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STATE  OP  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1912,  AND  MAY 

TERM,  1913,  IN  THE  NINETY-SEVENTH 

YEAR  OP  THE  STATE. 


elgenmann  v.  board  of  commissioners  of  the 
County  of  Vanderburgh  et  al. 

[No.  7,813.    Filed  March  7,  1913.] 

1.  Counties. — Bridges, — Contracts. — Bids. — Discretion  of  Board 
of  Commissioners, — Under  the  provisions  of  {5896  Burns  1908, 
Acts  1907  p.  580,  that  contracts  shall  be  let  to  the  lowest  respon- 
sible bidder,  and  that  the  board  of  commissioners  shall  have  pow- 
er to  reject  any  and  all  bids,  or  under  §7689  Bums  1908,  Acts 
1905  p.  521,  providing  that  the  board  may  let  the  contract  to  the 
lowest  and  best  bidder,  and  that  it  may  reject  any  and  all  bids, 
the  board  of  county  commissioners  is  vested  with  some  discre- 
tion in  passing  on  bids  submitted  for  the  construction  of  a  bridge. 

2.  Counties. — Bridges, — Contracts, — Bids, — Discretion  of  Board  of 
Commissioners, — Evidence, — In  a  taxpayer's  action  to  enjoin  the 
carrying  out  of  certain  contracts  for  the  construction  of  bridges, 
the  decision  of  the  trial  court,  that  the  rejection  of  a  certain  bid 
by  the  board  of  commissioners  was  not  arbitrary  and  was  not 
an  abuse  of  the  discretion  vested  in  such  board,  was  warranted 
by  evidence  showing  that  the  experience  of  the  board  with  the 
successful  bidders  with  reference  to  the  performance  of  other 
contracts,  had  been  entirely  satisfactory,  that  the  acc^ted  bid 
on  one  bridge  was  $28  higher  than  the  rejected  bid,  and  $30 
higher  as  to  the  other  bridge,  that  the  past  personal  experience 
of  the  board  with  the  representative  of  the  lower  bidder  in  the 
CQDStmctloii  of  bridges  had  been  unsatisfactory,  that  such  repre- 
flOitative  was  a  director  and  vice-president  of  the  company  that 
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submitted  the  low  bid,  and  that  In  awarding  the  contracts  the 
board  considered  such  facts  and  also  the  character  of  the  work 
to  be  performed  and  the  ability  of  the  bidders  to  perform  same, 
p.  4. 
8.  Counties. — Contracts, — Bids. — Affidavit  of  Bidder. — Signatures. 
— Conclusiveness  of  'Notary's  Jurat. — ^A  bidder*s  noncollusion  affi- 
davit, containing  the  matters  prescribed  by  statute  (§5897  Bums 
1908,  Acts  1907  p.  680)  and  signed  "Grammer  &  Smith"  and  bear- 
ing the  jurat  of  a  notary  showing  that  It  was  subscribed  and 
sworn  to,  is  sufficient  in  the  absence  of  evidence  that  it  was  not 
Individually  signed  by  the  two  men,  since  the  use  of  one's  Chris- 
tian name  Is  not  material  to  the  validity  and  binding  effect  of 
his  signature,    p.  5. 

From  Superior  Court  of  Vanderburgh  County;  John  H. 
Foster,  Judge  Pro  Tern. 

Action  by  Henry  W.  Eigenmann  against  the  Board  of 
Commissioners  of  the  County  of  Vanderburgh  and  others. 
From  a  judgment  for  defendants,  the  plaintiff  appeals. 
Affirmed. 

Robinson  &  SHlwell,  for  appellant. 
Daniel  H.  Ortmeyer  and  Spencer,  BriU  &  Hatfield,  for 
appellees. 

Ibach,  C.  J. — This  action  was  brought  by  appellant 
Eigenmann  as  a  taxpayer  of  Vanderburgh  County,  Indiana, 
to  enjoin  appellees  from  carrying  out  certain  contracts 
entered  into  between  appellees  Ruston,  Hornby  and  Koch, 
as  the  board  of  county  commissioners  of  Vanderburgh 
County,  and  appellee  Whitehead,  and  appellees  Grammer 
&  Smith,  as  contractors  for  the  erection  of  certain  bridges. 
It  appears  that  in  June,  1910,  pursuant  to  advertisement, 
the  board  of  commissioners  opened  three  bids  for  each  of 
two  bridges,  known  as  the  Ehrhardt  bridge  and  the  Wart- 
man  bridge.  Grammer  &  Smith  bid  $895  on  the  Ehrhardt 
bridge  and  $1,100  on  the  Wartman  bridge,  Whitehead  bid 
$875  on  the  Ehrhardt  bridge,  and  $1,122  on  the  Wartman 
bridge.  The  A.,  E.  &  W.  Construction  Company  bid  $847  on 
the  Ehrhardt  bridge,  and  $1,070  on  the  Wartman  bridge. 
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The  board  awarded  the  contract  for  the  Ehrhardt  bridge  to 
Y^iitehead,  and  that  for  the  Wartman  bridge  to  Qranuner 
&  Smith. 

The  theory  of  the  complaint  is  that  the  board  arbitrarily 
refused  to  consider  the  bid  of  the  A.,  E.  &  W.  Construction 
Company,  although  it  was  the  lowest  responsible  bidder  on 
each  bridge,  and  had  complied  with  all  the  requirements  of 
the  statute  respecting  the  submission  of  bids,  and  that  the 
firm  of  Grammer  &  Smith,  to  whom  the  board  let  the  contract 
for  the  Wartman  bridge  and  was  about  entering  into  a  con- 
tract therefor,  had  failed  to  comply  with  the  statute  requir- 
ing each  bidder  to  accompany  his  bid  with  an  afKdavit  of 
noncoUusion  with  other  bidders,  that  the  board  was  without 
power  or  authority  to  let  the  contracts  as  it  was  preparing 
to  do,  and  plaintiff  asks  that  it  be  enjoined  from  so  doing. 

Appellant   contends  that  the   letting  of  contracts   for 

bridges  is  governed  by  §5896  Bums  1908,  Acts  1907  p.  580, 

which  provides  that  the  board  shaU  '*let  the  same  to 

1.  the  lowest  responsible  bidder  upon  the  terms  of  the 
notice  mentioned  and  on  the  plans  and  sx)ecification8 
so  deposited,  as  in  this  act  provided:  Provided,  the  said 
board  of  commissioners  shall  have  the  power  to  reject  any 
and  all  bids,  and  may  again  advertise  for  bids."  Appellees 
are  disposed  to  consider  that  the  matter  is  governed  by  §7689 
Bnms  1908,  Acts  1905  p.  521,  which  provides  that  the  board 
may  ''let  the  contrajct  to  the  lowest  and  best  bidder,  if  his 
bid  be  reasonable,  and  may  enter  into  written  contract  with 
him.  But  the  board  may  reject  aU  bids  and  readvertise  for 
other  bids."  However,  in  our  opinion,  under  either  statute 
the  result  would  be  the  same,  and  we  may,  for  the  purposes 
only  of  deciding  this  appeal,  grant  appellant's  contention 
that  §5896,  supra,  controls.  Under  statutes  providing  that 
contracts  shall  be  let  to  the  lowest  responsible  bidder,  the 
board  is  given  some  discretion,  as  weU  as  under  statutes 
which  provide  that  contracts  may  be  let  to  the  lowest  and 
best  bidder.    Boseker  v.  Board,  etc.  (1882),  88  Ind.  267; 
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Ne88  V.  Board,  etc.  (1912),  178  Ini  221,  98  N.  E.  1002.  The 
statute  under  consideration  further  gives  the  board  power 
to  reject  any  and  all  bids. 

The  evidence  perhaps  shows  that  the  A.,  E.  &  W.  Construc- 
tion Company  had  filed  a  sufficient  bond,  and  that  it  had 
built  satisfactorily  some  bridges  in  counties  adjoining 
2.  Vanderburgh.  But  it  appears  from  appellees'  evi- 
dence that  appellant,  Eigenmann,  vice-president  of 
said  company,  which  was  an  organization  then  but  a  few 
months  old,  had  shortly  before  the  time  of  letting  the  con- 
tracts in  question  built  a  bridge  for  the  same  board  of  com- 
missioners of  Vanderburgh  County  against  which  this  suit 
is  brought.  Some  difficulty  arose  between  the  board  and 
Eigenmann  about  this  bridge.  The  board  required  him  to 
change  the  walls  of  the  bridge  after  they  had  been  partially 
erected,  there  was  much  delay  in  the  completion  of  the  work, 
the  board  made  five  or  six  trips  of  inspection  before  the  work 
was  finally  completed  and  accepted,  they  were  troubled  with 
complaints  that  Eigenmann  obstructed  the  highway  with  his 
materials,  and  at  one  time  the  board  was  so  much  dissatisfied 
with  the  work  that  it  considered  bringing  a  suit  on  his  bond 
as  a  contractor.  Appellant's  evidenca  contradicts  much  of 
the  above,  and  there  is  a  strong  conflict  in  the  evidence. 

Eigenmann  was  a  stockholder  in  and  a  director  and  vice- 
president  of  the  A.,  E.  &  W.  Construction  Company,  and 
appeared  as  its  representative  in  seeking  the  contract.  It 
probably  was  not  amiss  for  the  board  to  conclude  that  the 
work  which  the  company  would  do  would  be  similar  to  that 
which  its  representative  had  done.  AU  of  the  members  of 
the  board  testified  that  all  the  bids  were  considered,  that  none 
was  arbitrarily  rejected,  and  that  the  bid  of  the  A.,  E.  &  W. 
Construction  Compamy  received  the  same  consideration  as 
the  others.  One  member  testified,  in  addition,  that  the  board 
in  considering  the  bids  of  this  company  took  into  account  the 
kind  of  bridge  to  be  built,  the  knowledge  the  company's  men 
had  in  building  a  bridge,  what  its  men  had  done  before  for 
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the  board,  the  differences  in  the  amounts  bid,  which  were  $28 
on  one  bridge  and  $30  on  the  other,  and  made  the  awards  as 
it  thought  best  for  the  county,  with  no  other  object  in  view. 
That  it  did  not  consider  the  A.,  E.  &  W.  Construction  Com- 
pany the  best  bidder,  nor  its  bid  equal  to  the  other  bids,  and 
that  it  had  never  had  any  trouble  with  the  other  bidders, 
''they  go  out  and  know  just  what  to  do  and  go  and  do  it." 
In  view  of  the  discretion  allowed  the  commissioners  by  the 
statute  and  the  decisions  construing  it,  and  on  reviewing  the 
evidence  submitted,  we  cannot  say  that  the  court  erred  in 
deciding  that  the  board  had  not  arbitrarily  rejected  the  bid 
of  the  A.,  E.  &  W.  Construction  Company,  and  had  not 
abused  its  discretion. 

The  affidavit  of  Grammer  &  Smith  was  a  verified 
3.    statement  made  on  the  form  furnished  by  the  state 
board  of  accounts,  containing  the  matters  prescribed 
by  §5897,  supra,  and  concluding  as  follows : 

"Affiant  declares  that  he  has  carefully  read  the  pro- 
visions of  the  above  and  foregoing  statement  and  under- 
stands them. 

(Signed)  Grammer  and  Smith. 
(Address)    Evansville,    Indiana. 

Subscribed  and  sworn  to  before  me,  this  30th  day  of 
June,  1910. 

Margaret  Sihler, 
Notary  Public. 
Commission  Expires,  September  15, 1911." 

Appellant  claims  that  this  affidavit  was  not  signed  by  any 
one,  that  a  signature  in  the  firm  name  is  not  a  sufficient  sig- 
nature, and  that  the  statute  required  that  Grammer  and 
Smith  should  each  sign  and  be  sworn  to  the  affidavit.  We 
believe  that  it  appears  from  the  record  that  the  affidavit  was 
signed  by  Grammer  and  by  Smith.  The  notary's  jurat  is  a 
certification  that  the  affidavit  was  signed  and  sworn  to  by  the 
persons  who  purported  to  sign  it  and  no  evidence  was  intro- 
duced to  contradict  the  jurat.  This  court  cannot  say  that 
both  Grammer  and  Smith  did  not  sign  the  affidavit.    It  is 
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immaterial  that  their  Christian  names  are  not  given.  Gram- 
mer  could  have  signed  the  affidavit  and  the  bid  and  the  con- 
tract, and  in  fact,  any  contract,  by  the  one  name,  ^'Gram- 
mer."  Smith  could  likewise  have  signed  by  the  name 
'  *  Smith. ' '  Such  signatures  would  have  been  valid  and  bind- 
ing in  law.  The  notary  has  certified  that  they  did  sign  and 
were  sworn.  If  such  was  not  the  case,  appellant  should  have 
proved  it  by  evidence.  See  RandaU  v.  Baker  (1850),  20  N. 
H.  335.  In  the  case  of  Gaddis  v.  Durashy  (1833),  13  N.  J. 
L.  324,  cited  by  appellant,  the  parties  admitted  that  only  one 
of  them  signed  and  swore  to  the  affidavit,  thus  contradicting 
the  notary's  certificate.  The  reasoning  of  the  opinion  in 
that  case  supports  our  holding.  We  do  not  approve  the 
holding  in  the  case  of  Norman  v.  Horn  (1889),  36  Mo.  App. 
419,  cited  by  appellant.  So  far  as  it  appears  in  evidence 
here,  the  affidavit  of  Grammer  &  Smith  was  signed  in  con- 
formity with  the  statutory  requirements. 
No  error  appearing,  the  judgment  is  affirmed. 

Note.— Reported  In  101  N.  B.  3&  See,  also,  under  (1,  2)  11  Cyc. 
482;  (3)  11  Cyc.  Anno.  481-New.  As  to  liability  of  county  boards 
for  acts  tnyoMng  discretion,  see  05  Am.  St  83.  As  to  discretion  in 
choosing  between  bidders  for  public  contract,  see  38  L.  R.  A.  (N. 
S.)  653.  As  to  the  construction  of  "lowest  responsible  bidder*'  or  a 
similar  phrase  in  a  statute  providing  for  the  letting  of  municipal 
contracts,  see  Ann.  Gas.  1013  A.  500. 


The  Mount  Carmel  and  Johnson's  Fork  Turn- 
pike Company  v.  Loos. 

[Na  7,848.    Filed  March  11, 1913.] 

1.  Plkadino. — Issues, — Variance. — Where  a  defendant  pleads  and 
relies  solely  on  an  affirmative  defense,  he  must,  as  a  role,  recover 
according  to  the  allegations  of  such  answer,  or  not  at  alL    p.  9. 

2.  Justices  of  the  Peace. — Appeals, — Pleading, — ^The  roles  of 
pleading  in  actions  before  Justices  of  the  peace  remain  the  same 
where  appeals  are  taken  to  the  circuit  court,    p.  9. 

3.  TuBWPiKEs  AND  ToLL  RoADS. — Action  for  Penditics. — Action  Com- 
menced Before  Justice  of  the  Peace.— Special  Defenseu—Pleadino. 
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—In  an  action  commenced  before  a  justice  of  the  peace  to  collect 
a  penalty  for  failure  to  pay  toll,  the  defendant,  under  §1749 
Bums  1908,  §1460  R.  S.  1881,  providing  that  all  matters  of 
defense,  exc^t  the  statute  of  limitations,  set-off,  and  matter  in 
abatement,  may  be  glyen  in  evidence  without  plea,  may  show  that 
plaintlfTs  road  was  out  of  repair  for  an  unreasonable  time  with- 
out pleading  such  fact,  since  §4574  Bums  1908,  §36^  R.  S.  1881, 
making  it  lawful,  in  a  suit  for  the  collection  of  a  penalty  for 
failure  to  pay  toll,  to  plead  the  want  of  repair  in  bar  of  the  suit, 
was  not  intended  to  change  the  procedure  in  actions  commenced 
before  Justices  of  the  peace,  p.  9. 
4.  TuRWPiKES  AND  ToiJ.  RoADS. — Actiofi  foT  Penalties. — Non-Pay- 
ment of  Toll — Defensea.— Failure  to  Repair  Road. — Under  §4525 
Bums  1906,  §3635  R.  S.  1881,  providing  that  if  a  company  shall 
suffer  Its  road  to  be  out  of  repair  to  the  hindrance  or  delay  of 
travelers  for  an  unreasonable  length  of  time,  it  shall  have  no 
right  to  collect  tolls  thereon  until  the  same  is  repaired,  and  §4574 
Bums  1908,  §3684  R.  S.  1881,  providing  that  when  a  toll  road  is 
permitted  to  be  out  of  repair  for  a  longer  time  than  would  be 
required  to  make  the  necessary  repairs,  the  owner  shall  not  be 
entitled  to  collect  tolls  on  that  portion  that  is  out  of  repair  while 
it  remains  in  such  condition,  a  finding  for  defendant  was  author- 
ized in  an  action  for  the  collection  of  a  penalty  for  failing  to  pay 
toll,  where  it  was  shown  that  of  plaintiff's  road,  which  was  two 
miles  long,  one-fourth  was  out  of  repair  for  an  unreasonable 
length  of  time  before  defendant  refused  to  pay,  and  there  was 
evidence  that  the  remainder  was  not  In  good  condition,    p.  10. 

Prom  Dearborn  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Action  by  The  Mount  Carmel  and  Johnson's  Fork  Turn- 
pike Company  against  George  Loos.  Prom  a  judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Morris  W.  McManaman  and  Warren  N.  Hauck,  for  ap- 
pellant 
Estal  G.  Bielbv,  for  appellee. 

Adams,  J. — ^This  action  was  commenced  by  appellant  be- 
fore a  justice  of  the  peace  to  recover  from  appellee  the 
penalty  provided  by  §4534  Bums  1908,  §3644  R.  S.  1881,  for 
failure  to  pay  toll  in  travelling  over  appellant^s  turnpike 
The  trial  before  the  justice  resulted  in  a  judgment  in  favor 
of  appellee.    An  appeal  was  taken  to  the  Dearborn  Circuit 
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Conrt,  where  appellee  filed  an  answer  in  two  paragraphs,  the 
first  in  general  denial  and  the  second  a  special  answer,  alleg- 
ing, in  substance,  that  appellant  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Indiana  for  the 
purpose  of  maintaining  and  operating  a  gravel  road  or  turn- 
pike in  Harrison  Township,  Dearborn  County,  Indiana;  that 
appellant  on  the  dates  at  which  the  tolls  sued  for  accrued 
did  operate  a  gravel  road  or  turnpike  on  the  route  described 
in  appellant's  complaint;  that  said  gravel  road  is  situate 
along,  on  and  over  an  existing  highway ;  that  at  and  prior  to 
the  accruing  of  the  tolls  sued  for  said  gravel  road  or  turn- 
pike had  become  and  remained  out  of  repair  for  an  unreason- 
able length  of  time. 

To  this  special  paragraph  of  answer  appellant  filed  a  reply 
in  denial.  On  issues  thus  joined  the  cause  was  submitted  to 
the  court,  resulting  in  a  finding  and  judgment  for  appellee, 
from  which  judgment  this  appeal  is  taken.  The  only  error 
assigned  is  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

It  is  urged  by  appellant  that  as  the  answer  did  not  allege 
any  facts  tending  to  show  that  appellant's  road  had  been  out 
of  repair  longer  than  was  necessary  to  make  repairs,  with  a 
reasonable  force,  taking  into  consideration  the  season  of  the 
year  and  other  equitable  circumstances,  the  answer  there- 
fore afforded  no  basis  for  the  introduction  of  proof,  and 
formed  no  issue  under  which  the  court  was  authorized  to 
find  that  appellee  was  excused  from  paying  toll  by  reason 
of  such  lack  of  repair.  Appellant  also  insists  that  when  a 
party  relies  only  upon  an  afiirmative  defense,  he  must  re- 
cover according  to  the  allegations  of  his  affirmative  answer, 
or  not  at  all. 

Section  4574  Burns  1908,  §3684  R.  S.  1881,  provides  that 
**  hereafter  whenever  any  gravel,  turnpike,  macadamized  or 
plank  road  shall  be  suffered  to  get  and  remain  out  of  repair 
for  a  longer  period  of  time  than  would  be  required  to  make 
the  necessary  repairs  with  a  reasonable  force,  the  season  of 
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the  year  and  other  equitable  circumstances  considered,  the 
corporation  or  company,  owner  or  owners  of  such  road,  shall 
not  be  entitled  to  receive  and  collect  toll  upon  such  road,  or 
upon  so  much  of  the  same  as  is  out  of  repair,  while  the  same 
shall  remain  out  of  repair;  and  it  shall  be  lawful,  in  any 
suit  for  the  collection  of  toll,  or  any  penalty  for  failure  to 
pay  such  toll,  for  the  defendant  to  plead  such  want  of  repair 
in  bar  of  said  suit." 
It  is  generally  true,  as  insisted  by  appellant,  that  where 
a  defendant  pleads  and  relies  solely  on  an  aflGirmative 

1.  defense,  he  must  recover  according  to  the  allegations 
of  his  affirmative  answer,  or  not  at  all.    But  this  rule 

could  not  in  any  event  apply  to  the  case  before  us. 

It  will  be  noted  that  the  action  was  originally  com* 

menced  before  a  justice  of  the  peace.     By  §1749  Bums 

1908,  §1460  R.  S.  1881,  it  is  provided  that  *'aU  mat- 

2.  ter  of  defense,  except  the  statute  of  limitations,  set- 
off and  matter  in  abatement,  may  be  given  in  evi- 
dence without  plea."    And  it  is  well  settled  that  the  rules 
of  pleading  in  actions  before  justices  of  the  peace  remain 
the  same  where  appeals  are  taken  to  the  circuit  court. 

In  Campbell  v.  Nixon  (1891),  2  Ind.  App.  463,  465,  28 
N.  B.  107,  the  court  said:  **The  rules  of  pleading  before 
justices  of  the  peace  are  applicable  in  the  circuit  court  on 
appeals  from  justices,  and  all  defenses  except  the  statute  of 
limitations,  set-off,  matter  in  abatement  and  the  denial  of 
the  execution,  or  the  assignment  of  a  written  instrument, 
may  be  given  in  evidence  without  plea."  See,  also.  Metro- 
politan Life  Ins.  Co.  v.  Bowser  (1898),  20  Ind.  App.  557, 
564,  50  N.  E.  86. 

Appellant  admits  that  §1749,  supra,  and  the  cases  decided 
under  it,  would  be  controlling  in  actions  generally,  but  in- 
sists that  this  action  was  a  special  proceeding  in 

3.  which  a  special  defense  was  created  by  statute,  and 
that  the  general  rules  of  civil  procedure  can  only 

apply  where  the  statute  is  silent  as  to  special  defenses ;  that 
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where  the  statute  provides  that  a  defendant  ''may  plead 
such  want  of  repair  in  bar  of  said  suif  (§4574,  supra,) 
there  is  no  room  for  the  contention  that  a  statute  enacted 
long  before  this  defense  came  into  existence  (§1749,  supra,) 
was  included  in  its  provisiona  There  is  no  merit  in  this  con- 
tention, and  the  question  is  no  longer  an  open  one  in  this 
State.  In  the  case  of  Aurora,  etc.,  Turnpike  Co.  v.  Neibru^- 
gee  (1900),  25  Ind.  App.  567,  58  N.  E.  864,  a  case  very  sim- 
ilar to  the  one  at  bar,  at  page  569,  this  court  said:  "This 
action  having  been  commenced  before  a  justice  of  the  peace, 
the  facts  alleged  in  the  paragraph  of  answer  if  material 
could  have  been  proved  without  any  plea."  We  must  hold 
that  the  provision  in  §4574,  supra,  was  not  intended  to 
change  the  procedure  in  actions  appealed  from  justices  of 
the  peace. 

It  is  also  urged  by  appellant  that  if  evidence  as  to  the 

condition  of  the   road  was  admissible  under  the  special 

answer,  such  evidence  shows  that  only  a  part  of  the 

4.  road  was  out  of  repair,  and  that  even  if  appellee  was 
justified  in  refusing  to  pay  toll  on  that  part,  the  stat- 
ute affords  no  defense  for  refusing  to  pay  on  the  remainder, 
not  out  of  repair.  Appellant's  turnpike  was  two  miles  in 
length,  and  it  was  clearly  shown  that  parts  of  the  road  were 
in  bad  condition,  and  had  been  in  such  condition  for  a 
longer  time  than  would  reasonably  have  been  required  to 
repair  the  same.  It  was  also  shown  that  at  least  one-fourth 
of  the  entire  road  was  out  of  repair,  and  there  was  some 
evidence  that  the  remainder  was  not  in  good  condition. 

It  is  provided  by  §4525  Burns  1908,  §3635  R.  S.  1881, 
that  "if  such  company  shall  suffer  the  road  to  be  out  of 
repair  to  the  hindrance  or  delay  of  travellers  for  any  un- 
reasonable length  of  time,  it  shall  have  no  right  to  collect 
tolls  thereon  until  the  same  is  repaired.''  Construing  this 
section  with  §4574,  supra,  we  do  not  think  that  a  gravel  road 
or  turnpike  two  miles  long,  one-fourth  of  which  was  shown 
to  be  out  of  repair  for  an  unreasonable  length  of  time  before 
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appellee  refused  to  pay  tolls^  was  such  a  road  as  to  authorize 
the  collection  of  tolls  from  travelers  using  the  same.  It  was 
clearly  not  the  purpose  of  the  statute  to  allow  a  turnpike 
company  to  make  a  chaise  for  such  part  of  its  road  as  it 
deemed  to  be  in  good  condition,  and  permit  the  balance  to 
remain  out  of  repair.  We  think  the  trial  court  reached  a 
correct  conclusion  on  the  facts  presented  by  the  evidence  in 
this  case. 
The  judgment  is  affirmed. 

Note. — ^Reported  In  101  N-  E.  lie.    See,  also,  under  (1)  81  Cyc. 
700;    (2)  24  Cyc.  736;    (3)  24  Cyc.  568;    (4)  38  Oyc.  392,  404. 


Townsend  et  al,  v.  Millican. 

[No.  7,801.    Filed  March  12,  1913.] 

1.  Appeal. — Questions  Presented  for  Review, — Sufficiency  of  Com- 
plaint.— Exceptions  to  Conclusions  of  Law, — Where  the  facts  spe- 
cially found  by  the  trial  court  are  substantially  the  same  as  those 
stated  in  the  complaint,  an  exception  to  the  conclusion  of  law 
will  present  the  same  question  as  that  raised  by  a  demurrer 
challenging  the  sufficiency  of  the  complaint    p.  13. 

2.  Deeds. — Delivery, — Intent  of  Grantor. — To  constitute  a  delivery 
of  a  deed  so  as  to  pass  title  it  is  necessary  that  the  grantor  should 
intend  to  give  effect  to  the  instrument,    p.  15. 

3.  Deeds. — Delivery. — Intent  of  Grantor. — Question  of  Fact, — ^The 
intention  of  a  grantor,  with  reference  to  the  delivery  of  a  deed 
»o  as  to  x)ass  title,  may  be  manifested  by  words,  acts^  or  conduct, 
and  is  generally  a  questioa  of  fact  for  the  court  or  jury  trying 
the  issues  of  fact    p.  15. 

4.  Deeds. — Delivery. — Prima  Facie  Delivery, — Evidence.  —  While 
evidence  that  a  deed  was  placed  on  record  by  a  grantor  after  it 
had  been  duly  signed,  acknowledged  and  transferred  for  taxation, 
shows  a  prima  facie  case  of  delivery,  such  prima  facie  case  may 
be  rebutted  by  evidence  of  words,  acts,  or  conduct,  tending  to 
show  that  it  was  not  the  intention  of  the  grantor  to  give  effect 
to  the  instrument    p.  15. 

5.  Deeds. — Delivery, — Evidence. — Findings. — Conclusions  of  Late. 
— The  finding  of  the  trial  court  that  plaintiff  did  not  intend  to 
pass  title  by  a  deed  which  he  signed  and  caused  to  be  recorded,  is 
not  overcome  by  evidentiary  facts  set  out  in  the  finding  that  may 
be  recoQciled  with  the  ultimate  fact  so  found,  so  that  its  con- 
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elusion  of  law  that  plalntiira  title  should  be  quieted  was  not 
erroneous,  p.  10. 
G.  Appeal. — Review. — RuUng  on  Motion  for  New  Trial.^— Where 
there  was  evidence  tending  to  support  every  material  fact  found 
by  the  court,  a  motion  for  a  new  trial  based  on  the  insufficiency 
of  the  evidence  to  support  the  findings  was  properly  overruled, 
p.  16. 

From  Hamilton  Circuit  Court;  Dan  Waugh,  Special 
Judge. 

Action  by  Madison  W.  MiUican  against  Amanda  L.  Town- 
send  and  others.  From  a  judgment  for  plaintiff,  the  defend- 
ants appeal.    Affirmed, 

J.  A,  Roberts  and  Shirts  dk  Fertig,  for  appellants. 
Hanly,  McAdams  &  Artman  and  Christian  dk  Christian, 
for  appellee. 

Lairt,  J. — This  was  an  action  brought  by  appellee  to  quiet 
title  to  certain  real  estate.  The  complaint  was  in  two  para- 
graphs, to  each  of  which  a  demurrer  for  want  of  facts  was 
filed  and  overruled.  There  was  a  general  denial  and  an  an- 
swer pleading  the  statute  of  limitations.  A  reply  in  denial 
closed  the  issues,  and  they  were  tried  by  the  court  without 
the  intervention  of  a  jury.  The  court  made  a  special  finding 
of  facts  and  stated  conclusions  of  law  thereon.  Appellants' 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
in  favor  of  appellee. 

The  errors  assigned  and  relied  on  for  reversal  are  the 
actions  of  the  trial  court  in  overruling  appellants'  demur- 
rers to  the  first  and  second  paragraphs  of  complaint,  in  over- 
ruling appellants'  motion  for  a  new  trial,  and  in  stating  its 
first  conclusion  of  law. 

As  it  is  conceded  by  both  parties  to  this  appeal  that  the 
judgment  rests  on  the  first  paragraph  of  complaint,  we  need 
not  consider  the  question  presented  by  the  demurrer  to  the 
second  paragraph. 

The  facts  specially  found  by  the  court  are  substantially  the 
same  as  those  stated  in  the  first  paragraph  of  the  complaint. 
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By  its  first  conclusion  of  law  the  court  found  that 
1.    appellee  was  the  owner  of  the  real  estate  described, 

and  that  he  was  entitled  to  a  judgment  quieting  his 
title  thereto.  The  exception  of  appellant  to  this  conclusion 
of  law  raises  the  same  question  presented  by  the  demurrer 
to  the  complaint. 

The  facts  as  disclosed  by  the  special  finding,  so  far  as  they 
are  necessary  to  this  opinion,  are,  in  substance,  as  follows : 
In  the  year  1878  plaintiff  became  the  owner  of  the  land  in 
quiJtion,  went  into  possession  thereof,  and  resided  thereon 
until  February,  1886,  on  which  date  he  married  and  moved 
to  other  lands  in  Hamilton  Coxuity.  Prior  to  the  marriage 
of  plaintiff,  his  father  and  mother  and  their  children,  in- 
cluding plaintiff,  resided  on  the  land  as  a  family,  and  after 
plaintiff  moved  away  he  rented  the  real  estate  from  year  to 
year,  up  to  and  including  the  time  of  the  trial,  to  his  brother, 
Thomas  Millican,  one  of  the  defendants,  to  farm  the  same, 
retaining  a  share  of  the  proceeds  for  himself  and  delivering 
a  share  to  their  father  for  support.  About  February  9, 
1886,  the  plaintiff,  then  contemplating  marriage,  and  not  in 
good  health,  and  for  the  purpose  of  providing  a  home  for 
his  father  and  mother,  that  they  might  remain  on  the  land 
in  question  during  their  lifetime,  signed  and  acknowledged 
a  warranty  deed,  purporting  to  convey  the  land  to  his  sister, 
Amanda  L.  Townsend,  one  of  the  defendants.  Plaintiff  had 
this  deed  recorded  the  same  year,  but  at  all  times  retained 
it  in  his  possession  and  control,  except  at  the  time  it  was  in 
the  hands  of  the  recorder,  and  did  not  at  any  time  deliver 
the  deed  to  his  sister,  the  grantee  named  therein,  or  either 
of  her  codefendanta,  or  to  any  one,  and  the  execution  and 
recording  of  the  deed  by  plaintiff  was  without  any  intention 
or  purpose  on  his  part  of  transferring  the  ownership  of  the 
farm  or  any  part  of  it.  Prior  to  the  execution  of  the  deed, 
it  was  agreed  between  plaintiff  and  his  sister,  Amanda  L. 
Townsend,  that  the  deed  should  not  pass  the  title  to  the  real 
estate  to  her,  and  that  the  deed  should  not  be  delivered,  but 
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should  be  held  and  retained  by  plaintiff  under  his  exclusive 
control.  Plaintiff  at  all  times  retained  possession  of  the 
real  estate  as  owner  thereof,  either  in  person  or  by  his  ten- 
ant, and  at  all  times  paid  the  taxes  that  accrued,  except  a 
few  times  when  such  taxes  were  paid  by  his  father.  Plain- 
tiff paid  the  taxes  for  the  last  five  years  immediately  pre- 
ceding the  trial,  and  in  1887,  and  at  several  times  subse- 
quent erected  buildings  on  the  property  and  made  other 
valuable  improvements  at  his  own  expense.  He  also  paid  an 
existing'  mortgage  indebtedness  on  the  land  amounting  to 
nearly  $2,000,  and  aU  of  the  improvements  were  made,  taxes 
paid  and  money  expended  by  plaintiff  under  the  belief  that 
he  was  the  owner  of  the  property  in  question,  and  with  the 
knowledge  of  defendants  and  without  objection  from  them. 
In  February,  1890,  there  was  due  on  the  mortgage  indebted- 
ness a  balance  of  $200,  and  in  order  to  obtain  money  to  pay 
and  release  such  mortgage  plaintiff  borrowed  the  amount 
from  Daniel  Jones,  the  husband  of  one  of  the  defendants, 
and  caused  defendant  Amanda  L.  Townsend  to  execute  her 
note  to  Jones  in  the  sum  of  $200,  and  to  secure  the  same 
executed  a  mortgage  on  the  real  estate  to  Jones.  The  plain- 
tiff paid  the  interest  on  this  debt  and  part  of  the  principal. 
In  1897  defendant  Amanda  L.  Townsend  executed  a  deed 
of  conveyance  of  the  farm  to  Hubert  D.  Vestal,  which  deed 
was  duly  recorded,  and  Hubert  D.  Vestal  the  same  day  ex- 
ecuted a  deed  conveying  the  same  land  to  the  defendants 
in  this  suit.  These  conveyances  were  made  without  any  con- 
sideration and  for  the  purpose  only  of  transferring  title  to 
defendants,  and  the  deeds  were  executed  without  the  knowl- 
edge of  plaintiff.  After  the  execution  of  the  deeds  last  men- 
tioned, defendants  paid  the  balance  of  the  mortgage  indebted- 
ness, which  amounted  to  about  $175. 

The  court  further  found  that  defendants  were  claiming 
an  interest  in  and  to  the  real  estate,  which  interest  was  ad- 
verse to  plaintiff's  rights,  was  without  right  and  unfounded, 
and  a  cloud  on  plaintiff's  title,  and  that  plaintiff  was  entitled 
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to  have  his  title  to  said  reel  estate  quieted  as  against  the 
claim  of  defendant. 

Under  the  facts  stated  in  the  complaint  and  set  oat  in  the 
q>ecial  findings,  we  are  required  to  determine  whether  the 
legal  title  to  the  land  in  question  was  in  Madison  Millican  at 
the  time  this  action  was  commenced. 

If  it  was,  the  judgment  of  the  trial  court  should  be 
affirmed;  if  not,  it  should  be  reversed.  This  is  the  pivotal 
question  in  the  case. 

The  legal  title  to  this  real  estate  was  in  Madison  Millican, 
unless  it  passed  from  him  to  his  sister  by  the  deed  which 
he  signed  and  acknowledged  on  February  9,  1886.  This 
deed  was  afterwards  transferred  for  taxation  and  recorded, 
and  by  its  terms  it  purported  to  convey  the  legal  title.  If 
the  conduct  of  appellee  in  having  the  deed  transferred  for 
taxation  and  recorded,  when  considered  in  connection  with 
the  other  facts  alleged  and  specially  found,  amounted  to  a 
delivery  of  the  deed,  the  title  passed,  but  if  there  was  no 
delivery  of  the  deed,  the  title  did  not  pass. 

To  constitute  a  delivery  of  a  deed  so  as  to  pass  title, 

2.  it  is  absolutely  necessary  that  the  grantor  should 
intend  to  give  effect  to  the  instrument.     This  inten- 

3.  tion  may  be  manifested  by  words,  acts,  or  conduct, 
and  is,  generally,  a  question  of  fact  for  the  court  or 

jury  trying  the  issues  of  fact.  Dearmond  v.  Dearmond 
(1858),  10  Ind.  191;  Fifer  v.  Rachels  (1906),  37  Ind.  App. 
275,  76  N.  E.  186;  Pethtel  v.  Pethtel  (1910),  45  Ind.  App. 
664,  90  N.  E.  102. 

Evidence  that  a  deed  was  placed  on  record  by  a  grantor 

after  it  had  been  duly  signed,  acknowledged  and  transferred 

for  the  purpose  of  taxation  has  been  held  sufficient  to 

4.  show  a  prima  facie  case  of  delivery;  but  the  prima 
facie  case  so  shown  may  be  rebutted  by  evidence  of 

words,  acts  or  conduct  tending  to  show  that  it  was  not  the 
intention  of  the  grantor  to  give  effect  to  the  instrument 
Somcrs  v.  Pximphrey  (1865),  24  Ind.  231;  Colee  v.  CoUe 
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(1890) ,  122  Ind.  109, 23  N.  E.  687, 17  Am.  St.  345 ;  Firemam 
Fund  Ins,  Co.  v.  Dunn  (1899),  22  Ind.  App.  332,  53  N.  B. 
251;  Vaughan  v.  Godman  (1884),  94  Ind.  191. 

The  finding  of  the  court  that  appellee  did  not  intend  to 
pass  title  by  the  deed  which  he  signed  and  caused  to  be  re- 
corded is  not.  overcome  by  other  facts  stated  in  the 

5.  findings.    The  other  facts  on  this  question,  as  set  out 
in  the  findings,  are  merely  evidentiary  facts  tending 

to  sustain  or  overthrow  the  ultimate  fact  that  there  was  no 
delivery.  The  court  found  that  the  deed  in  question  was 
not  delivered,  and  the  evidentiary  facts  set  out  in  the  special 
finding  may  be  all  reconciled  with  the  ultimate  fact  so  found. 
We  conclude,  therefore,  that  the  court  did  not  err  in  its 
first  conclusion  of  law. 

In  discussing  the  question  presented  by  counsel  to  sustain 
his  contention  that  the  facts  specially  found  are  not  suffi- 
cient to  sustain  the  first  conclusion  of  law  stated  by  the 
court,  we  have  disposed  of  the  principal  objections  urged 
against  the  complaint.  The  court  has  considered  the  other 
objections  pointed  out,  but  is  of  the  opinion  that  they  cannot 
be  sustained.    The  complaint  is  sufficient. 

There  is  some  evidence  tending  to  support  every 

6.  material  fact  found  by  the  court,  and  the  motion  for. 
a  new  trial  was  properly  overruled. 

•  Judgment  affirmed. 

Note. — ^Reported  in  101  N.  E.  112.  See,  also,  under  (2)  13  Cyc. 
561;  (3)  13  Cyc  5ei,  565;  (4)  13  Cyc.  730;  (5)  38  Cyc.  1986; 
(6)  29  Cyc.  837.  As  to  what  is  dellTery  of  a  deed,  see  53  Am.  St 
537.  For  a  discussion  of  the  delivery  of  a  deed  for  a  d^osit  by  tfaa 
grantor  for  registration,  see  7  Ann.  Cas.  226. 
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Kirk  et  al.  v.  Macy. 

[No.  7,862.    Filed  March  12,  1913w] 

1.  kSTfJkj^— Briefs. — Sufficiency. — A  brief,  though  subject  to  crit- 
icism, is  sufficient,  if  It  shows  a  good  faith  effort  to  comply  with 
the  rules  of  court  and  is  in  substantial  conformity  with  the  same 
as  to  the  questions  presented  for  determination,    p.  19. 

2.  Exemptions. — Execution  Sales, — Statutes. — Construction.  —  Al- 
though 8756  Bums  1906,  {714  R.  S.  1881,  providing  that,  to  be 
entitled  to  the  benefit  of  exemption  from  execution  sale,  the 
judgment  debtor  should  make  out  and  deliver  to  the  officer  hold- 
ing the  writ  a  sworn  inventory  of  all  his  property,  the  law  that 
exempts  from  sale  on  execution  is  to  be  liberally  construed  and 
its  application  is  not  limited  to  cases  which  fall  directly  within 
its  strict  letter,  but  is  extended  to  all  cases  that  come  within  the 
spirit  and  equity  of  the  law,  so  as  to  promote  and  secure  the 
object  intended,    p.  20. 

3.  E«XEMFnoNS. — Execution  Sale. — Transfer  of  Property  Exempt. — 
Where  a  judgment  is  founded  on  contract,  the  judgment  debtor,  if 
a  resident  householder,  and  his  entire  estate  does  not  exceed  in 
value  the  amount  which  he  Is  authorized  to  claim  as  exempt  from 
sale  on  such  judgment,  may,  before  such  sale  occurs,  sell  or  dis- 
pose of  any  or  all  of  his  property  and  the  purchaser  will  take  it 
free  from  the  lien  of  the  judgment,  or  the  lien  of  any  execution 
that  may  have  been  issued  thereon,    p.  21. 

4.  ExEMPnoNB. — Execution  Sale. — Transfer  of  Exempt  Real  Es- 
tate.— Rights  of  Purchaser. — Quieting  Title. — Where  a  Judgment 
debtor  on  a  judgment  founded  on  contract,  who  is  a  resident 
householder  and  whose  entire  estate  does  not  exceed  in  value  the 
amount  which  he  is  authorized  to  claim  as  exempt  from  sale  oxi 
such  Judgment,  disposes  of  any  of  his  real  estate  before  such 
sale  occurs,  the  purchaser  may  maintain  an  action  to  quiet  his 
title  against  the  lien  of  the  Judgment,  if  he  conunences  his  suit 
before  such  real  estate  is  sold  under  the  judgment,    p.  21. 

5.  ExEMPTioivs. — Rights  of  Purchaser  of  Exempt  Real  Estate. — 
Quieting  Title. — Equitable  Principles.— The  right  of  the  purchas- 
er of  peal  estate,  which  the  vendor  could  have  claimed  as  exempt 
from  sale  on  execution,  to  maintain  an  action  commenced  before 
the  execution  sale  to  quiet  his  title  thereto  as  against  the  judg- 
ment lien  rests  on  equitable  principles,    p.  22. 

6.  Exemptions. — Quieting  Title  to  Property  Purchased  Before  Ex- 
ecution Sale. — Complaint. — Sufficiency. — Allegations  as  to  Sched- 
ule.—In  an  action  brought  before  execution  sale  to  quiet  title  to 

Vou53— 2 
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real  estate  purchased  from  a  Judgment  debtor,  and  which  sudi 
debtor  could  have  claimed  as  exempt  from  sale  on  execution,  a 
complaint  alleging  that  such  Judgment  "Is  not  and  at  no  time 
has  been  a  lien  upon  said  real  estate,  or  upon  any  interest  there- 
in/' was  sufficient  without  alleging  that  plaintiff  had  filed  a 
schedule  showing  the  value  of  the  debtor's  property,  since  the 
filing  of  such  schedule  is  not  essential  to  maintaining  the  action. 
p.  22. 

7.  Appeal. — Review. — Objection  to  Complaint. — Ruling  on  Demur' 
rer. — Alleged  error  in  overruling  a  demurrer  to  a  complaint,  is 
not  available  where  the  objection  on  which  it  was  based  could 
have  been  cured  in  the  trial  court  by  a  motion  to  make  the  com- 
plaint more  siiecific.    p.  22. 

8.  EiXEMPnoNs. — Quieting  Title  to  Property  Purchased  Before  Ex- 
ecution Sale. — Complaint. — Evidence. — AdmisMility. — In  an  ac- 
tion brought  l)efore  execution  sale  to  quiet  title  to  real  estate  pur- 
chased from  the  Judgment  debtor,  evidence  of  the  value  of  tho 
debtor's  property  was  admissible  under  the  allegations  of  the 
complaint  that  the  Judgment  was  not  and  had  at  no  time  been  a 
lien  on  such  real  estate,    p.  22. 

9.  Appkai*. — Review. — Evidcfice. — Findings. — If  there  is  any  evi- 
dence to  sustain  the  finding  of  the  trial  court,  the  Judgment  will 
not  be  reversed  on  the  evidence,    p.  23. 

10.  Exemptions. — Quieting  Title  to  Property  Purchased  Before 
Execution  Sale. — Evidence. — Sufficiency. — In  an  action  brought 
before  executicm  sale  to  quiet  title  to  real  estate  purchased  from 
the  Judgment  debtor,  evidence  showing  that  the  debtor's  interest 
in  real  property  was  worth  less  than  |000  and  that  he  had  no 
unincumbered  personal  property,  but  not  showing  that  he  did  not 
have  incumbered  personal  property  of  sufficient  value  to  defeat 
his  claim  to  exemption,  is  insufficient  to  sustain  a  finding  and 
judgment  for  plaintiff,    p.  23. 

From  Henry  Circuit  Court;  Ed  Jackson,  Judge. 

Action  by  Emma  P.  Macy  against  Kersey  H.  Kirk,  Sheriff 
of  Henry  County,  and  another.  Prom  a  judgment  for 
plaintiff,  the  defendants  appeal.    Reversed, 

Samuel  H.  Brown  and  Clarence  H.  Beard,  for  appellants. 
Robert  S.  Hunter,  for  appellee. 

Shea,  J. — ^This  action  was  brought  by  appellee  to  enjoin 
appellants  from  selling  certain  real  estate,  described  in  the 
complaint,  to  satisfy  a  judgment  against  same,  and  to  quiet 
her  title  thereto. 
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The  complaint  was  in  one  paragraph,  to  which  appellants' 
separate  demurrers  were  overruled.  Answer  in  general  de- 
niaL  Trial  by  court,  finding  and  judgment  for  appellee, 
quieting  her  title  to  said  real  estate.  The  errors  assigned 
are  the  overruling  of  appellants'  demurrers,  and  the  over- 
ruling of  their  separate  motions  for  a  new  trial. 

The  complaint  alleges  that  appellee  is  the  owner  in  fee 
simple  of  certain  described  real  estate  in  Henry  County; 
that  in  August,  1907,  appellant,  Central  Trust  and  Savings 
Company,  of  Newcastle,  Indiana,  obtained  a  judgment  in 
the  Henry  Circuit  Court  for  $436  against  Joshua  I.  Dickin- 
son and  John  A.  Catt;  that  an  execution  issued  on  said  judg- 
ment, at  its  instance,  which  was  placed  in  the  hands  of  ap- 
pellant Kersey  H.  Kirk,  the  duly  qualified  and  acting  sheriff 
of  Henry  County ;  that  under  said  writ,  appellant,  on  May 
7,  1910,  levied  on  the  real  estate  described,  as  the  property 
of  appellee,  and  advertised  the  same  for  sale  on  said  execu- 
tion ;  that  said  judgment  has  at  no  time  been  a  lien  on  said 
real  estate  or  any  part  thereof,  or  any  interest  in  same ;  that 
the  sale  of  the  property  under  execution  would  create  a  cloud 
<Hi  appellee's  title,  which  she  will  be  remediless  at  law  to 
remove.  Appellee  prays  that  a  temporary  injunction  be 
issued  to  restrain  said  execution  sale,  and  enjoining  and  re- 
straining appellants  from  enforcing  the  judgment  against 
said  real  estate ;  that  on  final  hearing  the  injunction  be  made 
perpetual,  and  that  her  title  to  said  lands  be  quieted  and 
forever  set  at  rest  as  against  the  claims  of  said  Central  Trust 
and  Savings  Company. 

It  is  urged  by  appellee  that  appellants'  brief  does  not 
comply  with  Rule  22  of  this  court,  in  that  it  fails  to  set  out 
under  the  proper  headings  what  the  issues  were,  how 
1.  decided,  etc.  While  appellants'  brief  may  be  subject 
to  criticism,  it  shows  a  good-faith  effort  to  comply 
with  the  rules  of  this  court,  and  is  in  substantial  conformity 
with  the  same  as  to  the  questions  presented  for  determina- 
tion, which  is  sufficient.    Howard  v.  Adkins  (1906) ,  167  Ind. 


20  APPELLATE  COURT  OP  INDIANA, 

Kirk  r.  Macy--53  Ind.  App.  17. 

184,  78  N.  E.  665;  Indiana  Union  Traction  Co.  v.  Heller 
(1909),  44  Ind.  App.  385,  89  N.  B.  419. 

Appellants  argue  that  the  conrt  erred  in  overraling  their 
demurrers,  because,  as  shown  by  the  record,  appellant  Cen- 
tral Trust  and  Savings  Company  obtained  the  judgment 
against  Joshua  Dickinson  and  John  A.  Catt  on  August  28, 
1907,  at  which  time  said  Catt  was  the  owner  in  fee  simple 
of  the  real  estate  in  controversy,  therefore  the  judgment  was 
a  bona  fide  lien  against  the  same ;  that  because  appellee  did 
not  make  out  and  file  a  schedule  of  all  the  property  said  Catt 
owned  at  the  time  the  judgment  was  rendered,  or  when  the 
real  estate  was  transferred  to  her,  showing  it  to  be  worth  less 
than  $600,  she  was  not  entitled  to  have  the  property  set  off 
to  her,  and  that  the  complaint  is  bad  because  it  does  not 
allege  this  was  done,  citing  §756  Bums  1908,  §714  R.  S.  1881. 
This  section  of  the  statute  reads  as  follows :    ^'Before 

2.  any  person  shall  be  entitled  to  the  benefit  of  the  pro- 
visions of  the  above  recited  act,  he  shall  make  out  and 
deliver  to  the  sheriff  or  other  officer  having  the  writ,  an 
inventory  of  all  of  his  or  her  real  estate,  within  or  without 
this  state,  money  on  hand  or  on  deposit  within  or  without 
this  state,  rights,  credits,  and  choses  in  action,  and  all  per- 
sonal property  of  every  description  whatever  belonging  to 
him  or  in  which  he  had  any  interest  at  the  date  of  the  issuing 
of  the  writ,  and  make  and  subscribe  an  affidavit  to  the  same 
that  such  inventory  contains  a  full  and  true  account  of  all 
such  property  as  required  in  this  act  to  be  set  out  in  the 
said  inventory,  had  or  held  by  him  at  the  time  such  writ  was 
issued;  and  if  any  such  property  has  been  disposed  of  by 
him  since  the  issuing  of  the  writ,  such  affidavit  shall  show 
that  fact  and  how  the  same  has  been  disposed  of  and  what 
disposition  he  has  made  of  the  proceeds;  and  until  such 
inventory  and  affidavit  shall  be  furnished  to  such  officer,  he 
shall  not  set  apart  any  property  to  the  execution  defendant 
as  exempt  from  execution." 

In  the  case  of  Citizens  State  Bank,  etc.  v.  Farm  (1897), 
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149  Ind.  208,  211,  48  N.  E.  856,  it  is  said:  ''Courts  ^ve  a 
liberal  eonstmetion  to  the  law  that  exempts  from  sale  on  exe- 
eation  the  properly  of  a  resident  householder,  as  such  an 
aet  is  intended  to  protect  the  insolvent  debtor  and  his  family 
90  that  they  may,  in  the  language  of  our  constitution,  'enjoy 
the  neeessary  comforts  of  life.'  Guided  by  this  principle, 
this  court  has  not  limited  the  application  of  our  exemption 
statute  to  cases  only  which  fall  directly  within  its  strict  let- 
ter, but  has  applied  it  to  aU  such  as  come  within  the  spirit 
and  equity  of  the  law,  so  as  to  promote  and  secure  the  object 
intended." 

The  rule  in  this  State  is  where  a  judgment  is  founded 

upon  contract,  the  judgment  debtor,  "if  he  is  a  resident 

householder,  and  his  entire  estate,  real  and  personal, 

3.  of  every  kind  and  description  whatever,  within  and 
without  the  state,  does  not  exceed  in  value  the  amount 

which,  under  the  law,  he  is  authorized  to  claim  as  ex- 
Hupt  from  sale  on  such  judgment,  he  may,  before  any 
sneh  sale  occurs,  sell  or  dispose  of  any  or  all  of  his 
property,  and  the  purchaser  or  person  to  whom  the 
property  passes,  will  take  it  free  from  the  lien  of  the 
judgment,  or  the  lien  of  any  execution  that  may  have  been 
issued  thereon.    As  to  any  real  estate  so  disposed  of 

4.  by  such  judgment  debtor,  the  person  to  whom  it  has 
been  conveyed  may  maintain  an  action  to  quiet  his 

title  against  the  lien  of  the  judgment,  provided  he  commences 
his  suit  for  that  purpose  before  the  real  estate  is  sold  under 
the  judgment."  Citizens  State  Bank,  etc.  v.  Harris,  supra. 
See,  also,  Moss  v.  Jenkins  (1897),  146  Ind.  589,  45  N.  E.  789 ; 
King  v.  Easian  (1893),  135  Ind.  353,  35  N.  E.  181;  Dum- 
bauld  V.  Rowley  (1888),  113  Ind.  353, 15  N.  E.  463 ;  Barnard 
V.  Brown  (1887),  112  Ind.  53,  13  N.  E.  401. 

It  appears  from  the  record  that  appellant  Central  Trust 
and  Savings  Company  obtained  the  judgment  on  August  28, 
1907.  On  December  28,  1908,  said  Catt  sold  and  conveyed 
the  real  estate  in  controversy  to  appellee.    On  May  7,  1910, 
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execution  was  issued  and  placed  in  the  hands  of  the  sheriff, 
who  proceeded  to  advertise  and  sell  the  land  to  satisfy  the 
judgment.  On  May  20,  1910,  appellee  filed  her  complaint 
enjoining  said  sheriff  from  making  the  sale.  It  is  clear  that 
appellee  brought  suit  to  quiet  her  title  before  sale  of  the 
real  estate  by  the  sheriff. 

In  the  case  of  Moss  v.  Jenkins,  supra,  it  is  said  on  page 

597:    ''The  right  of  the  puix^haser  of  real  estate,  which  the 

vendor  could  have  claimed  as  exempt  from  sale  on 

5.  execution,  to  maintain  an  action  commenced  before 
the  execution  sale  to  quiet  his  title  to  such  real  estate 

as  against  such  lien  rests  upon  equitable  principles,  and  is 
not  declared  by  the  statute.    Barnard  v.  Brown,  supra.'' 

Appellee  brought  suit  to  quiet  her  title  before  the  sheriff's 

sale,  alleging  in  her  complaint  ''that  said  judgment  is  not 

and  at  no  time  has  been  a  lien  upon  said  real  estate  or 

6.  upon  any  part  thereof,  or  upon  any  interest  therein.** 
This  is  sufScient,  and  it  was  not  necessary  for  her  to 

file  a  schedule  showing  the  value  of  Catt's  property  before 
she  could  maintain  this  action,  neither  is  the  complaint  bad 
for  failing  to  allege  this  was  done. 

Appellants'  objection  that  the  entire  nature  of  the 

7.  complaint  is  not  clear,  could  have  been  cured  in  the 
court  below  by  motion  to  make  more  specific.     The 

demurrers  were  properly  overruled. 

Appellants  insist  that  the  court  erred  in  overruling  their 

motions  for  a  new  trial  for  the  following  reasons:     (1)  It 

was  error  to  admit  any  evidence  as  to  the  value  of  the 

8.  property,  because  no  schedule  had  been  made  or  ten- 
dered to  the  sheriff  at  any  time  before  or  after  the 

sale  of  the  real  estate,  showing  it  to  be  exempt  from  execu- 
tion. (2)  The  decision  of  the  court  is  not  sustained  by  any 
evidence. 

As  to  the  first  contention,  evidence  of  the  value  of  Catt's 
real  estate  was  properly  admissible  under  the  allegations  of 
appellee's  complaint  as  tending  to  prove  that  the  judgment 
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not  and  had  at  no  time  been  a  lien  on  the  same,  although 
we  cannot  commend  the  complaint  as  a  model  pleading.    If 
there  is  any  evidence  to  sustain  the  finding  of  the 

9.  court,  the  judgment  will  not  be  disturbed.    The  evi- 
dence discloses  that  the  real  estate  in  controversy  was 

10.  of  the  value  of  from  $1,000  to  $1,200.  It  was  sold 
and  conveyed  to  Catt  for  $1,200,  subject  to  a  mort- 
gage of  $800.  It  is  also  fairly  shown  that  this  was  the  only 
real  property  said  Catt  owned,  and  under  the  law  his  wife, 
Callie  J.  Catt,  was  entitled  to  one-third  of  it,  consequently 
his  interest  in  the  real  property  was  worth  less  than  $600. 

Appellant  earnestly  insists  that  it  was  not  shown  what 
personal  property  said  Catt  owned,  and  this  presents  a 
serious  question.  The  evidence  on  this  point  is  as  follows: 
"Q.  You  may  state  whether  or  not  you  owned  any  personal 
property  at  that  time,  unincumbered?  A.  No,  sir.  Q.  You 
had  no  personal  property,  unincumbered?  A.  No,  sir.''  A 
careful  examination  of  the  record  fails  to  disclose  any  fur- 
ther evidence  as  to  the  value  of  Catt's  personal  property. 
Clearly  this  is  insufBcient  to  show  that  the  real  estate  in 
question  was  exempt  from  execution.  For  aught  that  ap- 
pears, Catt  may  have  had  incumbered  personal  property  of 
sufficient  value  to  defeat  his  right  to  exemption.  The  deci- 
sion is  therefore  not  sustained  by  the  evidence. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' motion  for  a  new  trial. 

Note.— Reported  in  101  N.  E.  108.  See,  also,  under  (1)  2  Cyc. 
Anno.  1013-New;  (2)  18  Cyc.  1380;  (3,  4,  5,  6,  10)  18  Cyc.  1448; 
(7)  31  Cyc.  718;  (9)  8  Cyc.  360.  As  to  whether  the  proceeds  of 
sale  of  exempt  property  are  subject  to  levy,  see  66  Am.  St  381. 
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Lawlor  et  al.  V.  State  of  Indiana,  ex  rel. 

Shatto. 

[Na  7,667.    Filed  October  18,  1912.    Rehearing  denied  January  30, 
1913.    Transfer  denied  March  12,  1913.] 

1.  iKTOXicATiiTa  LiQuoBS. — Unlawful  Saleg, — Action  for  Damages. 
— Evidence. — Sufficiency. — In  an  action  on  a  liqnor  dealer's  bcmd 
for  injury  to  means  of  support  by  the  unlawful  sale  of  liquor, 
evidence,  though  conflicting,  which  showed  that  the  husband  and 
father  of  the  plaintiffs  had  l)een  drinking  intoxicants  before 
going  to  the  saloon,  that  he  remained  in  the  saloon  about  four 
hours,  playing  cards  and  drinking  at  intervals,  that  he  was  so 
drunk  that  he  staggered  and  fell  to  the  ground  when  he  was  put 
out  of  the  saloon,  that  as  he  walked  toward  the  railroad  he  stag- 
gered, and  that  shortly  afterwards  his  mangled  body  was  found 
on  the  railroad  tracks,  was  sufficient  to  warrant  the  Jury  in  find- 
ing that  his  death  resulted  as  a  consequence  of  his  intoxication, 
p.  27. 

2.  Intoxicating  Liquors. — Unlawful  Sales. — Action  for  Damages. 
— Principal  and  Agent. — Sale  6y  Agent. — Evidence. — In  an  action 
on  a  liquor  dealer's  bond  to  recover  for  injury  to  means  of  sup- 
port by  the  unlawful  sale  of  liquor,  evidence  showing  that  a 
license  was  Issued  to  the  dealer  to  conduct  a  saloon  where  the 
liquor  was  sold,  that  a  saloon  was  opened  and  conducted  at  that 
place,  and  that  the  sale  complained  of  was  made  by  a  perscm  in 
charge  within  the  term  covered  by  the  license,  is  sufficient  prima 
facie  to  show  that  the  place  was  conducted  under  the  lic^ise 
granted  to  such  dealer,  and  that  the  perscxi  tn  charge  was  liis 
agent  or  employe,    p.  27. 

3.  Intoxicating  Liquors. — Unlawful  Sales, — Action  for  Damages. — 
Evidence. — Prima  Facie  Case. — Rebuttal. — Where,  in  an  action 
on  a  liquor  dealer's  bond  for  injury  to  means  of  support  by  the 
unlawful  sale  of  liquor,  the  evidence  showed  prima  facie  that 
the  place  where  liquor  was  sold  was  conducted  under  the  license 
issued  to  the  defendant  dealer  and  that  the  person  in  charge  was 
his  agent  or  employe,  the  question  of  whether  a  bill  of  sale  in- 
troduced in  evidoice,  and  the  testimony  of  the  person  in  charge 
that  on  the  date  shown  by  such  bill  of  sale  he  had  purchased 
the  saloon  and  had  since  conducted  it  on  his  own  accord  and 
that  immediately  after  such  purchase  the  defendant  dealer  re- 
moved his  license  and  left  the  State,  but  which  was  Ia  part  dis- 
credited by  the  testimony  of  another  witness  showing  that  the 
bill  of  sale  was  not  executed  on  the  date  which  it  bore,  was  suf- 
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llcient  to  rebut  the  prima  fade  case  made  by  plaintiffs,  was  for 
the  Jury,  and  it  cannot  be  held  on  appeal  that  its  finding  for 
plaintifls  on  snch  question  is  not  warranted  by  the  evidence. 

pp.  28, 29,  aa 

4.  Wir^nEBBsa.'-^redibiUiif.'-FaUe  TesUmony.-^Bffect'— Where  a 
jury  believes  that  a  witness  testified  wilfully  to  a  falsehood  as 
to  certain  matters,  it  has  a  right  to  disregard  his  entire  testi- 
mony,   p.  29. 

5.  Witnesses. — Credibility. — Weight  of  Testimony.— The  Jury  is 
the  exclusive  judge  of  the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  their  testimony,    p.  29. 

a  Appeal. — Review. — Evidence. — Verdict. — ^A  verdict  will  not  be 
set  aside  on  appeal  for  want  of  evidence  on  any  point  on  which 
the  evidence  is  conflicting,    p.  29. 

7.  IirroxicATiNG  Liquobs. — Rights  of  Dealer. — Sale  of  Stock  and 
Fixtures. — ^The  owner  of  a  saloon  may  lawfully  sell  the  stock  and 
fixtures  and  quit  the  business,    p.  29.  « 

8.  InroxiCATiNa  Liquobs. — Rights  of  Dealer, — Transfer  of  License. 
—Prior  to  the  act  of  1911  (Acts  1911  p.  244)  the  statutes  pro- 
vided no  means  by  which  the  holder  of  a  license  to  conduct  a 
saloon  could  transfer  that  license  to  another,    p.  29. 

9l  Intoxicating  Liquors. — Removal  of  Dealer. — Forfeiture  of  Li- 
cense.— ^Removal  from  the  State  by  one  holding  a  retail  liquor 
dealer's  license  works  a  forfeiture  thereof,  and  it  will  thereafter 
afford  no  protection  to  a  person  who  sells  intoxicating  liquors 
assuming  to  act  as  the  agent  of  the  owner  of  such  license,    p.  30. 

IOl  Intoxicatino  Liquors. — Forfeiture  of  License. — Liability  of 
Surety  on  Dealer's  Bond. — ^The  forfeiture  of  a  retail  liquor 
dealer's  license  does  not  operate  to  relieve  such  dealer  or  his 
bondsmen  from  liability  for  damages  resulting  from  an  unlawful 
sale  thereafter  made  under  color  of  such  license,    p.  30. 

11.  Intoxicatino  Liquors. — Unlawful  Sales. — Action  for  Damages, 
— Instructions. — ^In  an  action  on  a  liquor  dealer's  bond  for  dam- 
ages growing  out  of  the  unlawful  sale  of  liquor,  an  instruction 
that  if  the  jury  finds  from  the  evidence  that  by  reason  of  the 
acts  of  the  defendants  themselves,  or  of  any  one  of  them,  by  and 
with  the  knowledge  and  consent  of  the  others  expressed  or  im- 
plied, the  license  issued  to  the  defendant  dealer  became  Inopera,- 
tive  and  void,  but  that  the  unlawful  sale,  If  any,  was  made  by 
a  person  in  charge  of  the  saloon  under  color  of  such  void  li- 
cense, defendants  are  estopped  from  asserting  the  invalidity  of 
such  license  as  a  defense,  was  erroneous,  since  it  warranted  the 
jury  In  concluding  that  defendants  were  estopped  to  assert  the 
Invalidity  of  the  license,  without  finding  as  a  fact  that  the  per- 
son in  charge  was  acting  as  the  agent  of  the  defendant  dealer, 
or  that  such  defendant  and  his  bondsmen  had  any  knowledge 
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that  the  bosiDess  was  being  conducted  nnder  color  of  the  license 
granted  to  him.    pp.  30, 32, 34. 

12.  iNTOxiCATmo  LiQUOBS. — Sale  of  Business. — Sales  Under  Color 
of  License. — Where  the  holder  of  a  saloon  license  sells  his  stock 
and  fixtures  to  another  who  takes  possessicm  and  operates  the 
saloon  on  his  own  account  at  the  place  described  in  the  license 
of  the  seller,  such  acts  alone  do  not  amount  to  conducting  the 
business  tinder  color  of  the  license  of  the  seller,  so  as  to  render 
him  and  his  bondsmen  liable  for  damages  resulting  from  illegal 
sales  made  by  the  purchaser,    p.  32. 

13.  Appeau — Review. — Instructions. — Refusal, — "Where  requested 
instructions  on  a  proposition  correctly  stated  the  law,  and  were 
not  fully  and  fairly  covered  by  instructions  given,  their  refusal 
was  error,    p.  33. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Sadie 
Shatto  and  others,  against  Thomas  Lawlor  and  others.  From 
a  judgment  for  relators,  the  defendants  appeaL    Reversed. 

Joseph  E.  Bell  and  Shirts  &  Fertig,  for  appellants. 
Pond  <fe  Patter,  V.  C,  Stover  and  McCullough  &  Welbom, 
for  appellees. 

Laiby,  J. — This  action  was  brought  in  the  Marion  Circuit 
Court  on  a  retail  liquor  license  bond,  executed  by  appellant 
Thomas  Lawlor,  as  principal,  and  appellants  Terre  Haute 
Brewing  Company  and  Maurice  Donnelly,  as  sureties.  The 
suit  was  instituted  by  the  widow  and  minor  children  of  Jesse 
Shatto,  deceased,  to  recover  damages  for  the  loss  of  their 
means  of  support.  It  was  alleged  that  decedent  was  killed 
by  a  switch  engine  while  he  was  intoxicated,  and  that  such 
intoxication  was  produced  by  liquor  illegally  sold  to  him  by 
Lawlor  or  his  agents. 

The  complaint  was  in  one  paragraph,  and  appellants  an- 
swered  in  general  denial.  On  motion  for  a  change  of  venue 
the  cauBe  was  transferred  to  the  Hancock  Circuit  Court, 
where  a  trial  was  had  before  a  jury,  a  verdict  returned,  and 
judgment  rendered  in  favor  of  appellees  in  the  sum  of  $1,500. 

Appellants'  motion  for  a  new  trial  was  overruled  by  the 
trial  court,  and  this  ruling  is  the  only  error  assigned  on 
appeal. 
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Appellants  first  contend  that  there  is  no  evidence  from 

wiiich  the  jury  was  justified  in  finding  that  the  death  of 

Jesse  Shatto  resulted  from  the  unlawful  sales  of  in- 

1.  toxicating  liquors  made  in  the  saloon  described  in  the 
complaint.    To  this  contention  we  cannot  agree.    The 

evidence  shows  that  Jesse  Shatto,  in  company  with  a  man 
named  Curtis,  went  to  a  saloon  on  the  northwest  comer  of 
Hartindale  Avenue  and  Nineteenth  Street  about  4.30  o'clock 
on  the  afternoon  on  which  he  was  killed.  According  to  the 
testimony  of  Curtis,  they  both  had  been  drinking  intoxicants 
before  they  went  to  this  saloon,  and,  from  the  conduct  of 
Shatto  as  described  by  this  witness,  the  jury  may  have  prop- 
erly found  that  he  was  somewhat  intoxicated  at  that  time. 
They  remained  there,  as  shown  by  the  evidence,  playing  cards 
and  drinking  at  intervals,  until  about  8 :30  o'clock,  when  the 
wife  of  Curtis  came  to  the  saloon  and  took  her  husband  away. 
She  and  her  daughter  who  was  with  her  testified  that  both 
Shatto  and  Curtis  were  so  drunk  at  that  time  that  they  stag- 
gered and  fell  to  the  ground  after  they  were  put  out  of  the 
saloon,  and  that  the  last  they  saw  of  Shatto,  he  was  walking 
or  staggering  west  on  Nineteenth  Street  toward  the  railroad. 
About  9 :30  o'clock  his  dead  body  was  found  on  the  tracks  of 
the  Lake  Erie  and  Western  Railway  Company  near  his  home, 
by  the  crew  of  a  switch  engine.  The  yardmaster  who  was 
with  this  crew  testified  that  Shatto 's  skull  was  fractured, 
and  that  he  found  blood  and  brains  on  the  rear  footboard  of 
the  engine.  Prom  this  evidence  the  jury  was  justified  in 
finding  that  the  death  of  Shatto  resulted  as  a  consequence 
of  his  intoxication.  There  is  a  confiict  in  the  testimony, 
but  there  is  ample  evidence  to  sustain  the  verdict  on  this 
point. 

The  death  of  Shatto  occurred  on  December  13,  1907.    It 

is  not  disputed  that  the  Board  of  Commissioners  of  the 

County  of  Marion  at  its  January  term,  1907,  grant- 

2.  ed  to  Thomas  Lawlor  a  retail  liquor  license  to  conduct 
a  saloon  for  the  period  of  one  year  at  the  southwest 
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comer  of  Martindale  Avenue  and  Nineteenth  Street,  and 
that  he  filed  a  bond  with  his  coappellants  as  sureties  thereon ; 
but  appellants  claim  that  the  undisputed  evidence  shows  that 
Lawlor  was  not  conducting  a  saloon  at  that  place  on  Decem- 
ber 13,  of  that  year,  and  that  the  place. was  being  conducted 
at  that  time  by  Frank  Glenn,  to  whom  Lawlor  had  sold  the 
stock  and  fixtures  on  July  17, 1907. 

It  is  asserted  by  appellants  that  the  burd^i  rested  on  ap- 
pellees to  prove  that  the  unlawful  sale  of  liquor,  which  caused 
or  contributed  to  the  intoxication  of  Shatto,  was  made  by 
the  agent  or  servant  of  Thomas  Lawlor,  and  that  there  is  no 
evidence  tending  to  prove  such  fact.  To  make  a  prima  facie 
case  on  this  point,  it  is  sufficient  to  show  that  a  license  was 
granted  to  him  to  conduct  a  saloon  at  the  place  where  the 
liquor  was  sold,  and  that  a  saloon  was  opened  and  conducted 
at  that  place,  and  that  the  sale  was  made  by  a  person  in 
charge  within  the  term  covered  by  the  license.  The  evidence 
tended  to  prove  these  facts  and  justified  the  inference  that 
the  place  was  being  conducted  under  the  license  granted  to 
Lawlor,  and  that  the  person  in  charge  was  his  agent  or  em- 
ploye. 

To  rebut  the  prima  facie  case  thus  made,  the  appellants 
called  Frank  Glenn  as  a  witness  who  testified  that  on  July 
17,  1907,  he  purchased  the  stock  and  fixtures  of  the 
3.    saloon  in  question  from  Thomas  Lawlor,  for  $650  in 
cash,  and  that  he  took  charge  at  that  time  and  con- 
tinued thereafter  so  to  conduct  it  as  the  sole  proprietor,  and 
that  he  was  so  conducting  it  on  December  13,  1907.     He 
further  testified  that  at  the  time  Lawlor  sold  out  to  him 
a  bill  of  sale  was  executed,  which  he  identified  and  which 
was  introduced  in  evidence.     This  bill  of  sale  bears  date  of 
July  17,  1907,  and  this  witness  testified  that  it  was  signed 
and  delivered  on  that  date,  and  that  it  had  been  in  his  pos- 
session ever  since.    He  also  testified  that  when  the  sale  was 
j  made,  Lawlor  took  his  license  and  left  the  place  and  had 

i  not  been  there  since,  and  there  was  other  evidence  tending 
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to  prove  that  Lawlor  left  the  State.  This  evidence  tended 
to  rebut  the  pritna  facie  ease  made  by  appellees,  and  to  show 
that  the  sales  in  question  were  not  made  by  Lawlor  or  by 
his  agents  or  servants ;  but  the  testimony  of  Glenn  was  dis- 
credited by  the  testimony  of  T.  J.  Carter,  who  testified  that 
he  worked  for  William  B.  Burford,  and  that  the  form  of 
the  bill  of  sale  was  printed  by  that  firm.  He  further  tes- 
tified that  the  form  was  not  printed  until  August,  1908,  as 
shown  by  letters  at  its  head.    The  jury  may  have 

4.  believed  that  Qlenn  wilfully  testified  to  a  falsehood 
in  reference  to  the  date  of  the  execution  and  delivery 

of  the  bill  of  sale.  If  the  jury  so  believed,  it  had  a  right  to 
disregard  the  entire  testimony  of  this  witness.  Lemmon  v. 
Moore  (1884),  94  Ind.  40;  Mercer  v.  Wnght  (1854),  3  Wis. 
•645;  aioffer  v.  Siaie  (1864),  15  Ohio  St.  47,  86  Am.  Dec. 
470. 

It   was   for  the   jury   to   say   whether  the   evi- 

3.    dence  introduced  by  the  defendant  was  sufficient  to 

rebut  the  prima  facie  case  made  by  plaintiffs ;  it  was 

5.  the  exclusive  judge  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  the  testimony.  Un- 
der the  evidence  the  jury  may  have  found  that  the  sale  con- 
cerning which  Glenn  testified  was  a  sham,  and  that  no  "bona 
fide  sale  of  the  stock  and  fixtures  had  actually  been  made, 
and  that  the  evidence  of  such  sale  had  been  manufactured  as 

a  defense  to  this  action.    This  court  will  not  set  aside 

6.  a  verdict  for  want  of  evidence  on  any  point  on  which 
the  evidence  is  conflicting.     Wolcoit  v.  Hayes  (1909), 

43  Ind.  App.  578,  88  N.  E.  Ill ;  Cleveland,  etc.,  R.  Co.  v. 
Gosseit   (1909),  172  Ind.  525,  87  N.  E.  723.    The 

7.  owner  of  a  saloon  may  lawfully  sell  the  stock  and  fix- 
tures and  quit  the  business.    Pierce  v.  Pierce  (1897), 

17  Ind.  App.  107,  46  N.  E.  480. 

Prior  to  the  act  of  1911  (Acts  1911  p.  244),  the 

8.  statutes  of  our  State  provided  no  means  by  which  the 
holder  of  a  license  to  conduct  a  saloon  could  transfer 
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that  license  to  another.  Godfrey  v.  State  (1839)^  5  Blackf. 
151;  Pickens  v.  State  (1863),  20  Ind.  116. 

If  the  holder  of  a  retail  liquor  license  removes  from  the 
State,  he  thereby  forfeits  such  license,  and  no  judicial  pro- 
ceeding is  necessary  to  declare  such  forfeiture.    Such 

9.  license  affords  no  protection  to  a  person  who  sells  in- 
toxicating liquors  assuming  to  act  as  the  agent  of 

the  owner  of  such  license.  Krant  v.  State  (1874) ,  47  Ind. 
519. 

Appellants  claim  that  as  the  evidence  shows  that  Lawlor 

was  a  nonresident  of  the  State,  his  license  was  void,  and 

that  both  he  and  his  bondsmen  were  for  that  reason 

10.  relieved  from  any  liability  growing  out  of  the  con- 
duct of  the  business.  While  it  is  true  that  such  license 

affords  the  agent  of  the  nonresident  holder  no  protection 
against  a  criminal  prosecution,  it  cannot  be  said  that  the 
holder  of  such  license  or  his  bondsmen  can  escape  liability 
for  damages  resulting  from  an  unlawful  sale  made  by  the 
agent  of  such  a  nonresident  license  holder  under  color  of 
such  license.  To  permit  such  a  defense  would  be  to  permit 
a  party  to  reap  a  benefit  from  his  own  wrong.  State,  ex  rd. 
V.  Golddng  (1902),  28  Ind.  App.  233,  62  N.  E.  502. 

If  the  jury  found  that  no  good-faith  sale  had  been 

3.  made  by  Lawlor,  and  that  on  December  13, 1907,  the 
saloon  in  question  was  being  operated  by  him  or  his 
agents,  the  verdict  in  favor  of  appellees  is  correct.  This 
question  seems  to  have  been  fairly  submitted  to  the  jury  by 
the  instructions  and  there  is  evidence  from  which  the  jury 
may  have  decided  the  question  either  in  favor  of  appellants 
or  appellees. 

If  the  jury  found  that  the  sale  by  Lawlor  to  Glenn  was 

valid  and  made  in  good  faith,  and  that  Glenn  at  once  took 

possession  and  control  of  the  saloon,  this  would  ren- 

11.  der  void  the  license  granted  to  Lawlor,  or  would,  at 
least,  suspend  its  operation.    If  Glenn  undertook  to 

operate  the  saloon  without  procuring  a  license,  he  would  be 
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liable  to  arrest  and  prosecution  for  every  sale  made  without 
such,  license.  The  question  then  arises.  Can  Lawlor,  the 
orig^al  liceufiee,  and  his  bondsmen  be  held  liable  on  the 
bond  for  civil  damages  resulting  from  a  sale  of  liquor  made 
by  Olenn  after  the  transfer  of  the  saloon  and  at  a  time  when 
he  was  operating  it  without  a  license  t  On  this  question  the 
court  gave  to  the  jury  the  following  instruction:  '*(17) 
Upon  a  suit  on  the  bond  of  a  retail  liquor  dealer  for  damages 
caused  by  the  unlawful  sale  of  intoxicants  by  such  dealer, 
the  principal  .and  sureties  on  such  bond  are  estopped  to  set 
up  as  a  defense  to  such  action  that  the  license  upon  which 
such  bond  is  based  is  void.  And  in  this  action,  if  you  find 
from  the  evidence  that  by  reason  of  the  acts  of  the  defend- 
ants themselves,  or  of  any  one  of  them,  by  and  with,  the 
knowledge  and  corsent  of  the  other  defendants  expressed 
or  implied,  the  license  issued  to  defendant  Lawlor,  if  any, 
became  inoperative,  or  void,  but  the  sales  complained  of  in 
plaintiff's  complaint,  if  any,  were  made  by  one  Glenn  under 
color  of  such  void  license,  then  I  instruct  you  the  defendants 
are  estopped  from  setting  up  the  invalidity  of  such  license 
if  any,  as  a  defense  in  this  action." 

In  giving  this  instruction  the  court,  no  doubt,  relied  en 
the  authority  of  State,  ex  rel.,  v.  Qolding  (1902),  28  Ind. 
App.  233,  60  N.  E.  502.  In  that  case  a  saloon  license  had 
been  granted  to  two  persons  as  partners,  and  the  partnership 
opened  and  conducted  a  saloon  at  the  place  described  in 
the  license  and  under  its  apparent  authority.  The  firm  and 
its  bondsmen  were  sued  for  civil  damages  resulting  from  a 
sale  of  intoxicating  liquors  unlawfully  made  during  the  time 
said  firm  was  so  operating  the  saloon,  and  a  defense  was  at- 
tempted on  the  ground  that  the  license  granted  to  the  part- 
nership was  void  for  the  reason  that  the  statute  requires  that 
sach  licenses  can  be  granted  only  to  individuals  and  not  to 
firms  or  corporations.  The  court  held  that  by  accepting 
the  license  and  transacting  business  thereunder  the  firm  had 
estopped  itself  and  its  bondsmen  from  denying  its  validity. 
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It  is  clear  that  at  the  time  the  unlawful  sale  was  made  the 
partnership  was  conducting  the  business  under  color  of  a 
license  granted  to  such  firm. 

In  this  case,  if  Lawlor,  while  the  holder  of  a  saloon  license, 
became  a  nonresident  of  the  State,  such  license  would  ipso 
facto  become  void,  and  would  afford  no  protection  to  his 
agent  in  conducting  the  business;  but  if  Lawlor  in  his  ab* 
sence  left  Glenn  as  his  agent  to  conduct  the  business  under 
authority  and  for  his  benefit,  we  would  have  no  hesitancy 
in  saying  that  the  business  so  conducted  would  be  under  color 
of  the  license  granted  to  Lawlor,  and  that  both  he  and  his 
bondsmen  would  be  estopped  from  asserting  the  invalidity 
of  the  license  on  account  of  the  absence  of  Lawlor  from  the 
State.  If  the  instruction  under  consideration  is  intended  to 
apply  to  this  phase  of  the  evidence,  it  is  defective.  The 
instruction  warrants  the  jury  in  concluding  that  Lawlor  and 
his  bondsmen  were  estopped  from  setting  up  the  invalidity 
of  the  license,  without  finding  as  a  fact  that  Glenn  was  acting 
as  his  agent  at  the  time  he  made  the  sale,  or  that  Lawlor  or 
his  bondsmen  had  any  knowledge  that  the  business  was  then 
being  conducted  under  color  of  the  license  granted  to  Lawlor. 

Whether  or  not  a  stranger  to  a  liquor  license  may,  under 

any  circumstances,  conduct  a  saloon  under  color  of  a  license 

granted  to  another,  is  a  question  we  are  not  now 

12.  called  on  to  decide.  It  is  quite  clear,  we  think,  that 
where  a  holder  of  a  saloon  license  sells  his  stock  and 
fixtures  to  another  who  takes  possession  and  operates  the 
saloon  on  his  own  account  at  the  place  described  in  the 
license  of  the  seller,  that  such  acts  alone  do  not  amount  to 
conducting  the  business  under  color  of  the  license  of  the 
seller,  so  as  to  render  the  seller  liable  on  his  bond  for  dam- 
ages resulting  from  illegal  sales  made  by  the  purchaser. 

Under  the  evidence  in  this  case,  if  Glenn  made  the  illegal 
sale  under  color  of  Lawlor's  license,  it  is  quite  clear 

11.  that  he  must,  at  the  time,  have  been,  acting  either  as 
the   agent  of  Lawlor  or  the  owner  or  proprietor 
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of  the  saloon.  We  have  seen  that  the  instruction  is  erro- 
neous when  applied  to  him  as  the  agent  of  Lawlor.  If  we 
treat  Olenn  as  the  owner  and  proprietor  of  the  saloon,  it  is 
quite  clear,  we  think,  that  the  sale  in  question  cannot  be  said 
to  have  been  made  under  color  of  Lawlor 's  license  in  the 
absence  of  a  finding  by  the  jury  that  Lawlor  had  attempted 
to  assign  his  license  to  Olenn,  or  that  he  had  knowingly  per- 
mitted Glenn  -to  hold  himself  out  as  his  agent,  or  that  he 
had  in  some  other  way  aided  or  assisted  Glenn  in  giving 
to  the  place  the  appearance  of  a  saloon  conducted  under  his 
license.  If  we  apply  this  instruction  to  Glenn  as  the  pro- 
prietor of  the  saloon,  it  is  erroneous,  for  the  reason  that  it 
probably  led  the  jury  to  believe  that  a  recovery  on  the  bond 
was  authorized  upon  a  mere  showing  that  the  saloon  was 
being  conducted  by  Glenn  under  color  of  license  at  the  time 
the  sale  complained  of  was  made,  and  without  any  require- 
ment that  the  jury  should  find  that  Lawlor  or  his  bondsmen 
knew  of  such  fact  or  were  connected  in  any  manner  there- 
with. 

The  instructions  given  did  not  fully  and  fairly  state  the 
law  governing  the  facts  of  this  case.  Instruction  No.  10,  re- 
quested by  appellants,  properly  states  the  law  and 

13.  should  have  been  given.  The  instruction  is  as  fol- 
lows: "A  person  holding  a  retail  liquor  license  and 
who  operates  a  saloon  thereunder  may  sell  out  his  stock  of 
goods  and  fixtures  and  quit  such  business  at  any  time,  and 
the  fact  of  the  existence  of  such  former  license  could  not  of 
itself  prohibit  some  other  person  from  carrying  on  a  saloon 
business  in  the  place  for  which  such  license  had  existed,  and 
the  fact  that  such  new  saloon  business  might  be  carried  on 
unlawfully  would  not  render  the  former  holder  of  the  former 
license  liable  therefor,  provided  he  did  not  have  any  con- 
nection therewith."  Appellants  requested  a  number  of  in- 
structions which  stated  the  same  proposition  in  various 
forms,  but  the  court  refused  to  give  any  instruction  which 
Voiv  53—3 
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embodied  the  proposition  stated  in  the  instruction  quoted. 
This  was  error. 

The  record  does  not  show  aflirmatively  that  the  jury  found 

that  the  sale  of  the  stock  and  fixtures  was  not  made  in  good 

faith.    If  it  did,  we  might  hold  instruction  No.  17 

11.  harmless.  Under  the  evidence  the  jury  may  have 
found  that  such  sale  was  bona  fide,  and  it  may  have 
rested  its  verdict  on  the  ground  that  the  purchaser  of  the 
stock  and  fixtures  made  the  sale  of  liquor  charged  in  the 
complaint  under  color  of  the  license.  We  cannot,  therefore, 
say  that  the  instruction  was  harmless,  or  that  it  did  not  in- 
fluence the  verdict 

Some  other  questions  raised  by  the  instructions  are  pre- 
sented. To  consider  the  objection  to  each  of  the  instructions 
separately  would  unduly  extend  this  opinion.  Sufficient 
has  been  said  to  enable  the  lower  court  to  avoid  error  on 
another  trial  of  this  case. 

The  judgment  is  reversed,  with  directions  to  grant  a  new 
trial. 

Judgment  reversed. 

Note.— Reported  in  09  N.  B.  487.  See,  also,  under  (1)  28  Qyc 
320;  (2,  3)  23  Cyc.  825;  (4)  40  Cyc.  2586;  (5)  38  Cyc.  1518;  (6) 
3  Cyc.  348;  (7)  23  Circ,  334;  (8)  23  Cyc  154;  (9)  23  C^a  114;  (10) 
23  Cyc.  145;  (11)  23  Qrc.  331;  (12)  23  Cyc.  114;  (13)  88  Cyc. 
1718.  As  to  statutory  right  of  action  against  liquor  seller  had  by 
relative  of  person  sold  to,  see  48  Am.  Dec.  625.  For  a  discussion 
of  furnishing  liquor  as  the  proximate  cause  of  injury  under  civil 
damage  acts,  see  3  Ann.  Cas.  59 ;  13  Ann.  Cas.  2(X). 


Southern  Railway  Company  v.  Ellis. 

[No.  7,861.    Filed  March  13,  19iai 

1.  Cabbiebs. — Injury  to  Passengers. — Verdict. — Answers  to  Inter- 
roffatories. — ^In  a  passenger's  action  against  a  railroad  company 
for  injuries  sustained  while  alighting  from  a  train,  answers  to 
interrogatories  that  the  train  did  not  stop  a  reasonable  time  for 
plaintiff  to  alight,  that  it  was  moving  when  she  reached  the  coach 
platform,  that  its  speed  was  three  miles  an  hour  and  was  in- 
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creasing  as  she  descended  the  steps,  that  there  was  an  unusual 
jerk  of  the  train  while  she  was  on  the  coach  steps,  that  she  went 
down  the  steps  tor  the  purpose  of  alighting  and  at  the  time  was 
confused  and  excited,  that  she  did  not  step  off  the  train,  but  was 
forced  to  Jump  by  a  lurch  of  the  coach,  and  that  she  was  not 
thrown  from  the  coach  by  a  sudden  or  ylolent  moTement  of  the 
train,  are  not  in  irreconcilable  conflict  with  a  verdict  for  plain- 
tlfl.    pp.38,d9. 

2.  Tbllu — C^enena  Verdht. — Scope  and  Effect — ^The  general  ver- 
dict covers  the  whole  issue  and  solves  every  material  fact  against 
the  party  against  whom  it  is  rendered,    p.  38. 

3.  Tbial. — General  Verdict. — Anewers  to  Interrogatories, — Control. 
— To  enable  a  party  against  whom  a  general  verdict  is  rendered 
to  saccessfttlly  interpose  the  special  findings  on  particular  ques- 
tions of  fact,  as  ground  for  Judgment  in  his  favor,  such  special 
findings  must  stand  in  such  clear  antagonism  to  the  general  ver- 
dict that  the  two  cannot  coexist,    p.  38. 

4.  Appeal. — Review. — Preeumptions, — General  Verdict. — Anatoers 
to  Interrogatories. — All  reasonable  presumptions  will  be  indulged 
in  favor  of  the  general  verdict  and  against  the  answers  to  in- 
terrogatories, and  if  the  general  verdict  thus  aided  is  not  in  ir- 
reconcilable conflict  with  such  answers,  it  must  stand,    p.  39. 

5.  Cajouebs. — Injury  to  Passengers. — Instructions. — Care  Required, 
— ^In  a  passenger's  action  for  personal  injuries  sustained  in  alight- 
ing from  a  train,  an  instruction  that  it  was  the  duty  of  those  in 
charge  of  the  train  to  see  and  know  at  the  time  that  no  passen- 
ger was  in  the  act  of  alighting  before  signaling  the  engineer  and 
putting  the  train  in  motion,  was  erroneous  in  that  it  Imposes  a 
higher  duty  than  the  law  exacts  and  does  not  distinguish  between 
the  duty  to  be  performed  and  the  care  required  in  its  perform- 
ance,   p.  89. 

&  Appeal. — Review. — Barmless  Error, — Instructions, — Where  it 
appears  that  a  verdict  was  returned  on  one  of  two  charges  of 
negligence  contained  in  the  complaint,  the  giving  of  an  erroneous 
instruction  applicable  only  to  the  other  charge,  is  harmless,    p.  40. 

7.  Garbiebs. — Injury  to  Passengers, — Duty  to  Passenger  AUghting 
From  Trains — ^A  railroad  company  owes  to  its  passenger  the  duty 
of  stopping  the  train  a  reasonable  time  to  enable  the  passenger 
to  alight  before  again  putting  the  train  in  motion,  and  the  fail- 
ure to  jierform  such  duty  is  negligence  and  renders  the  company 
liable  for  injuries  proximately  resulting,    p.  40. 

8.  Cabbiebs. — Injury  to  Passengers, — Answers  to  Interrogatories. 
'^Instructions. — Harmless  Error, — ^Where,  in  a  passenger's  action 
for  injuries  sustained  in  alighting  from  a  train,  it  appears  ftom 
the  Jury's  answers  to  interrogatories  that  the  proximate  cause  of 
the  injury  was  the  starting  of  the  train  before  plaintiff  had  time 
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to  alight,  and  the  Inrchlng  of  the  same  which  forced  plaintiff  to 
jnmp,  an  erroneous  Instruction  applicable  only  to  the  alleged  neg- 
ligence of  defendant  In  not  haying  a  servant  on  the  ground  or 
platform  when  plaintiff  attempted  to  alight,  was  harmless,  p.  40. 
9.  Cahribbs. — Injury  to  Pauen^erg.-^Imtructions,— Refusal  of  In- 
structions.— ^In  a  passenger's  action  for  Injuries  sustained  in 
alighting  ftom  a  train,  where  the  court  instructed  that  If  the 
train  was  in  motion  when  the  plaintiff  reached  the  car  door,  she 
should  have  returned  to  her  seat  and  remained  there  until  the 
car  stopped,  that  a  passenger  Is  as  much  bound  to  use  care  to 
avoid  injury  as  a  carrier  Is  bound  to  use  care  to  prev^it  injury, 
and  must  act  as  a  person  of  ordinary  prudence  would  act  under 
the  circumstances  in  order  to  recover,  the  refusal  of  defendant's 
requested  instructions  that  on  the  facts  detailed  plaintiff,  as  a 
matter  of  law,  was  guilty  of  contributory  negligence,  and  that  if  a 
reasonably  prudent  woman,  under  the  circumstances  detailed, 
would  not  have  encountered  the  risk  that  plaintiff  encountered 
in  attempting  to  alight,  plaintiff  was  guilty  of  contributory  neg- 
ligence, was  not  erroneous,    p.  41*. 

From  Dubois  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Amanda  L.  Ellis  against  the  Southern  Railway 
Company.  Prom  a  judgment  for  plaintiflP,  the  defendant 
appeals.    Affirmed, 

Alex  P.  Humphrey,  Edward  P.  Humphrey,  John  D.  Wet- 
man,  Thomas  Duncan  and  Richard  M.  Milburn,  for  appel- 
lant 

Cox  &  Armstrong  and  B.  TV.  Pickhardt,  for  appellee. 

Adams,  J. — ^Appellee,  accompanied  by  her  husband  and 
two  small  children,  became  a  passenger  on  one  of  appellant's 
trains  at  French  Lick,  Indiana,  having  a  ticket  which  en- 
titled her  to  be  carried  to  Cuzco,  a  station  on  appellant's  line 
of  railroad  a  few  miles  south  of  French  Lick.  Appellee 
charges  in  her  complaint  that  when  the  station  of  Cuzco 
was  announced,  and  the  train  had  come  to  a  stop,  she  went 
forward  to  the  door  of  the  coach  in  which  she  was  riding, 
for  the  purpose  of  leaving  the  train ;  that  the  train  stopped 
for  a  moment  only,  and  when  she  reached  the  platform  of 
the  coach  the  train  was  slowly  moving  forward.    Believing 
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I 

that  the  train  was  about  to  stop  a  few  feet  south  of  the  place 
where  the  first  stop  was  made^  she  proceeded  carefully  aud 
cautiously  down  the  steps,  holding  to  the  hand-rail  attached 
to  the  platform  of  the  coach,  intending  to  alight  when  the 
train  came  to  a  full  stop ;  that  while  standing  on  the  second 
step,  ''defendant  by  and  through  its  agents  and  servants  in 
charge  of  said  train  negligently  and  carelessly  suddenly 
started  said  train  with  a  heavy  lurch  and  jerk,  while  she  was 
carefully  and  cautiously  making  her  way  down  from  the 
platform  to  and  upon  the  steps,  defendant  knowing  at  said 
time  that  she  was  intending  to  get  off  of  the  train  at  Cuzco 
and  knowing  at  the  time  that  she  was  still  on  the  platform 
or  steps  of  said  car  attempting  to  get  off  thereof,  and  while  in 
this  position,  without  any  fault  or  negligence  upon  her  part, 
but  solely  on  account  and  by  reason  of  the  carelessness  and 
negligence  of  the  defendant  as  hereinafter  charged  in  sud- 
denly starting  said  train  with  great  force  and  velocity,  she 
was  thrown  off  and  from  said  steps  down  to  and  upon  the 
ground,"  sustaining  injuries  specifically  described.    Plain- 
tiff charges  defendant  with  negligence  "in  failing  to  stop 
said  train  a  sufficient  length  of  time  to  enable  her  to  alight 
therefrom  down  to  and  upon  the  ground,  and  that  defendaat 
was  further  guilty  of  carelessness  and  negligence  in  its  serv- 
ants failing  to  stand  upon  the  ground  or  upon  the  platform 
of  said  coach  in  such  way  and  manner  whereby  they  could 
see  plaintiff  and  distinctly  from  the  tune  she  came  out  of 
the  coach  in  which  she  had  been  riding  to  and  upon  the 
platform  and  steps  of  said  car,  defendant's  servants  well 
knowing  at  the  time  they  started  the  train  that  she  was  at- 
tempting to  alight  therefrom."    The  court  overruled  de- 
fendant's demurrer  to  the  complaint,  and  an  issue  of  fact 
was  formed  by  answer  in  general  denial.    The  cause  was 
submitted  to  a  jury,  and  verdict  returned  in  favor  of  plain- 
tiff.    "With  its  general  verdict  the  jury  returned  answers 
to  certain  interrogatories.    Defendant  moved  the  court  for 
judgment  on  the  answers  to  interrogatories,  notwithstanding 
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the  general  verdict  This  motion  was  overruled,  and  judg- 
ment was  rendered  on  the  general  verdict.  Defendant's 
motion  for  a  new  trial  was  overraled,  and  an  appeal  was 
prayed  and  granted  to  this  court. 

The  errors  assigned  are:  (1)  overruling  the  demurrer  to 
the  complaint;  (2)  overruling  the  motion  for  judgment  on 
the  answers  to  interrogatories;  (3)  overruling  the  motion 
for  a  new  trial.  The  first  specification  of  error  is  not  relied 
on^  nor  is  it  insisted  that  the  proof  does  not  disclose  negli- 
gence on  the  part  of  appellant.  Under  the  second  specifica- 
tion of  error,  appellant  urges  that  the  answers  to  interroga- 
tories returned  with  the  general  verdict,  show  that  appellee 
was  guilty  of  contributory  negligence,  and  that  said  answers 
are  in  irreconcilable  conflict  with  the  general  verdict. 

By  its  special  verdict,  the  jury  found  that  the  station  was 

called ;  that  the  train  stopped  thirty  seconds,  which  was  not 

a  reasonable  time  for  plaintiff  to  alight ;  that  the  train 

1.  was  moving  when  she  reached  the  coach  platform, 
and  that  she  knew  it;  that  the  speed  of  the  train  was 

three  miles  an  hour,  and  was  increasing  as  she  descended  the 
steps,  leading  a  four-year-old  child;  that  there  was  no  un- 
usual jerk  of  the  train  when  it  started,  but  there  was  an 
unusual  jerk  while  she  was  on  the  coach  steps;  that  she 
went  down  the  steps  for  the  purpose  of  alighting;  and  at 
the  time,  she  was  confused  and  excited ;  that  she  did  not  step 
off  on  th<e  station  platform,  but  was  forced  to  jump  by  a 
lurch  of  the  coach ;  that  she  was  not  thrown  from  the  coach 
by  a  sudden  or  violent  movement  of  the  train,  but  was  forced 
to  jump  by  a  lurch  of  the  same. 

It  is  well  settled  that  the  general  verdict  necessarily 

2.  covers  the  whole  issue,  and  solves  every  material  fact 
against  the  party  against  whom  it  is  rendered.    To 

3.  enable  the  latter  successfully  to  interpose  the  q>ecial 
findings  on  particular  questions  of  fact,  as  a  ground 

for  judgment  in  his  favor,  the  special  findings  must  stand 
in  such  clear  antagonism  to  the  general  verdict  that  the  two 
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cannot  coexist.  McCoy  v.  Kokomo  R.,  etc.,  Co.  (1902),  158 
Ind.  662,  64  N.  E.  92,  and  eases  cited;  Indianapolis  Union 
R.  Co.  V.  Oft  (1895),  11  Ind.  App.  564,  568,  38  N.  E.  842, 
39  N.  E.  529;  Harmon  v.  Foran  (1911),  48  Ind.  App.  262, 
266,  94  N.  E.  1050,  95  N.  E.  597  ;IHenbachY.  Thomas  (1911), 
48  Ind.  App.  420,  427,  434,  96  N.  E.  21.  All  reasonable 
presumptions  will  be  indulged  in  favor  of  the  general 

4.  verdict  and  against  the  special  answers,  and  if  the 
general  verdict  thus  aided  is  not  in  irreconcilable  con- 
flict with  the  answers,  it  must  stand.     City  of  South  Bend 
V.  Turner  (1901),  156  Ind.  418,  423,  60  N.  E.  261,  54  L.  R. 
A.  396,  83  Am  St.  200. 

Keeping  in  mind  that  the  general  verdict  is  a  finding  in 

favor  of  appellee  on  the  whole  issue  presented  by  this  caae, 

and  indulging  every  reasonable  presumption  and  in- 

1.    tendment  in  favor  of  the  general  verdict,  as  required 

by  the  well-established  rule  declared  in  the  foregoing 

cases,  we  think  the  special  answers  are  not  in  irreconcilable 

conflict  with  the  general  verdict. 

Appellant  further  urges  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial.  The  particular  errors  complained 
of  and  specified  in  the  motion  as  grounds  for  a  new  trial  re- 
late to  the  giving  of  certain  instructions  and  the  refusal  to 
give  other  instructions. 

The  fourth  instruction  given  by  the  court  pertained  to 

the  duty  that  appellant  owed  appellee,  and  was  in  part  as 

follows:    "It  was  the  duty  of  those  in  charge  of  the 

5.  train  to  see  and  know  at  the  time  that  no  passenger 
was  in  the  act  of  alighting  from  the  train  before  the 

signal  to  the  engineer  and  the  putting  the  train  of  which 
he  was  in  charge  in  motion."  The  instruction  is  clearly 
erroneous,  in  that  it  does  not  distinguish  between  the  duty  to 
do  a  certain  thing  and  the  care  necessary  to  be  exercised  in 
the  performance  of  such  duty.  The  duty  imposed  by  the 
instraetion  is  higher  than  the  law  exacts.  LovisvUle,  etc., 
Traction  Co.  v.  Korbe  (1911),  175  Ind.  450,  453,  93  N.  E. 
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5,  94  N.  B.  768.  Whether  the  giving  of  this  instmction  con- 
stitutes reversible  error  depends  on  whether  it  was  applica- 
ble to  the  charge  of  negligence  on  which  the  verdict  was 
returned.  It  will  be  noted  that  appellee's  right  to  recover 
was  predicated  on  two  independent  charges  of  negligence 
on  the  part  of  the  servants  of  appellant:  (1)  in  failing  to 
stop  the  train  for  a  sufficient  length  of  time  to  enable  appellee 
to  alight  therefrom,  and  (2),  in  failing  to  stand  on  the 
ground  or  on  the  platform  of  the  coach  when  appellee  came 
out,  knowing  at  the  time  they  started  the  train  that  she  was 
attempting  to  alight  therefrom.    If  it  appears  from 

6.  the  evidence  or  answers  to  interrogatories  that  the 
verdict  was  returned  on  the  first  charge  of  negligence, 

then  the  giving  of  the  erroneous  instruction  was  harmless, 
as  it  was  applicable  only  to  the  second  charge  of  n^ligence. 
ElKs  V.  City  of  Hammond  (1901),  157  Ind.  267,  271,  61  N. 
E.  565;  Roush  v.  Romh  (1900),  154  Ind.  562,  573,  55  N.  E. 
1017;  Sievers  v.  Peters,  etc.,  Lumber  Co.  (1898),  151  Ind. 
642,  662,  50  N.  E.  877,  52  N.  E.  399;  Putt  v.  Putt  (1897), 
149  Ind.  30,  39,  48  N.  E.  356,  51  N.  E.  337. 

Appellant  owed  appellee  the  duty  of  stopping  a  reasonable 

time  to  enable  her  to  alight  before  again  putting  the  train 

in  motion,  and  failure  to  perform  such  duty  was 

7.  negligence,  on  account  of  which  there  was  a  liability 
for  injuries  proximately  resulting.    Lake  Erie,  e*c., 

R.  Co.  V.  Beats  (1912),  50  Ind.  App.  450,  98  N.  E.  433. 

By  its  special  verdict,  the  jury  found  that  the  train 

stopped  thirty  seconds  at  appellee's  destination,  and  that 

thirty  seconds  was  not  a  reasonable  time  for  appellee 

8.  to  alight.    This  was  a  direct  finding  that  appellant 
was  guilty  of  negligence.     The  jury  further  found 

specially  that  appellee  did  not  jump  from  the  car  steps  to 
the  station  platform,  but  was  forced  to  jump  by  the  lurch 
of  the  coach.  It  therefore  fully  appears  from  the  special 
answers  that  the  proximate  cause  of  the  injury  was  the  start- 
ing of  the  train  before  appellee  had  time  to  alight,  and  the 


NOVEMBER  TERM,  1912.  41 


Southern  R.  Co.  r.  Ellis— ^  Ind.  App.  34. 


lurching  of  the  same  in  starting  which  forced  appellee  to 
jinnp.  Appellant  was  not  harmed  by  the  erroneous  instruc- 
tion. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 

certain  instructions  tendered  by  appellant  on  the  issue  of 

contributory  negligence.     By  instructions  Nos.   16, 

9.  17  and  18,  requested  by  appellant  and  refused, 
the  court  was  asked  to  say  that  on  the  facts 
detailed  in  said  instructions  appellee,  as  a  matter  of  law, 
was  guilty  of  contributory  negligence.  By  instruction  No. 
19,  requested  by  appellant  and  refused,  the  court  was 
asked  to  declare  the  law  to  be  that  if  a  reasonably  prudent 
woman,  under  the  circumstances  detailed  in  the  other  in- 
structions, would  not  have  undertaken  to  alight  from  the 
train,  then  appellee  was  guilty  of  contributory  negligence. 
Instructions  Nos.  21  and  23,  requested  by  appellant 
and  refused  by  the  court,  involved  the  same  principle 
as  instruction  19 — ^that  if  a  prudent  woman,  under  the 
same  circumstances,  would  not  have  encountered  the  risk 
that  appellee  did  encounter  in  attempting  to  alight  from  a 
moving  train,  she  was  guilty  of  contributory  negligence.  It 
is  insisted  that  the  refusal  to  give  each  of  said  instructions 
is  reversible  error. 

Appellant  was  clearly  entitled  to  have  the  court  instruct 
the  jury  on  the  question  of  contributory  negligence,  as  well 
as  on  the  facts  which,  if  shown,  would  constitute  contribu- 
tory negligence.  And  if  the  court  had  given  no  instruction 
on  this  general  subject,  refusal  to  give  the  instructions  re- 
quested would  result  in  a  reversal.  But  we  think  the  court, 
by  instruction  No.  7,  given  on  its  own  motion,  fully  covered 
the  features  included  in  the  instructions  refused. 

By  instruction  No.  7  the  court  told  the  jury  that  it  was 
the  duty  of  appellee  to  remain  seated  in  the  car  until  the 
train  was  brought  to  a  stop  at  the  station,  and  it  was  then 
her  duty  to  leave  her  seat  with  reasonable  dispatch,  pass 
out  of  the  coach  and  get  off  of  the  train  at  the  place  where 
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passengers  were  accustomed  to  get  on  and  off  of  appellant's 
trains.  In  this  injstruction,  the  court  further  said:  ''If, 
when  the  plaintiff  reached  the  door  of  the  coach  in  which 
she  had  been  riding,  the  train  was  in  motion,  it  was  her  duty 
to  return  to  her  seat  and  remain  on  the  car  until  it  was 
brought  to  a  stand  still,  even  though  by  so  doing  she  would 
have  been  carried  past  said  station  and  beyond  her  home. 
A  passenger  is  as  much  bound  to  use  reasonable  care  to  avoid 
injury  as  the  carrier  is  bound  to  use  the  greatest  degree  of 
skill  and  care  to  save  passengers  from  harm.  The  passen- 
ger must  think  before  he  acts,  and  he  is  bound  to  think  and 
act  as  a  person  of  ordinary  prudence  would  do  under  the 
circumstances.  And  if,  after  considering  all  the  evidence^ 
given  in  this  case,  you  find  by  a  fair  preponderance  thereof 
that  she  did  not  observe  these  rules,  and  did  all  or  some  of 
the  things  she  ought  not  to  have  done,  and  doing  them  con- 
tributed to  her  injury,  she  would  then  be  guilty  of  contribu- 
tory negligence,  as  would  prevent  her  recovery,  and  your 
finding  should  be  for  the  defendant. ' '  While  this  instruction 
bears  the  evidence  of  haste  in  preparation,  we  think  it  is  as 
favorable  to  appellant  as  the  law  warrants.  We  are  satisfied 
that  the  cause  was  fairly  tried  on  its  merits,  and  a  correct 
result  reached. 
Judgment  affirmed. 

Note. — Reported  In  101  N.  E.  106.  See,  also,  under  (1)  38  Cyc. 
1927;  (2)  38  Cyc.  18C9;  (3)  38  Cyc.  1929;  (4)  38  Cyc.  1901;  (5) 
6  Cyc.  612.  613;  (6,  8)  38  Cyc.  1815;  (7)  6  Cyc  612;  (9)  38  Cyc. 
1711.  As  to  carrier's  duty  to  aflPord  passenger  time  and  place  to 
alight  on  leaving  train,  see  7  Am.  St  832.  On  the  question  of  the 
carrier's  duty  to  see  that  passenger  has  alighted  before  starting 
train  at  station,  see  25  L.  R.  A.  (N.  S.)  217.  As  to  the  time  allowed 
passenger  to  alight,  see  4  L.  R.  A.  (N.  S.)  140.  As  to  the  duty  of  a 
railroad  company  to  allow  passenger  time  to  board  or  alight  from 
trains,  see  7  Adil  Cas.  760;  14  Ann.  Cas.  962;  Ann.  Cas.  1912  0. 
794. 
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FiGGINS  V.  FiGGINS. 

[No.  7,86a    Filed  March  13,  1913.] 

1.  Dkkdb. — Construction. — Intention  of  Parties. — In  constmlng  a 
deed,  the  words  employed  should  be  given  their  fair,  usual  and 
reasonable  meaning,  and  the  intention  of  the  parties,  if  discern- 
tble  and  not  unlawful,  should  be  effectuated,    p.  45. 

2L  I^edb.— CofwinioWofi. — Interest  Conveyed. — ^A  deed  reciting 
that  the  grantors  conrey  and  warrant  to  the  grantee  for  life,  and 
that,  at  the  death  of  the  grantee,  the  real  estate  conveyed  is  to 
revert  to  the  right,  title  and  interest  of  grantee's  son,  without 
process  of  law,  conveyed  a  life  estate  to  the  grantee  and  the  fee 
simple  to  her  son.    p.  45. 

3.  Life  Estate. — Payment  of  Taxes, — Duty  of  Tenant, — ^The  taxes 
on  real  estate  should  be  paid  by  the  life  tenant  during  the  occu- 
pancy by  such  tenant,  and  failure  to  do  so  creates  a  lien  in  the 
first  instance  against  his  interest  in  the  real  estate,    p.  46. 

4.  Taxatioit. — Tax  Sales. — Time  for  Redemption. — Infancy. — ^The 
time  within  which  an  infant  or  other  i)erson  suffering  under  legal 
disability  may  redeem  from  a  tax  sale,  is  two  years  after  the 
removal  of  the  disability,    p.  46. 

5.  Taxatiow. — Tax  Bales. — Disability  of  Owner. — Tax  Deeds. — 
Duty  of  Auditor. — The  county  auditor  has  no  authority  to  deter- 
mine whether  a  landowner  is  suffering  under  disability,  but  he 
must,  on  request,  issue  the  tax  deed,  after  expiration  of  two 
years  from  date  of  sale.    p.  46. 

6.  Taxation. — Tax  Sales. — Redemption, — Quieting  Title. — If  the 
time  has  not  expired  in  which  the  owner  by  reason  of  his  disa- 
bility may  redeem  his  land  from  sale  for  taxes,  the  holder  of  the 
tax  deed  cannot  quiet  title  against  him.    p.  46. 

7.  Afpbau — Review. — Exceptions  to  Conclusions  of  Law. — ^The 
trial  court's  conclusion  that  the  law  is  with  defendants,  correct 
as  to  one  defendant,  but  not  as  to  the  other,  will  not  be  disturbed 
where  separate  exceptions  were  not  reserved  by  plaintiff,    p.  46. 

Prom  Greene  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  Jesse  Figging  against  Elizabeth  Figgins  and 
others.  From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed. 

WiUiam  L.  Slinhard,  for  appellant. 
Webster  V.  Moffeit,  for  appelleea 
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Shea,  J. — This  was  a  suit  to  quiet  title  brought  by  appel 
lant  Jesse  Figgins  against  appellees.  Issues  were  formed  by 
a  complaint  in  two  paragraphs,  answer  in  general  denial  by 
appellees,  Ona  Figgins  and  Russell  Figgins,  the  latter  by 
his  guardian  ad  litem,  and  a  default  by  appellees,  Elizabeth 
and  James  Figgins,  to  the  complaint.  A  special  finding  of 
facts  was  made  by  the  court,  conclusion  of  law  stated  there- 
on, and  judgment  rendered  in  favor  of  appellee& 

Appellant  assigns  that  the  court  erred  in  its  conclusion 
of  law  on  the  finding  of  facts.  The  facts  found  are,  substan- 
tially, that  on  February  15,  1901,  the  title  to  the  real  estate 
described  in  the  complaint  was  in  William  Hunter  and  Fran- 
cis Hunter,  who,  on  said  day,  their  wives  joining,  by  warran- 
ty  deed  conveyed  and  warranted  to  Elizabeth  Figgins  the 
property  in  question  **for  life — ^and  at  her  death  said  real 
estate  to  revert  to  the  right,  title  and  interest  of  Russell 
Figgins,  her  son,  without  process  of  law."  Prior  to  Feb- 
ruary 12,  1906,  the  taxes  on  the  real  estate  became  delin- 
quent, and  the  same  was  duly  sold  on  that  day  by  the  auditor 
and  treasurer  of  Greene  County,  Indiana,  to  appellant  Jesse 
Figgins,  a  tax-title  deed  being  delivered  and  executed  to  him 
by  said  auditor  and  treasurer  which  was  recorded  in  the 
recorder's  oflSce  of  Greene  County.  On  December  29,  1908, 
Elizabeth  Figgins,  her  husband,  James  Figgins,  joining,  exe- 
cuted to  appellant,  Figgins,  their  quitclaim  deed  for  the 
consideration  of  $1  named  therein,  which  deed  was  duly 
recorded,  and  he  has  been  the  owner  of  said  real  estate  and 
of  the  interest  of  Elizabeth  Figgins,  ever  since,  according 
to  the  terms  of  said  deed.  Russell  Figgins  named  in  the  deed 
from  Hunter  and  Hunter  to  Elizabeth  Figgins,  was  the 
latter 's  son,  and  died  April  28,  1903,  leaving  surviving  him 
as  his  only  heirs  at  law  his  widow  Ona  Figgins,  and  a  posthu- 
mous child  Russell  Figgins,  both  appellees  herein;  that 
appellant  Jesse  Figgins  paid  at  the  tax  sale  as  and  for  delin- 
quency on  said  real  estate  the  sum  of  $15.59,  and  afterwards 
at  various  times  paid  certain  sums  aggregating.  $9.49 ;  that 
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he  has  been  in  possession  of  the  real  estate  for  about  one 
year,  and  Elizabeth  Figgins  has  been  living  thereon  ever 
since  February  15,  1901.  The  deed  from  Hunters  to  Eliza- 
beth Figgins,  which  is  set  out  in  the  special  findings,  con- 
tains the  following  language — grantors  **  convey  and  warrant 
to  Elizabeth  Figgins — for  life — and  at  her  death  said  real 
estate  to  revert  to  the  right,  title  and  interest  of  Russell 
Figgins,  her  son,  without  process  of  law.'' 

In  the  construction  of  deeds,  the  words  employed 

1.  should  be  given  their  fair,  usual  and  reasonable  mean- 
ing.   Evans  v.  Dunlap  (1905),  36  Ind.  App.  198,  75 

N.  E.  297;  Tinder  v.  Ttnder  (1892),  131  Ind.  381,  30  N.  E. 
1077.  It  is  the  duty  of  the  court  to  effect  the  intention  of 
the  parties  if  it  can  be  discovered,  and  does  not  contravene 
any  rule  of  law.  Elsea  v.  Adkins  (1905),  164  Ind.  580,  74 
N.  E.  242,  108  Am.  St.  320.     The  language  used  in 

2.  the  deed  is  awkward,  but  fairly  construed,  it  is  our 
judgment  that  it  conveyed  to  Elizabeth  Figgins  a  life 

estate,  the  fee  simple  to  Russell  Figgins.  Evans  v.  Dunlap, 
supra;  Adams  v.  M&rrill  (1910),  45  Ind.  App.  315,  322,  85 
N.  E.  114,  87  N.  E.  36;  Burns  v.  Weesner  (1893),  134  Ind. 
442,  445,  34  N.  E.  10;  Doren  v.  Gillum.  (1893),  136  Ind.  134, 
35  N.  E.  1101. 

The  special  findings  ^f  fact  disclose  that  during  the  occu- 
pancy of  Elizabeth  Figgins  as  such  life  tenant,  the  taxes 
upon  the  real  estate  in  question  becaiae  delinquent.  It  was 
sold  by  the  auditor  and  treasurer  of  Greene  County,  and 
purchased  by  Jesse  Figgins ;  that  Russell  Figgins  named  in 
the  deed  from  Hunters  died  on  April  28,  1903,  leaving  sur- 
viving him  his  widow,  Ona  Figgins,  and  a  posthumous  child, 
Russell  Figgins,  appellees  herein ;  that  on  December  29, 1908, 
Elizabeth  Figgins,  her  husband  joining  therein,  executed  to 
appellant,  Jesse  Figgins,  her  quit-claim  deed  for  $1  consid- 
eration named,  conveying  the  real  estate  described  in  the 
complaint ;  that  Jesse  Figgins  has  ever  since  been  the  owner 
of  the  interest  of  Elizabeth  Figgins  according  to  the  terms 
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of  the  deed,  and  had  been  in  posBeasion  of  the  real  estate  for 
about  a  year ;  that  Elizabeth  Figgins  has  been  living  on  the 
real  estate  since  February  15,  1901. 

The  taxes  on  the  real  estate  should  have  been  paid  by  the 

life  tenant  during  her  occupancy  thereof,  and  her  failure 

to  do  so,  created  a  Uen  in  the  first  instance  upon  her 

3.  interest  in  said  real  estate.  The  special  findings  of 
fact  also  disclose  definitely  that  appellee,  Bussell 
Figgins,  was  at  the  time  in  question,  and  still  is,  an 

4.  infant.  The  time  within  which  an  infant  or  othei  per- 
son suffering  under  legal  disability  may  redeem  from 
a  tax  sale,  is  two  years  after  the  removal  of  the  dis- 

5.  ability.    The  deed  was  delivered  to  the  appellant  in 
this  case  because  the  auditor  has  no  authority  to  deter- 
mine whether  a  landowner  is  suffering  under  disability 
and   must,    when    requested,    issue   the   tax   deed,    after 
expiration  of  two  years  from  the  date  of  sale.    Lcmcaster  v. 

DuHadway  (1884),  97  Ind.  565.    It  is  settled  that  if 

6.  the  time,  in  which  the  owner  by  reason  of  his  disabili- 
ty may  redeem,  has  not  expired,  there  can  be  no  quieting 

of  title  against  him  by  the  holder  of  the  tax  deed.  Wagner  v. 
Stewart  (1895),  143  Ind.  78,  42  N.  E.  469;  Schisad  v.  Dick^ 
son  (1891),  129  Ind.  139,  28  N.  E.  540;  RisHne  v.  Johnson 
(1895),  143  Ind.  44,  41  N.  E.  538,  42  N.  E.  310;  Macy  v. 
Undley  (1913),  54  Ind.  App.  — ,  99  N.  E.  790,  The 

7.  law  is  correctly  stated  with  respect  to  the  infant  de- 
fendant.   Separate  exceptions  were  not  reserved,  so 

it  must  be  held  to  be  good  as  to  both  defendants. 

The  case  was  fairly  tried,  and  a  correct  result  was  reached. 
The  conclusion  of  law  was  correctly  stated.  Judgment  af- 
firmed. 

Note.— Reported  In  101  N.  E.  110.  See,  also,  nnder  (1)  18  Ojrc. 
eOl,  606,  (2)  13  Cyc.  646;  (3)  16  Cyc.  632;  (4)  37  Cyc.  1390;  (6) 
87  Cyc.  1422;  (6)  37  Cyc.  1488;  (7)  38  Cyc.  1990.  As  to  life 
tenant's  duty  to  pay  taxes,  see  114  Am.  St  448;  32  L.  R.  A.  744. 
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Henry,  Receiver,  v.  Hack,  Administrator. 

[Na  7,774.    FUed  Dec^nber  18^  1912.    Rehearing  denied  Maidl 

18,  19ia] 

L  Appeal. — Revieto.-^Ruling  on  Motion  for  Judgment  on  An9icer$ 
to  JnterrogiUories, — Whether  the  trial  court  erred  in  overruling  a 
motion  for  Judgment  on  the  answers  to  interrogatories  is  to  be 
determined  from  a  consideration  of  such  answers,  the  general 
verdict,  and  the  pleadings  tendering  the  issues  of  fact    p.  48. 

2.  Tbial. — General  Verdict. — Boope. — ^A  general  verdict  for  plain- 
tiff is  a  finding  that  every  material  averm^it  of  tlie  Gonq;)laint 
was  proved,    p.  49. 

3.  Trial.  —  Verdict.  —  Anstcera  to  Interrogatories.  —  Control,  — A 
general  verdict  is  not  overcome  by  answers  to  interrogatories 
unless  the  latter  are  in  such  conflict  with  the  former  as  to  be 
irreconcilable  upon  any  supposable  state  of  facts  provable  under 
the  issues,    p.  49. 

4.  Railroads. — Crossing  Accidents, — General  Verdict, -^Anstoers  to 
Interrogatories. — Where,  in  an  action  for  the  death  of  plaintiff's 
decedent  in  a  crossing  accident,  the  complaint  alleged  facts  show- 
ing that  decedent's  team  had  become  frightened  and  had  gotten 
beyond  his  control,  and  proceeded  on  the  theory  that  the  decedent 
was  without  fault  in  entering  upon  the  track  and  that  defendant's 
motorman  either  saw  the  peril  of  decedent  in  time  to  have  pre- 
vented the  collision  by  the  exercise  of  ordinary  care,  or  was 
guilty  of  originaj  negligence  in  failing  to  discover  and  see 
decedent's  peril,  when  by  the  exercise  of  reasonable  care  he  should 
have  done  so,  and  that  such  negligence  was  the  proximate  cause 
of  the  death,  answers  to  interrogatories  showing  that  decedent 
was  carried  onto  the  track  by  his  unruly  horses,  that  freight 
cars  on  an  adjacent  steam  road  prevented  the  motorman  from 
seeing  decedent  until  he  was  less  than  fifty  feet  away,  and  that 
such  motorman  thereupon  did  all  that  he  could  to  stop  the  car 
and  avoid  the  injury,  are  not  in  irreconcilable  conflict  with  a 
verdict  for  plaintiff,  since  they  do  not  contradict  the  flnding  of 
the  general  verdict  as  to  neglig^ice  in  failing  to  see  decedent's 
peril  in  time  to  have  prevented  the  injury,    p.  49. 

6.  Railboads. — Crossing  Accidents. — Unruly  Team. — Look  and 
Listen  Rule. — ^The  look  and  listen  rule  applicable  to  the  usual 
crossing  cases,  has  no  application  where  the  entry  upon  the  rail- 
road track  is  due  to  a  frightened  team  that  has  gotten  beyond 
the  driver's  control,  so  that  contributory  neglig^ce  of  a  decedent, 
Ti^o  was  taken  upon  the  track  by  an  unruly  team,  is  not  neces- 
sarily shown  by  answers  to  interrogatories  from  which  it  does  not 
appear  that  decedent  stopped  to  look  and  listen,    p.  54. 
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6.  Raiiboads. — Crossing  Accidents, — Perilous  Position, — Duty  of 
Railroad  Employe^ — Negligence, — Wliere  decedent  was  without 
fault  placed  In  a  perilous  position  upon  a  railroad  track,  the  fatal 
consequences  of  which  could  have  been  seen  and  prevented  by  the 
motorman  in  the  exercise  of  ordinary  care,  but  which  were  not 
seen  by  him  in  tlmei  no  amount  of  care  exercised  after  he  saw 
can  excuse  his  failure  to  see  the  peril  in  time  to  prevent  the 
injury  that  followed,    p.  54. 

7.  Railboads. — Crossing  Accidents. — Notice  of  Peril, — X  railroad 
company,  as  well  as  a  person  crossing  its  tracks,  are  each  charged 
not  only  with  actual  knowledge,  but  with  such  knowledge  as  may 
be  acquired  by  the  exercise  of  ordinary  care.    p.  55. 

From  Hancock  Circuit  Court;  Robert  L.  Mas&n,  Judge. 

Action  by  George  Hack,  administrator  of  the  estate  of 
Henry  G.  Reasoner,  deceased,  against  Charles  L.  Henry,  re- 
ceiver of  the  Indianapolis  and  Cincinnati  Traction  Com- 
pany. 

From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

Cook  dk  Cook  and  Claude  Cambem,  for  appellant. 
Jackson  <&  Sample  and  Edward  C,  Eikman,  for  appellee. 

HoTTEL,  J. — ^Appellee  obtained  judgment  in  the  court  be- 
low for  $3000  damages  for  the  death  of  Henry  G.  Reasoner, 
caused  by  a  collision  at  a  highway  crossing  over  appellant's 
interurban  tracks,  from  which  judgment  this  appeal  is  pros- 
ecuted. A  motion  was  made  by  appellant  in  the  court  below 
for  judgment  on  the  answers  of  the  jury  to  interrogatories 
notwithstanding  the  general  verdict,  which  was  overruled 
and  exceptions  properly  saved.  The  ruling  on  this  motion 
is  properly  assigned  as  error  and  presents  the  only  question 

relied  on  for  reversal.  This  question  is  presented  by 
1.    and  determined  from  a  consideration  of  such  answers 

to  interrogatories,  the  general  verdict  and  the  plead- 
ings tendering  the  issues  of  fact,  which,  in  this  caae,  is  a 
complaint  in  one  paragraph  and  a  general  denial  thereto. 
Indiama  R,  Co,  v.  Maurer  (1903),  160  Ind.  25,  25  N.  E. 
156;  Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind.  297, 
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300,  53  N.  E.  235;  Southern  R.  Co.  v.  Uiz  (1913),  52  Ind. 
App.  270,  98  N.  B.  375;  IndianapoUs  Soidkern  R.  Co.  v. 
Emmerson  (1913),  52  Ind.  App.  403,  98  N.  E.  895. 

Inasmuch  as  the  only  answer  is  a  general  denial  the  only 

pleading  to  be  considered  is  the  complaint,  and  appellee  has 

in  his  favor  the  general  verdict  which  is  a  finding 

2.  that  every  material  averment  of  such  complaint  was 
proven.  The  presumption  indulged  in  favor  of  this 
general   verdict,   so   frequently   announced   by  the 

3.  Supreme  Court  and  this  court,  will  not  permit  its 
overthrow  by  such  answers  to  interrogatories  unless 

there  exists  a  conflict  between  the  two,  irreconcilable  upon 
any  supposable  state  of  facts  provable  under  the  issues. 
Ohio,  etc.,  R.  Co.  v.  Trowbridge  (1890),  126  Ind.  391,  398, 
26  N.  E.  64;  Shoner  v.  Pennsylvania  Co,  (1892),  130  Ind. 
170,  181,  28  N.  E.  616,  29  N.  E.  775 ;  ConsoUdated  Stone 
Co.  V.  Summit,  supra,  304;  Southern  R.  Co.  v.  Utz,  supra, 
378.  It  is  contended  by  appellant  that  such  conflict  exists 
in  two  essential  respects,  one  affecting  the  question  of  appel- 
lant's negligence  and  the  other  affecting  the  question  of  the 
contributory  negligence  of  appellee's  decedent. 

The  averments  of  the  complaint  important  in  determining 

whether  such  conflict  exists  are  in  substance  as  follows: 

that  at  the  crossing  in  question  it  was  necessary  for 

4.  a  traveler  on  said  highway  going  north  before  cross- 
ing appellant's  track  to  pass  over  the  tracks  of  the 

Cincinnati,  Hamilton  and  Dayton  Railway  Company  and  its 
switch,  both  lying  on  the  south  of  appellant's  track;  that  on 
said  day  about  the  hour  of  11  a.  m.,  appellee's  intestate, 
was  driving  a  wagon  drawn  by  two  horses,  and  when  about 
to  cross  appellant's  track  at  said  crossing,  stopped  to  permit 
a  car  on  appellant's  track  going  east  to  pass  him,  and  also 
waited  for  an  east-bound  train  on  the  track  of  the  Cincinnati, 
Hamilton  and  Dayton  Railway  to  pass;  that  immediately 
after  said  train  of  cars  going  east  passed,  intestate's  horses. 
Vol.  53—4 


50  APPELLATE  COURT  OF  INDIANA, 

Henry  v.  Hack — 53  Ind.  App.  47. 

which  he  had  driven  in  a  prudent  manner,  became  frightened 
and  unmanageable  and  started  across  the  tracks  of  appellant 
and  while  they  were  so  unmanageable,  ran  intestate's  wagon 
ui>on  said  track;  that  at  that  time  appellant  was  running 
a  car  in  a  westerly  direction  on  said  track  at  a  high  and 
dangerous  rate  of  speed,  fifteen  miles  per  hour,  approaching 
said  crossing ;  that  intestate  and  his  horses  and  wagon  were 
in  plain  view  of  the  agents  of  appellant  in  charge  of  said 
car  for  a  distance  of  over  200  feet,  when  intestate  was  about 
to  approach  the  track  of  the  appellant,  and  appellant's  serv- 
ants saw,  or,  in  the  exercise  of  reasonable  care,  could  have 
seen  decedent  and  his  horses  and  wagon  and  could  have  seen 
that  intestate's  horses  were  frightened  and  unmanageable 
and  about  to  enter  upon  the  track  of  appellant,  or  that  they 
were  upon  the  track,  or  so  close  thereto,  that  the  car  could 
not  pass  without  striking  them,  and  that  intestate  could  not 
extricate  himself  from  said  dangerous  position,  nor  from  his 
M'Sgon,  and  that  he  could  not  remove  his  horses  from  said 
track  in  time  to  avoid  a  collision;  that  appellant's  motorman 
and  servants  in  charge  of  said  car  saw  or  could  have  seen, 
in  the  exercise  of  ordinary  care,  intestate's  peril  in  time  to 
have  avoided  a  collision,  and  stopped  the  car  which  they 
negligently  and  carelessly  failed  to  do;  that  said  car  was 
equipped  with  air  brakes  and  all  modem  appliances;  that 
said  servant  of  appellant  did  not  have  said  car  under  control, 
but  carelessly  and  negligently  ran  it  without  having  it  under 
control;  ''that  in  failing  to  see  or  take  due  notice  of  what 
they  could  have  seen  in  the  exercise  of  ordinary  care,  or 
seeing  the  dangerous  condition  and  peril  of  said  intestate, 
and  failing  to  get  said  car  under  control,  and  failing  to  check 
or  stop  the  same,  said  appellant  carelessly,  negligently  and 
recklessly  and  in  total  disregard  of  intestate's  peril,  by  its 
agents  and  servants  aforesaid,  ran  its  said  car  at  a  high  and 
dangerous  rate  of  speed  against  and  upon  this  intestate  and 
his  horses  and  wagon ;  that  at  this  time  intestate  was  unable 
to  get  his  horses  and  wagon  from  the  track  so  as  to  avoid 
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a  colligion  with  said  car  which  the  motorman  well  knew,  or 
eould  have  known  in  the  exercise  of  reasonable  or  ordinary 
care;  that  said  car  struck  said  intestate  with  great  force  and 
violence  and  caused  his  death  immediately,  all  of  which  was 
due  to  the  carelessness  and  negligence  of  said  appellant  and 
without  any  fault  on  the  part  of  this  intestate.'' 

The  interrogatories  answered  by  the  jury  set  out  in  narra^ 
tiye  form  are  in  substance  as  follows:    Appellee's  intestate, 
Henry  O.  Reasoner,  was  killed  by  a  car  on  appellant's  trac- 
tion line  about  11  o  'clock,  August  8, 1908,  at  a  highway  cross- 
ing about  one-third  mile  west  of  New  Palestine,  Indiana. 
Appellant's  traction  line  at  said  crossing  parallels  the  Cin- 
cinnati, Hamilton  and  Dayton  Railway  Company's  track 
and  runs  forty-nine  feet  and  six  inches  north  of  the  side 
track.    At  said  point  appellant's  traction  line  and  said  rail- 
road tracks  all  run  about  east  and  west  and  the  highway  on 
which  appellee's  decedent,  was  killed,  while  traveling  north 
thereon,  at  said  point  runs  north  and  south.    The  decedent 
had  lived  about  one-fourth  mile  north  of  said  crossing  for 
about  seven  years,  had  crossed  it  frequently,  was  acquainted 
with  it  and  knew  the  location  of  said  railroad  tracks  and 
traction  line  at  said  point.    There  was  a  large  number  of 
freight  cars  standing  on  said  side  track  on  each  side  of  said 
highway  extending  from  said  highway  east  to  a  point  about 
opposite  the  passenger  station  of  said  railroad.    Decedent 
was  driving  two  horses  hitched  to  a  wagon  on  which  there 
was  a  hay-frame.    Decedent  had  owned  and  ijsed  these 
horses  for  about  seven  years  and  had  frequently  driven  them 
over  said  crossing  and  between  said  freight  cars.    At  the 
time  he  was  killed  decedent  was  about  thirty-two  years  of 
age,  had  good  sight  and  hearing,  and  was  then  familiar  with 
the  location  of  said  freight  cars  and  acquainted  with  the 
nmning  of  cars  on  appellant's  traction  line  at  said  crossing. 
He  was  kiUed  by  a  west-bound  car  which  had  stopped  at 
New  Palestine  .to  take  on  and  discharge  passengers,  and  said 
car  approached  said  crossing  on  schedule  time  running  about 
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25  miles  an  hour.  The  motorman  in  charge  of  said  car  blew 
the  whistle  for  said  crossing.  The  car  weighed  about  50 
tons  and  was  equipped  with  air  and  hand  brakes  which  were 
in  good  order.  The  line  of  freight  cars  prevented  the  motor- 
man  from  seeing  decedent  or  his  wagon  and  team  until  they 
had  crossed  said  railroad  track  and  had  passed  from  between 
said  freight  cars.  The  team  was  less  than  50  feet  from  the 
traction  line  when  the  motorman  first  saw  it,  and  at  that 
time  one  of  the  horses  was  going  in  a  fast  trot  and  the  other 
in  a  gallop  towards  said  crossing,  and  the  motorman  then 
immediately  applied  the  brakes,  reversed  his  car  and  did  all 
in  his  power  to  stop  it,  and  brought  it  to  a  stop  about  100 
feet  west  of  the  crossing.  The  motorman  attempted  to  stop 
his  car  immediately  upon  observing  the  peril  of  decedent. 
The  decedent  was  looking  toward  the  west  from  the  time  he 
drove  past  the  box  cars  on  said  side  track  up  to  just  before 
the  time  that  his  horses  reached  appellant's  tracks. 

We  have  set  out  in  narrative  form  the  substance  of  all 
affirmative  answers  to  the  interrogatories.  The  negative  an- 
swers find  in  substance  that  the  decedent  did  not  drive  his 
horses  across  the  railroad  side  track  in  a  trot  and  that  the 
evidence  ^*was  insufficient^'  for  the  jury  to  say  that  the  trac- 
tion car  was  about  150  feet  east  of  the  crossing  when  the 
motorman  first  saw  the  team  of  decedent  on  the  highway  or 
what  distance  the  car  was  away  from  the  crossing  when  the 
motorman  first  saw  the  team,  but  that  he  could  have  seen  the 
team  when  he  was  200  feet  away. 

Appellant  insists  that  ^'this  case,  under  the  averments  of 
the  complaint,  naturally  divides  itself  into  two  propositions, 
the  first  of  which  is  that  the  motorman  in  charge  of  appel- 
lant's car  saw  the  intestate's  peril  in  time  to  stop  the  car  and 
avoid  the  collision,  but  negligently  and  carelessly  failed  to 
do  so.  The  other  is  that  the  decedent  was  himself  without 
fault. "  It  is  then  argued  that  the  answers  to  interrogatories 
expressly  find  that  the  motorman  immediately  upon  seeing 
the  team  and  discovering  the  peril  of  the  decedent  did  all 
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in  his  power  to  stop  the  car  and  prevent  the  injury  to  de- 
cedent, and  that  it  must  therefore  follow  that  the  general 
verdict  cannot  stand.  Appellant  makes  its  mistake  in  assum- 
ing that  the  only  negligence  charged  against  it  is  that  its 
motorman  saw  the  intestate's  peril  in  time  to  have  stopped 
the  car  and  avoided  the  collision  and  that  after  seeing  the 
peril  of  the  decedent  it  negligently  failed  to  do  all  it  could 
to  prevent  the  collision.  This  is  not  the  only  negligence  in- 
volved in  the  charge.  The  complaint  contains  the  additional 
ehai^  that  appellant's  servants  hy  the  exercise  of  ordinary 
care  could  have  seen,  but  negligently  failed  to  see,  appellee's 
peril  in  time  to  have  prevented  his  injury.  There  is  nothing 
in  the  answers  to  the  interrogatories  necessarily  in  conflict 
with  such  theory.  While  it  may  be  true  that  these  answers 
show  that  the  motorman  did  all  that  he  could  do,  to  prevent 
the  collision  after  he  discovered  the  peril  of  the  decedent  there 
is  no  finding  by  the  jury  that  necessitates  the  conclusion 
that  the  motorman,  if  he  had  had  his  car  under  proper  con- 
trol, hy  the  exercise  of  proper  care,  might  not  have  seen  the 
peril  of  the  decedent  in  time  to  have  prevented  the  collision 
and  the  death  that  resulted.  So  far  as  is  shown  by  the  an- 
swers of  the  jury  to  the  interrogatories,  appellant's  motor- 
man  may  not  have  seen  the  decedent  or  his  team  until  both 
the  team  and  appellant's  car  were  practically  on  the  cross- 
ing, or  so  near  thereto,  that  any  effort  then  made  to  stop  the 
car  could  not  have  prevented  the  collision.  But  the  fact 
remains,  as  found  by  the  jury,  that  such  motorman  could 
have  seen  such  team  when  it  was  about  50  feet  away  from 
the  crossing  and  when  his  car  was  200  feet  away.  The  jury 
evidently  believed,  as  evidenced  by  its  general  verdict, 
that  if  the  motorman  had  then  seen  and  acted,  that  the  colli- 
sion would  have  been  prevented.  In  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  decedent  in  going  upon 
the  track,  the  finding  that  the  motorman  did  all  in  his  power 
after  he  actually  saw  the  peril  of  decedent  is  not  sufficient 
in  view  of  the  theory  of  the  complaint  above  indicated.    The 
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complaint  does  not  proceed  upon  the  last  clear  chance  theoiy, 
but  proceeds  upon  the  theory  that  the  decedent  was  without 
fault  in  entering  upon  the  track  and  that  appellant  either 
saw  the  peril  of  the  decedent  in  time  to  have  preyented  the 
collision  by  the  exercise  of  ordinary  care,  or  was  guilty  of 
original  negligence  in  its  failure  to  discover  and  see  dece- 
dent's  peril,  when  by  the  exercise  of  reasonable  care  it  should 
have  done  so,  and  that  such  negligence  was  the  proximate 
cause  of  the  death  of  appellee's  intestate. 

It  is  next  insisted  that  the  answers  to  interrogatories  show 
that  appellee's  intestate  was  guilty  of  negligence  contribut- 
ing to  his  injury.    Under  the  averments  of  the  com- 

5.  plaint,  appellee  may  have  proven  that  the  horses  of 
the  decedent,  before,  and  at  the  time,  they  entered 

upon  appellant's  track,  were  frightened  and  unmanageable, 
and  not  within  the  control  of  the  decedent,  and  that  their 
entry  upon  the  appellant's  track  was  not  due  to  any  lack 
of  effort  or  want  of  care  on  the  part  of  the  decedent  in  trying 
to  prevent  such  entry.  The  general  verdict  is  a  finding  that 
such  facts  were  proven,  and  we  find  nothing  in  the  answers 
to  interrogatories  necessarily  inconsistent  with  this  finding. 
The  '4ook  and  listen  rule"  applicable  to  the  usual  crossing 
cases  has  no  application  where  the  entry  upon  the  track  is 
due  to  circumstances  and  conditions  such  as  those  above  in- 
dicated. 

The  averments  of  the  complaint  in  this  case  and  the  find- 
ings of  fact  distinguish  it  from  the  cases  of  Wabash  R.  Co. 
V.  Kdster  (1904),  163  Ind.  609,  67  N.  E.  521 ;  Kessler 

6.  V.  Citizens'  St  R.  Co.  (1898),  20  Ind.  App.  427,  50 
N.  E.  891 ;  and  Cleveland,  etc,  R.  Ca.  v.  Moore  (1909), 

45  Ind.  App.  58,  90  N.  E.  93,  relied  on  by  appellant.  In 
fact  the  reasoning  of  the  court  in  those  cases  supports  our 
conclusions  in  this  case.  In  Wahash  R.  Co.  v.  Keister,  supra, 
the  court  said  at  page  615 :  ''But  if  the  deceased  was  placed 
in  a  perilous  position,  he  was  so  placed  by  his  own  negli- 
gence ;  and  even  if,  after  discovering  his  perilous  situation. 
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he  exercised  ordinary  care  under  that  set  of  circumstances, 
as  his  own  negligence  brought  him  into  such  a  situation,  no 
amount  of  care  thereafter  used,  if  his  own  negligence  resulted 
in  the  injury,  would  entitle  appellee  to  recover  in  this  ac- 
tion." Applying  the  same  rule  and  reasoning  to  the  person 
charged  with  negligently  inflicting  the  injury,  viz.,  to  the 
appellant  in  this  case,  it  necessarily  follows  that  if  appellee's 
decedent,  without  his  fault,  was  in  a  place  of  peril,  the  fatal 
consequences  of  which  the  motorman,  on  appellant's  car,  by 
the  exercise  of  ordinary  care,  could  have  seen  and  prevented, 
but  which  he  was  later  unable  to  prevent  because  of  his  negli- 
gence in  failing  to  observe  and  see  in  time,  no  amount  of 
care  exercised  after  he  saw  would  excuse  his  lack  of  care 
in  failing  to  see  the  peril  in  time  to  prevent  the  injury  that 
followed.  Leavitt  v.  Terre  Haute,  etc.,  B.  Co,  (1892),  5  Ind. 
App.  513,  31  N.  E.  860,  32  N.  E.  866 ;  Hilz  v.  Missouri,  etc., 
R.  Co.  (1890),  101  Mo.  36,  54,  13  S.  W.  946.  "The  law  re- 
quires of  every  person  that  he  shall  exercise  due  care  to 
avoid  injury  to  others  and  to  protect  himself,  and  the  vigi- 
lance required  is  always  commensurate  with  the  danger  to 
be  apprehended.  The  rule  rests  equally  on  those  who  are 
liable  to  inflict  injury  and  those  who  are  liable  to  suffer. 
Appellee's  intestate  was  required  to  exercise  the  same  vigi- 
lance to  protect  himself  from  injury  that  the  appellant's 
servants  were  to  avoid  injuring  him,  and  a  failure  to  exercise 
such  vigilance  upon  the  part  of  either  one  would  constitute 
negligence."  Lake  Shore,  etc.,  R.  Co.  v.  Brown  (1908),  41 
Ind.  App.  435,  437,  84  N.  E.  25. 

It  is  also  well  settled  that  as  a  general  rule  in  cases  of 
this  character  both  the  plaintiff  and  defendant  are  each  re- 
spectively charged  not  only  with  actual  knowledge 
7.    but  also  with  such  knowledge  as  he  may  acquire  by 
the  exercise  of  ordinary  care.     The  general  verdict 
of  the  jury  is  a  finding  that  appellant  was  guilty  of  the 
negligence  charged  in  the  complaint  and  that  appellee's  de- 
cedent was  without  fault  contributing  thereto  and  we  can- 
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not  say  that  on  these  questions  of  fact  there  is  irreconcilable 
conflict  between  such  verdict  and  the  answers  of  the  jury  to 
the  interrogatories. 
Judgment  afBirmed. 

Note.— Reported  in  100  N.  B.  116.  See,  also,  under  (1)  38  Cyc. 
1927;  (2)  38  Cyc.  1800;  (3)  38  Cyc.  1929;  (4)  33  Cyc  1142;  38 
Cyc.  1927;  (5)  33  Cyc.  1014;  (6)  33  Cyc.  961;  (7)  33  Cyc  922. 
As  to  a  railroad  company*9  duty  to  one  near  to  track  and  in  laeril 
from  moving  train,  see  20  Am.  St  114 ;  82  Aul  St  158.  As  to  the 
care  a  railroad  company  must  exercise  at  highway  crossings,  see  26 
Am.  Rep.  207.  On  the  Quertion  of  fright  of  team  as  excuse  for 
omission  to  look  and  listen  at  railroad  crossing,  see  21  L.  R.  A.  (N. 
8.)  415.  For  a  discussion  of  a  frightened  or  unmanageahle  team  as 
an  excuse  for  contributory  negligence  at  a  railroad  crossing  see  16 
Ann.  Caa  954. 


Larch  et  al.  v.  Holz. 

[No.  7,827.     Filed  March  14,  1913.] 

1.  I^UDuucNT  OoNVE^'ANCEs.— Acftow  hy  Administrator  to  Set 
Aside  Conveyance  of  Decedent, — Complaint, — Necessary  AUega- 
tk>ns, — ^In  an  action  by  an  administrator,  on  behalf  of  the  credit- 
ors of  the  estate,  to  set  aside  the  fraudulent  conveyance  of  the 
decedent,  it  is  necessary  to  aver  that  at  the  time  of  the  convey- 
ance the  decedent  was  insolvent  and  did  not  have  enough  prop- 
erty subject  to  execution  to  pay  his  thai  existing  debts,  and  that 
he  had  no  property  subject  to  execution  when  the  suit  was 
brought    p.  59. 

2.  FaiiUDULENT  CoNVETANCES. — Complaint. — Suffloiency. — Supple- 
mental Complaint — ^A  supplemental  complaint  relates  back  to  the 
filing  of  the  original  c<Mnplaint,  so  that  where  the  original  com- 
plaint In  an  action  to  set  aside  a  fraudulent  conveyance  alleged 
that  the  defendant  had  no  other  property  at  the  time  of  such 
conveyance,  or  at  the  time  of  the  commencement  of  the  action  out 
of  which  plaintifTs  debt  could  be  made,  a  supplemental  complaint 
filed  after  tlie  defendant's  death,  and  on  the  substitution  of  his 
administrator  as  a  defendant,  was  not  objectionable  on  the  ground 
that  it  failed  to  aver  what  property  the  decedent  owned  at  tiie 
time  of  his  death,  or  that  his  administrator  did  not  have  on  hand 
sufficient  assets  to  pay  decedent's  debts,    p.  59. 

8.  B^uDULEWT  CoirvETAircES. — Sufflciency  of  Evidence. — Fraud. — 
In  an  action  to  set  aside  as  fraudulent  a  mortgage  executed  by 
the  d^tor  to  his  mother  on  his  interest  tn  real  estate  left  by  his 
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father,  where  It  afflrmatively  appears  from  the  evidence  that  the 
mortgage  was  executed  to  secure  a  hona  fide  indebtedness  due  to 
his  mother,  that  the  mortgage  was  agreed  upon  before  it  was 
known  by  either  of  them  that  the  plaintiff  had  not  filed  his  note 
as  a  claim  against  the  estate  of  the  debtor's  father,  who  had  been 
surety  for  the  dehtor  on  the  note  held  by  plaintiff,  that  at  the 
time  of  executing  the  mortgage  neither  the  debtor  nor  his  mother 
knew  that  it  would  in  any  way  affect  the  collection  of  plaintiffs 
note,  and  that  the  mortgage  was  taken  by  the  mother  for  the 
purpose  of  prerentlng  litigation  and  to  make  herself  safe,  there 
is  no  fraud  shown  to  support  a  Judgment  for  plaintiff,  pp.60, 
63,67. 

4.  Appeal.  —  Review,  —  Evidence. — Judgment,  —  A  Judgment  for 
plaintiff  will  not  be  disturbed  on  the  evidence,  If  there  is  any 
evidence  tending  to  support  each  material  averment  of  the  com- 
plaint   p.  63. 

5.  Fbaudulent  Convktances. — Extentt  of  Invalidity, — A  convey- 
ance, made  for  the  fraudulent  purpose  of  cheating,  hindering  and 
delaying  the  creditors  of  the  grantor,  is  vx>id  in  its  entirety,   p.  65. 

6.  Fraudulent  Conveyances. — Fraud, — Burden  of  Proof. — Fraud 
is  never  presumed,  but  the  burden  of  proving  it  is  upon  him  who 
alleges  it,  so  that  the  burden  is  upon  one  who  claims  that  a  con- 
veyance was  in  fraud  of  creditors  to  show  that  fact    p.  66. 

7.  Fraudulent  Convetances. — Preferences, — ^The  fact  that  the 
giving  and  acceptance  of  a  mortgage  or  other  security,  given  to 
secure  an  honest  debt  and  in  good  faith  accepted  for  that  purpose, 
operates  to  defeat  the  claims  of  other  creditors,  affords  no 
grounds  for  complaint  on  the  part  of  the  latter,    p.  65. 

8.  Fraudulent  Conveyances. — Preferences. — ^An  insolvent  debtor 
may  lawfully  prefer  one  or  more  of  his  creditors  by  payment, 
mortgage,  pledge  or  deed,  to  the  exclusion  of  the  others,  and  the 
validity  of  such  preference  is  not  affected  by  the  fact  that  the 
preferred  creditor  is  a  near  relative  of  the  debtor,    p.  66. 

9.  Fraudulent  Conveyances. — Preferences. — Right  of  Creditor  to 
Procure  Preference. — ^In  the  absence  of  statutory  prohibition,  it 
Ir  neither  a  legal  nor  moral  wrong  for  a  creditor,  even  with 
knowledge  that  other  creditors  will  be  deprived  of  obtaining  pay- 
ment of  or  security  for  their  claims,  to  obtain  pajonent  of  or 
security  for  his  honest  claim,  and  he  is  not  bound  to  abate  any 
degree  of  vigilance  in  doing  so,  in  order  to  give  some  other  credit- 
or an  equal  chance,    p.  66. 

10.  Fraudui£NT  Conveyances. —  Fraud, —  Evidence. —  Knowledge 
on  the  part  of  a  creditor  of  the  existence  of  other  debts  at  the 
time  of  accepting  a  mortgage  to  secure  his  claim,  and  that  such 
other  creditors  had  tak^i  no  steps  to  collect  or  secure  their 
daims,  and  that  the  acceptance  of  such  mortgage  would  render 
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the  other  debts  impoflslble  of  collection,  would  not  he  evidence  of 
fraud,  If  the  debt  for  which  the  mortga^  was  i^lven  was  bona  fide. 
p.  67. 
11.  FRAtTDULENT  OoNYEYANCEs. — Evidence. — Sufficiency, — ^Eridence 
is  insnflSclent  to  sustain  the  setting  aside  of  a  mortgage  on  the 
ground  that  It  Is  a  fraud  against  creditors,  where  it  Is  not  eOiown 
that  the  mortgagor  had  no  other  property  subject  to  execution. 

p.  6a 

From  Warren  Circuit  Court ;  J.  T.  Sawnderson,  Judge. 

Action  by  John  Holz  against  Elizabeth  Larch  and  an- 
other. From  a  judgment  for  plaintiff,  the  defendants  ap- 
peal.   Reversed. 

Edwin  F.  McCdbe,  for  appellanta 
William  B.  Durhorow,  for  appellee. 

HoTTEL,  J. — ^This  is  an  action  by  appellee  against  appel- 
lants to  set  aside  as  fraudulent  a  mortgage  executed  by 
Walter  H.  Larch  to  appellant,  Elizabeth  Larch,  who  is  the 
mother  of  Walter.  Appellee  filed  with  his  complaint  an 
affidavit  and  bond  on  which  an  order  for  writ  of  attachment 
was  asked  and  obtained.  During  the  pendency  of  the  suit, 
Walter  H.  Larch  died  and  Wilson  Goodrich  was  appointed 
administrator  of  his  estate  and  substituted  as  a  defendant, 
whereupon  a  supplemental  complaint  was  filed.  A  demurrer 
to  the  complaint  was  overruled  and  the  cause  put  at  issue 
by  an  answer  in  general  denial.  A  trial  of  the  cause  by  the 
court  resulted  in  a  finding  and  judgment  for  appellee  setting 
aside  the  mortgage  and  for  appellants  on  the  attachment 
proceeding.  A  motion  for  new  trial  made  by  appellants  was 
overruled  and  an  appeal  prayed.  The  errors  assigned  in 
this  court  and  relied  on  for  reversal  call  in  question  the 
sufficiency  of  the  complaint  to  withstand  a  demurrer  and  the 
ruling  on  the  motion  for  a  new  trial. 

The  complaint  contains  the  usual  averments  of  a  complaint 
of  its  character  and  the  only  objection  urged  against  it  is, 
that  the  supplemental  complaint  fails  to  aver  what  property 
Walter  H.  Larch  owned  at  his  death  or  that  the  administra- 
tor did  not  have  in  his  hands  assets  sufficient  to  pay  the 
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debts  of  said  Walter.  In  support  of  this  contention  appel- 
lants rely  on  the  cases  of  Coz  v.  Hunter  (1881) »  79  In<L 
590,  596;  and  JwrreU  v.  Brubaker  (1898),  150  Ind.  260.  270, 
49  N.  E.  1050.  The  case  at  bar  is  easily  distinguished  from 
those  cases.  In  those  cases  the  administrator  himself  sought 
to  set  aside  as  fraudulent,  conveyances  made  by  his  deceased 
grantor  in  his  lifetime  and  subject  the  real  estate  so  conveyed 
to  sale  for  the  payment  of  the  debts  of  such  grantor.  In 
saeh  a  case  it  was  necessary,  under  the  well-established  rules 
of  law,  that  the  administrator  before  he  could  set  aside  such 
conveyances,  should  allege  and  prove  that  the  decedent  had 
no  other  property  or  assets  out  of  which  his  debts  might  be 
paid  in  order  to  show  the  necessity  of  resorting  to  such  real 
estate  for  such  purpose.  §§2848-2850  Bums  1908,  §§2332- 
2334  R.  S.  1881.    Independent  of  the  foregoing  sec- 

1.  tions  of  statute,  the  action  in  each  of  the  cases  relied 
on  by  appellant,  being  by  the  administrator  for  and 

on  behalf  of  the  creditors  of  the  fraudulent  grantor,  it  would 
be  necessary  for  such  administrator  to  aver  such  facts  as 
the  creditors  would  themselves  be  required  to  aver,  and  this 
would  require  him  to  aver  and  prove  that  when  the  convey- 
ance alleged  to  be  fraudulent  was  made  'Hhe  debtor  was 
insolvent  and  did  not  have  enough  property  subject  to  exe- 
cution to  pay  his  then  existing  debts,  and  that  he  had  no 
property  subject  to  execution  when  the  suit  was  brought." 
Cox  V.  Hunter,  supra,  595, 596 ;  Cannon  v.  Castleman  (1905), 
164  Ind.  343,  348,  73  N.  E.  689,  and  authorities  cited. 

2.  The  supplemental  complaint  in  this  case,  relates  back 
to  the  filing  of  the  original  complaint  and  averments 

in  such  supplemental  and  original  complaint  to  the  effect 
that  Walter  Larch  had  no  other  property  at  the  time  of  such 
conveyance,  or,  at  the  time  of  the  commencement  of  the  ac- 
tion, out  of  which  the  debt  could  be  made,  fully  complied 
with  the  demands  of  the  law  indicated  by  the  foregoing  deci- 
sioDs.  The  complaint  was  sufficient  as  against  the  objec- 
tion urged* 
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In  the  discussion  of  the  alleged  error  of  the  court  in 
3.  overruling  appellants'  motion  for  a  new  trial  it  is 
very  earnestly  insisted  that  the  decisi(m  of  the  court 
is  not  sustained  by  sufiScient  evidence.  The  facts  disclosed 
by  the  evidence  about  which  there  seems  to  be  no  dispute 
are  in  substance  as  follows :  On  February  23,  1906,  Walter 
Larch  borrowed  of  appellee  $2,000  for  which  he  gave  his 
note  with  his  father,  Aaron  Larch,  as  surety.  Aaron  Larch 
died  testate, October  3,1906,(We  quote  from  appellee's  brief.) 
*'and  left  all  of  his  property  real  and  personal  to  his  wife, 
Elizabeth  Larch,  the  appellant,  during  her  life,  with  poWer 
of  disposing  of  the  personalty  but  the  remainder  in  fee  of 
personalty  and  real  estate,  in  certain  specified  parts,  to  his 
four  children,  Walter  being  one  of  them.  To  Walter  was 
left  forty-five  acres  in  Warren  County  and  a  house  and  lot 
in  Ambia,  Benton  County,  subject  to  his  mother's  life  estate, 
also  a  certain  legacy  in  money  if  so  much  was  on  hand  at  the 
death  of  the  widow,  Elizabeth.  Walter  Larch  and  his 
mother,  Elizabeth  Larch,  were  appointed  executor  and  ex- 
ecutrix. While  the  estate  was  pending  in  court,  Walter  Larch 
paid  Holz  the  interest  as  it  accrued  on  the  note  •  •  •. 
The  final  account  in  the  Aaron  Larch  estate  was  made  and 
sworn  to,  January  5,  1909,  and  on  the  same  day  •  •  • 
Walter  Larch  executed  to  his  mother  a  mortgage  on  all  the 
real  estate  devised  him  in  his  father's  will,  excepting  some  six 
acres  which  was  omitted  from  the  mortgage  by  the  mistake 
of  the  scrivener,  to  secure  a  note  purporting  to  have  been  ex- 
ecuted by  Walter  to  his  mother,  December  2, 1908,  for  $3600 
which  was  afterwards  reduced  to  $3440.  Walter  Larch 
had  bought  and  moved  on  a  farm  in  Michigan  some  thirteen 
months  prior  and  was  living  there  with  his  wife  when  this 
action  was  brought  •  •  • .  Walter  owed  his  father  at 
the  time  of  the  father's  death,  a  note  for  $180.  After  Walter 
was  appointed  executor  he,  as  executor,  drew  from  the  bank 
at  Ambia,  $1,100  of  the  estate  fund  •  •  •  and  gave  his 
mother  his  personal  note  for  the  money.   Walter  owed  John 
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Gay  a  $2,000  note  on  which  his  brother,  Perry,  and  another 
were  security.  At  the  solicitation  and  persuasion  of  Perry, 
his  mother,  Elizabeth,  paid  off  this  $2,000  Gay  note.  *  •  • 
About  a  month  afterwards,  Mrs.  Larch  went  to  Michigan  and 
brought  Walter  back  with  her  to  Indiana,  that  there  had 
been  difficulty  in  getting  Walter  to  come  back  to  make  set- 
tlement. At  Mr.  Sutton's  office  in  Williamsport  on  Jan- 
uary  5,  1909,  •  •  •  Walter  executed  to  his  mother  the 
mortgage  purporting  to  cover  all  the  real  estate  devised  him 
in  his  father's  will  to  secure  this  note  that  was  dated  Decem- 
ber 2,  1908."  It  is  insisted  by  appellee  that  these  facts  in 
effect  show,  that  Walter  stripped  himself  of  all  his  property, 
and  with  the  knowledge  of  his  mother  prevented  Holz  from 
realizing  on  his  note;  that  Eli^beth  Larch  by  interfering 
in  the  payment  of  the  Gay  note  in  the  manner  stated,  instead 
of  leaving  Gay  and  Holz  an  equal  opportunity  to  make  their 
respective  debts  off  of  Walter,  practiced  a  fraud  on  appellee 
which  was  knowingly  contributed  to  and  participated  in  by 
Walter, 

In  addition  to  the  facts  before  quoted  from  appellee's 
brief,  the  undisputed  evidence  discloses  further  facts  as  fol- 
lows :  the  will  of  Aaron  Larch,  deceased,  was  probated  De- 
cember 17, 1906,  and  said  Walter  and  Elizabeth  qualified  as 
executor  and  executrix  and  on  the  next  day,  to  wit :  December 
18,  filed  an  inventory  showing  personal  property  appraised 
at  $2,399.20.  There  was  cash  in  the  bank  and  notes  be- 
longing to  said  estate  aggregating  several  thousand  dollars, 
which  for  some  reason  were  not  placed  on  the  inventory. 
The  deceased,  Aaron  Larch,  left  ample  property,  both  real 
and  personal  to  pay  all  his  debts,  including  said  note  on 
which  appellee  was  surety  for  said  Walter.  The  final  report 
made  and  sworn  to  by  Elizabeth  Larch  and  her  son  Walter 
on  January  5,  was  filed  with  the  clerk  of  the  court  January 
6, 1909,  and  was  set  for  hearing  on  February  8,  1909.  No- 
tice of  such  hearing  was  issued  on  January  6,  1909.  Ap- 
pellee neglected  to  file  his  said  note  as  a  claim  against  said 
estate. 
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Appellee  is  forced  to  rely  chiefly,  if  not  exclusively,  on 
the  evidence  of  Elizabeth  Larch  to  show  that  the  mortgagee 
in  question  was  given  to  her  by  her  son  for  the  fraudulent 
purpose  of  cheating,  hindering  and  delaying  him  in  the  col- 
lection of  his  debt.  Mrs.  Larch  expressly  and  x>ositively 
denied  any  such  intent,  and  testified  that,  at  the  time  sh^ 
paid  the  Gray  note  and  had  her  settlement  with  her  son  Wal- 
ter in  which  he  gave  her  the  $3,600  note  and  agreed  to  secure 
the  same  by  the  mortgage  on  his  real  estate,  she  then  did 
not  know  that  appellee  had  not  filed  his  note  against  the 
estate  of  her  husband,  and  that  all  she  was  trying  to  do  was 
to  get  Walter  to  settle  up,  prevent  litigation  and  make  her 
safe.  She  further  testified,  in  effect,  that  she  did  not  learn 
that  appellee  had  not  filed  his  claim  until  January  5,  1909, 
when  she  was  told  by  her  attorney  who  prepared  her  said 
final  report,  settling  her  husband's  estate;  that  at  the  time 
she  took  her  mortgage  from  Walter  he  still  owned  his  farm 
in  Michigan  and  she  thought  he  could  and  would  pay  ap- 
pellee's note.  Some  apparent  contradictions  appear  in  this 
old  lady's  evidence,  on  the  subject  of  dates  and  persons  pres- 
ent on  the  different  occasions  mentioned  in  her  testimony, 
but  a  careful  examination  of  the  evidence  convinces  us  that 
such  apparent  contradiction  is,  in  a  large  measure,  if  not 
altogether,  explained  by  a  confusion  of  occurrences  both  in 
the  questions  of  the  interrogator  and  the  answers  of  the 
witness.  It  appears  from  the  evidence  that  the  Qay  note  was 
paid  at  the  bank  of  Ambia  by  Mrs.  Larch  on  one  occasion 
and  that  a  month  later,  viz.,  January  2,  1909,  she  met  her 
sons  Walter  and  Perry  at  the  same  bank  and  there  had  her 
settlement  with  Walter  in  which  the  Oay  note  was  again 
considered  and  settled  with  him.  Both  of  these  transactions 
at  the  bank  seem  to  have  been  referred  to,  both  by  the  ques- 
tioner and  the  witness,  as  the  occasion  when  the  Qay  note 
was  settled,  and  as  a  consequence  confusion  and  apparent 
contradiction  resulted  as  to  dates  and  the  persons  present 
on  these  respective  occasions.    It  is  insisted  by  appellee,  in 


NOVEMBER  TERM,  1912.  63 

Larch  v,  Holz— 53  Ind.  App.  58. 

effeety  that  these  apparent  contradictioiiB  may  have  caused 
the  trial  court  to  discredit  the  statements  made  by  Mrs. 
Lareh  in  her  own  favor,  and  famished  such  court  the  ground 
and  reason  upon  which  it  based  its  decision  that  the  trans* 
action  in  question  waa  fraudulent.  Granting  that  such  con- 
fosion  and  apparent  contradictions  were  of  a  character  to 
warrant  the  trial  court  in  disregarding  the  statements  of 
Mrs.  Larch,  favorable  to  herself,  yet,  the  burden  was  on  ap- 
pellee to  show  that  the  transaction  was  tainted  with  fraud, 
and  this  was  a  fact  to  be  proven,  and,  in  the  absence  of  such 
proof,  could  not  be  presumed. 

We  recognize  that,  under  the  well-established  rules 

4.    of  this  court,  if  there  be  any  evidence  tending  to  sup- 
port each  material  averment  of  the  complaint,  the 
judgment  of  the  trial  court  must  be  affirmed.    But  appellee 
has  been  unable  in  his  brief  to  point  out  any  evidence 

3.  even  tending  to  show  fraud  unless  the  apparent  con- 
tradictions  mentioned,  can  be  so  treated,  or  unless 
the  additional  fact  that  the  evidence  does  not  satisfactorily 
show  that  Walter  Larch  was  present  when  his  mother  paid 
the  Gay  note,  and  that  from  all  that  appears,  this  payment, 
when  it  was  made,  may  have  been  voluntary  on  her  part  and 
without  the  knowledge  or  consent  of  her  son,  can  be  said 
to  be  evidence  of  such  fraud.  On  this  last  proposition  the 
evidence  shows  that  Mr.  Hunter,  the  attorney  for  Gay,  was 
present  •both  on  the  occasion  of  the  payment  of  the  Gay  note 
by  Mrs.  Larch,  and  on  the  occasion  of  her  settlement  with 
her  son.  A  memorandum  made  by  Mr.  Hunter  of  the  various 
items  that  made  up  the  payment  of  the  Gay  note  shows  that 
the  interest  on  each  of  the  notes  was  calculated  to  December 
2, 1908,  and  in  connection  with  the  other  evidence  furnishes 
conclusive  proof  that  the  payment  of  such  note  by  Mrs.  Larch 
was  made  on  said  date.  It  is  substantially  admitted  by  ap- 
pellee that  Mrs.  Larch,  before  she  paid  the  note,  had  been 
trying  to  get  Walter  to  come  back  and  make  a  settlement  of 
all  his  matters.    Mr.  Gay  had  placed  his  note  in  the  hands 
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of  his  attorney,  Mr.  Morgan,  who  was  insisting  on  its  pay- 
ment. Walter's  brother,  Perry,  who  was  one  of  the  sureties 
on  this  note,  had  become  interested  and  was  nsing  his  in- 
fluence to  get  his  mother  to  get  Walter  to  settle  the  note. 
Mrs.  Larch,  about  this  time,  sent  Mr.  Morgan  to  Michigan 
to  see  Walter  and  get  a  settlement  of  the  note.  When  Mr. 
Morgan  returned,  he  brought  with  him  a  check  given  by  a 
Mr.  Crawford,  for  Walter,  to  be  applied  on  said  note  and 
pursuant  to  some  understanding  and  arrangement  had  be- 
tween Walter  and  said  Morgan,  not  disclosed  by  the  evidence, 
Mrs.  Larch  then  paid  the  balance  of  this  note,  after  sub- 
tracting the  amount  of  said  Crawford  check.  A  few  days 
later  Mrs.  Larch  went  to  Michigan  and  brought  Walter  back 
with  her  on  January  1,  1909.  On  January  2,  they  went  to 
the  bank  at  Ambia  and  there  had  their  settlement  and  Mr. 
Morgan  made  a  memorandum  of  the  different  items  that 
entered  into  the  settlement  of  the  Qay  note.  These  items 
were  made  up  of  notes  given  to  Aaron  Larch,  and  held  by 
his  widow,  Mrs.  Larch,  and^by  her  assigned  to  Mr.  Gay,  a 
check  given  by  Mrs.  Larch  on  the  funds  in  bank,  and  some 
cash.  This  memorandum  also  showed  an  item  of  expense  and 
charges  paid  to  Mr.  Morgan  on  his  trip  to  Michigan.  The 
evidence  of  Mrs.  Larch  relative  to  the  items  which  went  to 
make  up  the  $3,600  for  which  Walter  gave  his  note,  is  fully 
and  completely  corroborated  by  other  witnesses  and  by  the 
memorandum,  check  and  notes  connected  therewith.  Mrs. 
Larch  explained  the  taking  of  the  new  note  for  $3,440,  in- 
stead of  the  $3,600  as  originally  agreed  upon  and  shown  by 
the  settlement  by  saying  that,  on  the  day  when  her  husband 's 
estate  was  finally  settled  and  the  mortgage  in  question  given, 
her  son  had  a  claim  for  expenses  and  services  as  executor 
of  said  estate  which  was  allowed  in  the  sum  of  $160  and  sub- 
tracted from  the  amount  of  his  indebtedness  evidenced  by 
the  note  before  given  and  that  a  new  note  for  $3,440  was 
written  and  dated  December  2,  1908. 

It  is  admitted  by  appellee  that  Walter  Larch  owed  his 
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mother  the  $180  note  and  the  $1,100  note  before  mentioned 
herein,  with  accumulated  interest,  and  that  to  this  extent 
a  consideration  is  proven  for  the  note  which  the  mortgage 
in  question  was  given  to  secure.  Nor  is  it  denied  by  appellee 
that  the  undisputed  evidence  shows  that  Mrs.  Larch  paid 
the  Oay  note,  but,  as  before  indicated,  it  is  insisted  that  such 
payment  was  voluntary  and  without  the  son's  direction  or 
knowledge  and  that  this  indicated  a  fraudulent  intent  on 
the  part  of  Mrs.  Larch  to  cheat,  hinder  and  delay  appellee 
in  the  collection  of  his  note ;  that  where  a  consideration  is 
partly  fraudulent  it  will  taint  the  transaction  in  its  entirety. 
To  the  extent  that  a  conveyance  conceded  to  be  made 

5.  for  the  fraudulent  purpose  of  cheating,  hindering  and 
delaying  the  creditors  of  the  grantor  becomes  tainted 

and  vitiated  by  such  fraud  in  its  entirety  and  should  be  held 
void  in  its  entirety,  appellee's  contention  is  supported  by 
authority.  Reagan  v.  First  Nai.  Bank,  etc,  (1902),  157 
Ind.  623,  657,  61  N.  E.  575,  62  N.  E.  701.  But  such  conten- 
tion assumes  the  existence  of  the  fact  in  controversy. 

As  affecting  appellee's  contention  we  submit  that  the  fol- 
lowing well-settled  propositions  of  law  are  important  if  not 
controlling:     (1)  the  burden  of  showing  fraud  was 

6.  upon  appellee,  and  is  never  presumed,  but  on  the  con- 
trary the  presumption  is  in  favor  of  honesty  and  good 

faith  until  the  contrary  appears.    This  presumption  applies 

in  cases  of  this  character.    Phelps  v.  Smith  (1888),  116  Ind. 

387,  391, 17  N.  E.  602, 19  N.  E.  156.     (2)  "Where  a 

7.  mortgage  or  other  security  is  given  to  secure  an  hon- 
est debt,  and  is  in  a  bona  fide  manner  accepted  for 

that  piarpose,  the  fact  that  the  giving  and  accepting  of  such 
security  may  result  in  defeating  the  claims  of  other  credi- 
tors, affords  no  legal  or  equitable  grounds  for  complaint  upon 
the  part  of  the  latter."  Levering  v.  Bimel  (1897),  146  Ind. 
545, 552, 45  N.  B.  775.  This  doctrine  is  settled  in  this  State 
by  many  decisions,  of  which  the  following  are  a  part.  Lord 
Vol.  53—5 
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V.  Fishet  (1862),  19  Ind.  7;  WUcoxon  v.  Annesley  (1864), 
23  Ind.  285;  Ball  v.  Bamett  (1872),  39  Ind  53;  Cushman 
V.  Oephari  (1884),  97  Ind.  46;  Orubhs  v.  Morris  (1885), 
103  lad.  166,  2  N.  E.  579;  Oilbert  v.  McCorkU  (1887),  110 
lad.  215,  219,  220,  11  N.  E.  296;  Hays  v.  Hostetter  (1890), 
]25  Ind.  60,  25  N.  E.  124;  Strmgkt  v.  Roberts  (1890),  126 
Ind.  383,  26  N.  E.  73 ;  Dice  v.  Irvin  (1887),  110  Ind.  561, 565, 
566, 11  N.  E.  488 ;  Fuller  &  FuUer  Co.  v.  MeU  (1893),  134 
Ind.  60,  33  N.  E.  773;  Simmons  Hardware  Co.  v.  Thomas 
(1897),  147  lad.  313,  318,  46  N.  E.  645;  Owens  v.  Gascho 
(1900),  154  Ind.  225,  228,  56  N.  E.  224;  Nappam.ee  Canning 
Co.  V.  Reid,  Murdoch  &  Co.  (1903),  159  Ind.  614,  619,  64 
N.  E.  870,  64  N.  E.  1115,  59  L.  R.  A.  199 ;  SiaXe  Bank  v. 
Backus  (1903),  160  Ind.  682,  697,  67  N.  E.  512;  City  Nat. 
Bank  v.  Goshen  Woolen  Mills  Co.  (1904),  163  Ind.  214,  71 
N.  E.  652.     (3)  *'In  this  State  it  is  settled  by  a  long 

8.  course  of  decisions  that  an  embarrassed  or  insoWent 
debtor  may  lawfully  prefer  one  or  more  of  his  credit- 
ors, by  payment,  mortgage,  pledge  or  deed  to  the  exclusion 
of  the  others.  No  statute  forbids  such  preferences ;  no  rule 
of  law  is  understood  to  prevent  them.  •  •  •  The  fact 
that  the  person  whose  debt  is  so  preferred  is  a  wife  or  other 
near  relative  does  not  affect  the  validity  of  such  preference.** 
Nappanee  Canning  Co.  v.  Reid,  Murdock  <&  Co.,  supra,  619. 

(4)  *'In  the  absence  of  statutory  prohibition,  it  is 

9.  neither  a  legal  nor  a  moral  wrong  for  a  creditor  to 
obtain  payment  of,  or  security  for,  an  honest  claim, 

even  though  he  knows  that  others,  equally  deserving,  will  be 
thereby  deprived  of  obtaining  payment  or  security  for  their 
claims.'*  Gilbert  v.  McCorkle,  supra,  220.  See,  also,  Wins- 
low  Y.  Wallace  (1888),  116  Ind.  317,  327,  17  N.  E.  923,  1  L. 
R.  A.  179;  Harshman  v.  Armstrong  (1889),  119  Ind.  224, 
225,  21  N.  E.  662;  Clow  v.  Brown  (1906),  37  Ind.  App. 
172, 181,  72  N.  E.  534.  Heiny  v.  Lontz  (1897) ,  147  Ind.  417, 
422,  46  N.  E.  665.  (5)  ''One  creditor,  whose  claim  is  hon- 
est, is  not  bound  to  abate  any  degree  of  vigilance  in  obtaining 
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security  from  his  debtor,  in  order  to  give  some  other  credi- 
tor an  equal  or  superior  chance  to  secure  his  claim."     Wal- 
Ung  V.  Lewis  (1889),  119  Ind.  496,  498,  21  N.  E.  1108.    See, 
also,  Camahan  v.  Schwab  (1891),  127  Ind.  507,  510,  26  N. 
E.  67;  Jahn  ShiUito  Co.  v.  McConnell  (1891),  130  Ind.  41, 
42, 26  N.  E.  832 ;  Ptdler  &  Fvtter  Co.  v.  Mehi,  supra;  Peed  v. 
Eniott  (1893),  134  Ind.  536,  539,  34  N.  E.  319;  First  Nat. 
Bank,  etc.,  v.  Dovetail  Body,  eta.,  Co.  (1896),  143  Ind.  550, 
556,  41  N.  E.  370,  52  Am.  St  435 ;  Levering  v.  Bimel,  supra; 
Owens  V.  Oascho,  supra;  8 taste  Bank  v.  Backus,  supra.    (6) 
If  it  should  be  assumed  that  appellant,  Elizabeth 
10.   Liarch,  knew  of  the  existence  of  appellee's  note,  and 
that  she  knew,  when  she  first  arranged  with  her  son 
that  he  should  give  her  the  mortgage  in  question,  that  ap* 
pellee  had  not  filed  his  claim  against  her  husband's  estate 
(and  this  she  says  she  did  not  know)  and  that  she  knew 
that  by  taking  her  mortgage  she  would  thereby  render  ap- 
pellee unable  to  collect  his  debt  (this  she  also  says  she  did 
not  know) ;  such  knowledge  alone  would  not  be  evidence  of 
fraud  if  the  debt  which  the  mortgage  was  given  to  secure  was 
bona  fide.    First  Nat.  Bank,  etc.,  v.  Farmers,  etc.,  Bank 
(1908),  171  Ind.  323,  344,  86  N.  E.  417.   Dice  v.  Irvin,  supra. 
It  affirmatively  appears  from  the  evidence  in  this  case  that 
the  mortgage  in  question  was  given  to  Elizabeth  Larch  to 
secure  a  bona  fide  indebtedness,  and  that  such  mort- 
3.    gage  was  agreed  upon  by  said  Elizabeth  and  her  son 
before  it  was  known  by  either  of  them  that  the  ap- 
pellee had  not  filed  his  note  as  a  claim  against  the  estate  of 
Aaron  Larch  and  at  a  time  when  the  mortgagor  and  mort- 
gagee did  not  know  that  such  mortgage  would  in  any  way 
affect  the  collection  of  appellee's  note;  that  the  purpose  of 
appellant,  Elizabeth  Larch,  in  securing  such  mortgage  was 
to  prevent  litigation  and  make  herself  safe  and  with  no 
intent  to  cheat,  hinder  or  delay  appellee  in  the  collection  of 
his  debt.    The  evidence  shows  appellee's  failure  to  collect 
his  note,  is  due  to  his  own  neglect  to  file  it  against  the  estate 
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of  Aaron  Larch  rather  than  to  any  fraud  of  the  appellanta 
To  allow  appellee,  under  this  evidence,  to  retain  the  prefer- 
ence in  the  collection  of  his  note  which  the  judgment  of 
the  trial  court  gives  him,  is  to  give  him  the  same  preference 
which  such  court  by  its  judgment  found  to  be  fraudulent 
when  secured  by  the  vigilance  and  diligence  of  appellant, 
and  would  be  contrary  to  the  law  as  expressed  in  all  of  the 
authorities  above  cited.  See,  also,  Davis  v.  Schwartz  (1894), 
155  U.  S.  631,  640, 15  Sup.  Ct.  237,  39  L.  Ed.  289. 

We  have  thus  discussed  at  length  the  sufficiency  of  the 
evidence  upon  the  question  of  fraud  because  it  is  the  impor- 
tant question  in  the  case  and  the  one  on  which  any  future 
trial  will  probably  have  to  be  determined.    Whatever  might 
be  our  notion  of  the  sufficiency  of  the  evidence  upon 

11.  this  question,  the  present  decision  must  be  reversed 
on  account  of  the  insufficiency  of  the  evidence  on 
other  material  averments  of  the  complaint.  There  is  no 
evidence  in  the  record  showing  that  appellee  had  no  other 
property  subject  to  execution,  either  at  the  time  of  the 
execution  of  the  mortgage  in  question,  or  at  the  time  of  the 
filing  of  suit  herein.  The  authorities  before  cited  herein 
indicate  the  necessity  of  such  proof. 

Judgment  reversed  with  instructions  to  the  court  below  to 
grant  a  new  trial  and  for  further  proceedings  consistent 
with  this  opinion. 

Note.— Reported  in  101  N.  E.  127.  See,  also,  under  (1)  20  Cyc. 
731,  732;  (2)  20  Cyc.  743;  (3)  20  Gyc,  784,  792;  (4)  3  Cye.  360; 
(5)  20  Cyc.  400;  (0)  20  Cye.  751;  (7)  20  Cyc.  581;  (8)  20  Cyc, 
572,  507;  (9)  20  Cyc.  472;  (10)  20  Cyc.  590;  (11)  20  Qyc.  794. 
As  to  the  essential  averm^itB  of  pleadings  attacking  a  conveyance 
as  fraudulent,  see  20  Am.  Dec.  315.  As  to  the  intent  of  grantor  as 
test  of  validity  in  respect  of  transfer  alleged  to  be  fraudulent,  see 
14  Am.  St  747.  As  to  where  the  burden  lies  of  proving  fraud,  see 
11  Am.  St.  758. 
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The  Valentine  Company  i;.  Sloan. 

[No.  7,848.    Filed  March  14,  l&ld.] 

1.  Pleading. — Complaint. — Sufficiency, — Initial  Attack  on  Appeal, 
—A  complaint  in  an  action  for  personal  injuries  charging  that 
defendant  negligently  maintained  steps  in  the  aisle  of  its  opera 
hoose  in  an  irregular  and  uneven  condition,  without  providing 
lights  of  sufficient  power  to  disclose  such  condition,  and  that  such 
negligence  was  the  iproximate  cause  of  plaintiff's  injuries,  stated 
facts  sufficient  to  bar  another  action  for  the  same  cause,  and  was 
sufficient  as  against  attack  made  for  the  first  time  on  appeal. 
P.7L 

2.  Theatbes  aitd  Shows. — Injury  to  Persons. — Assumption  of  Bisk. 
—The  doctrine  of  assumption  of  risk  does  not  apply  in  the  case 
of  a  person  injured  by  reason  of  the  unevenness  of  the  steps  in  an 
aisle  of  an  opera  houses  where  it  appears  in  evidence  without 
contradiction  that  plaintiff  had  never  been  in  the  building  before 
and  had  no  knowledge  of  the  condition  of  the  steps,  and  the  Jury 
found  that  she  was  unable  to  see  their  condition,    p.  72. 

3.  Theatbes  Airo  Shows. — Care  Required  of  Proprietor. — One  who 
conducts  a  theatre  for  reward  or  profit  to  which  the  general  pub- 
lic are  invited,  must  use  ordinary  and  reasonable  care  to  make  the 
premises  as  reasonably  safe  as  is  consistent  with  the  practical 
operation  of  the  same.    p.  72. 

4.  Evidence. — Expert  Evidence. — Lighting  of  Theatre. — In  an  ac- 
tion for  injuries  to  plaintiff  caused  by  defective  steps  in  the  aisle 
of  a  theatre  building,  where  the  theory  of  the  defense  was  that  it 
bad  provided  sufficient  lamps  to  light  the  theatre,  it  was  proper 
to  ask  an  expert  witness  for  plaintiff  on  direct  examination  as  to 
wbetlier  there  was  a  better  way  to  locate  the  light  for  the  pur- 
pose of  distributing  it  in  and  around  the  steps,    p.  73. 

5.  Appeau — Review. — Harmless  Error. — Admission  of  Evidence. — 
Where,  in  an  action  for  injuries  caused  by  defective  steps  in  a 
theatre  building,  the  Jury  specially  found  that  it  was  dark  in  the 
aide  so  that  one  could  not  see  the  steps,  and  that  defendant 
negligently  failed  to  furnish  light  of  sufficient  power  to  disclose 
the  condition  of  the  steps,  and  that  all  the  lamps  provided  were 
not  lighted,  error,  if  any,  in  admitting  expert  testimony  as  to 
whether  there  was  a  better  way  to  locate  the  lights  in  the  build- 
hig,  was  harmless,    p.  73. 

From  Circuit  Court  of  Marion  County  (17,542) ;  Charles 
tiemier,  Judge. 
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Action  by  Mary  F.  Sloan  against  The  Valentine  Ccmpany. 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

W.  H.  H.  Miller,  C.  C.  Shirley,  Samuel  D.  MiOer  and  W. 
H.  Thompson,  for  appellant. 
John  H.  Kingsbury,  for  appellee. 

Ibach^  C.  J. — ^Appellee  brought  this  action  and  recovered 
judgment  for  $1,500  damages  for  personal  injuries  occa- 
sioned by  appellant's  negligence  in  maintaining  steps  in  a 
dangerous  condition  in  the  gallery  of  English's  Opera  House 
at  IndianapoUs.  It  is  assigned  as  error  and  argued,  (1) 
that  the  complaint  does  not  state  facts  sufiicient  to  constitute 
a  cause  of  action;  (2)  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  new  trial,  upon  the  grounds  that  the 
court  erred  in  giving  certain  instructions  to  the  jury,  and  in 
admitting  certain  evidence. 

The  charging  portion  of  the  complaint  is  in  the  following 
words:     "The  plaintiff,  Mary  F.  Sloan,  complains  of  de- 
fendant. The  Valentine  Company,  a  corporation,  and  for 
cause  of  action  avers  that  defendant  maintains  a  public  thea- 
tre, viz.,  English  Opera  House,  wherein  it  presents  for  re- 
ward, public  entertainments.    That  in  said  opera  house  cer- 
tain aisles  have  been  constructed  and  maintained  on  an  eleva- 
tion in  excess  of  45  degrees,  with  steps  therein  of  uneven 
and  irregular  width,  to  wit,  of  the  dimensions  approximately 
of  the  tread  at  twelve  and  sixteen  inches  respectively.     That 
for  want  of  uniformity  in  tread  of  said  steps  they  are  decep- 
tive and  dangerous  for  one  to  descend  if  not  familiar  with 
said  conditions.     That  on  evening  of  February  8,  1908,  de- 
fendant conducted  a  public  entertainment  in  said  theatre, 
and  that  during  and  prior  to  said  performance,  said  defend- 
ant with  notice  and  knowledge  of  uneven  and  irregular  tread 
of  said  steps,  did  negligently  and  carelessly  fail,  neglect^  and 
omit  to  furnish  and  provide  light  of  sufficient  candle  power 
so  as  to  efficiently  disclose  and  expose  said  uneven  and  irregn- 
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lar  condition  of  said  steps.  That  on  eveuing  of  said  Febra- 
ary  8,  1908,  at  the  invitation  of  defendant,  plaintiff  visited 
said  theatre  and  attended  an  entertainment  given  by  defend- 
ant therein ;  that  she  paid  and  caused  to  be  paid  to  defendant 
the  reward  charged  by  it  therefor.  That  at  invitation  and 
direction  of  defendant,  plaintiff  entered  said  theatre  shortly 
before  commencement  of  said  entertainment,  and  while  at- 
tempting to  descend  an  aisle  therein  with  said  elevation  in 
excess  of  45  degrees  and  with  said  irregular  and  uneven 
steps  constructed  with  tread  at  twelve  and  sixteen  inches 
respectively  as  aforesaid,  and  negligently  maintained  by 
defendant  without  sufficient  candle  power  light  to  expose 
and  disclose  said  condition ;  that  while  plaintiff  was  so  at- 
tempting to  descend  said  aisle,  she  was  deceived  by  the  ir- 
regular and  uneven  condition  of  said  steps,  and  was  tripped 
thereby,  and  thrown  with  great  violence  whereby  her  head 
was  injured  and  her  forearm  broken.  And  plaintiff  charges 
that  she  did  not  know  of  uneven  and  irregular  condition  of 
said  steps,  and  did  not  see,  and  could  not  see  the  condition 
of  said  steps  because  of  negligent  failure  of  defendant  to 
famish  sufficient  light  to  expose  and  disclose  the  condition 
of  said  steps."  That  by  reason  of  said  injury  plaintiff  has 
contracted  certain  described  injuries,  for  which  she  asks 
damages. 

It  appears  from  the  averments  of  the  complaint 

1.  that  appellant  was  negligent  in  maintaining  steps  in 
the  aisle  of  its  opera  house  in  an  irregular  and  uneven 
condition,  without  providing  lights  of  sufficient  power  to 
disclose  such  condition,  and  that  such  negligence  proximately 
caused  appellee's  injury.  The  complaint  states  facts  suffi- 
cient to  bar  another  cause  of  action,  and  since  appellant  did 
not  demur  to  it,  this  is  all  that  is  necessary.  Cleveland,  etc., 
R.  Co.  V.  Beard  (1913),  52  Ind.  App.  105, 100  N.  E.  392,  and 
cases  cited. 

By  instruction  No.  5  the  jury  was  told  that  plaintiff  to 
recover  must  establish  that  she  was  injured,  as  alleged  in 
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the  complaint,  that  the  defendant  was  negligent  as  alleged 
in  the  complaint,  and  such  negligence  was  the  proximate 
cause  of  the  injury,  and  that  she  was  damaged  by  reason  of 
such  injury.  By  instruction  No.  6  it  was  told  that  if  she 
failed  to  establish  any  one  of  these  propositions,  she  could 
not  recover,  but  if  she  established  each  of  them,  she  should 
recover,  unless  the  jury  should  find  her  guilty  of  negligence 
proximately  contributing  to  her  injury,  in  which  latter  case 
she  could  not  recover.  It  is  urged  that  instruction  No.  6 
was  mandatory,  and  was  prejudicial  to  defendant,  in  that  it 
omitted  the  element  of  assumption  of  risk.    We  are 

2.  of  the  opinion  that  the  doctrine  of  assumption  of  ride 
has  no  application  to  the  case  made  by  appellee's  com- 
plaint, nor  to  the  evidence  introduced  in  the  cause.  Indian- 
apolis Abattoir  Co.  v.  Temperly  (1903),  159  Ind.  651,  64 
N.  E.  906,  95  Am.  St.  330 ;  Cumberland  Tel,  etc,  Co.  v.  Hat- 
ter (1909),  44  Ind.  App.  625,  89  N.  B.  912.  This  doctrine 
could  not  apply  to  this  case  under  the  holding  in  Indian- 
apolis, etc.,  R.  Co.  V.  O'Brien  (1903),  160  Ind.  266,  65  N.  E. 
918,  66  N.  E.  742,  relied  upon  by  appellant,  for  it  appears  in 
evidence  without  contradiction  that  appellee  had  never  been 
in  the  opera  house  before,  and  had  no  knowledge  or  notice 
of  the  condition  of  the  steps,  and  the  jury  found  that  she 
was  unable  to  see  their  condition.  The  instructions  therefore 
are  not  open  to  the  objections  urged  by  appellant. 

It  is  next  urged  that  the  court  erred  in  permitting  the  wit- 
ness Bedell  on  direct  examination  as  plaintiff's  witness  in 
chief  to  answer  the  question  as  to  whether  there  was  a  better 
way  to  locate  the  light  for  the  purpose  of  distributing  it  in 
and  around  the  steps  in  the  north  center  aisle.     One 

3.  who  conducts  a  theatre  for  reward  or  profit  to  which 
the  general  public  are  invited  to  attend  performances, 

must  use  ordinary  and  reasonable  care  to  make  the  premises 
as  reasonably  safe  as  is  consistent  with  the  practical  opera- 
tion of  the  same.  Appellant's  theory  of  defense  in  this 
cause  was  that  it  had  provided  a  sufficient  number  of  lamps 
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to  light  the  theatre.    Appellee  introduced  evidence 

4.  to  show  that  the  aisle  was  dark,  and  to  show  where 
the  lamps  provided  were  located.    Appellee's  counsel 

then  asked  the  above  question  of  the  witness  Bedell  as  an 
expert  on  lighting  and  architecture,  to  show  that  it  was  pos- 
sible to  make  the  aisle  light,  stating  to  the  court  as  a  justi- 
fieation  for  the  question,  that  if  the  aisle  was  so  dark  as  to 
be  dangerous,  and  it  could  have  been  made  light,  then  it  was 
negligence  to  fail  to  make  it  light.  We  think  this  question 
was  proper.  However,  the  jury  found  in  answers  to  inter- 
rogatories that  it  was  dark  in  the  aisle,  and  that  a 

5.  person  could  not  see  the  steps,  also  that  appellant 
negligently  failed  and  omitted  to  furnish  light  of 

sufficient  candle  power  to  light  up  the  gallery,  or  disclose 
the  condition  of  the  steps,  and  because  of  such  omission  or 
failure  plaintiff  was  unable  to  see  their  condition,  also,  that 
all  the  lamps  which  were  provided  were  not  lighted,  and 
that  the  unevenness  in  the  tread  of  the  steps  made  them 
unsafe  to  one  exercising  ordinary  care.  If  the  appellant 
was  negligent  in  failing  to  furnish  light  of  sufficient  candle 
power,  that  is,  in  the  amount  of  light  which  it  furnished, 
it  is  immaterial  where  the  lights  provided  were  located,  and 
if  the  lamps  were  not  lighted,  certainly  it  could  make  no 
difference  where  they  were  located.  It  thus  appears  from 
the  answers  to  interrogatories  that  the  evidence  objected  to 
did  not  influence  the  verdict,  therefore,  it  could  not  harm 
appellant,  even  if  it  had  been  improperly  admitted. 
Judgment  affirmed. 

Note.— Reported  in  101  N.  E.  102.  See,  also,  under  (1)  31  Cyc. 
T71 ;  (2)  88  Cyc.  268;  (5)  88  Cyc.  1435.  As  to  what  duties  theatre 
managers  and  proprietors  owe  their  patrons,  see  110  Am.  St  532. 
As  to  opinion  testimony  in  respect  of  the  probable  effect  had  per- 
sons acted  otherwise  than  as  they  did,  see  71  Am.  Dec  538.  As  to 
expert  witnesses  and  what  they  may  testify  to,  see  66  Am.  Dec.  228. 
On  the  qneetion  of  the  liability  of  one  maintaining  place  of  amuse- 
ment to  which  the  public  are  invited,  for  safety  of  patrons,  see  3  L. 
R.  A.  (N.  a)  1132;  10  L.  R  A.  (N.  S.)  772;  32  L.  B.  A.  (N.  S.) 
713;  42  L.  B.  A.  (N.  S.)  1070;  5  Ann.  Cas.  926;  15  Ann.  (ks.  517. 
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JuDT  V.  Jester  et  al. 

[tto,  7,775.    Filed  December  11,  1012.    BebearlDg  denied  Uarcb 
14,  1S13.1 

1.  Appeal. — Qitcttions  Presented. — SujPcifncj/  of  Complaint. — Find- 
fnffs  and  Concluaioni  nf  Laic. — Tbe  exceptions  to  the  conclUBions 
of  law  preaeDt  tbe  same  queatloni  ae  tbe  OTerruliDg  of  the  demnr- 
rer  to  tbe  tomjilalut,  wbere  the  farts  have  been  fully  and  cor- 
rectly found  wltbln  the  Issues,    p.  84. 

2.  Husband  and  Wife. — Cunveyancet. — Rcleate  of  Wife's  Inchoate 
IntcreBt. — Presumptions.— -A  wife's  release  of  her  Inchoate  Inter- 
est In  her  husband's  land  may  bo  a  valuable  consideration  for  a 
promise  to  her ;  and  It  will  be  presumed,  In  the  abeeoce  of  any 
agreement  to  tbe  contrary,  tbat  tbe  Induc^nent  for  ber  releaaInK 
such  Inchoate  rlgbt  by  Joining  tbe  husband  In  a  conveyance  of 
bia  land,  as  to  tbe  grantee,  was  the  consideration  paid  by  tbe 
latter  for  tbe  land  conveyed,    p.  84. 

3.  HisBAND  AND  WiFE.— Wl/c's  Inchoote  liiteTcst  in  Husband's 
Lands. — Xature  of  Interett. — The  wife's  Inteceet  In  ber  husband's 
real  estate  Is  an  estate  In  the  land  Iteelf,  and  uot  a  mere  encum- 
brance renting  upon  it.    p.  85. 

i.  Plx^  who. — Complaint . — 8  ufflcienci/. — Pa  rt  tea. — Notwltb  sta  Qdlog 
tiie  liberal  constrnction  Elven  to  1263  Burns  1906,  3262  R.  8.  18S1. 
providing  tbat  all  persons  buvlng  an  Interest  In  the  subject  of 
tbe  action  and  In  obtaining  the  relief  demanded  shall  be  Joined 
as  plaintiffs,  the  com^ilalnt  must  state  a  cause  of  acti(»i  In  favor 
of  all  tbe  plalutirfa  and  must  show  tbat  tbey  have  a  cwnmon 
grievance  and  are  each  Interested  In  the  relief  aidted,  or  In  some 
pert  of  It,  although  their  Interests  in  the  Judgment  need  not  be 
the  same  or  equal,    p.  85. 

6.  Fbaud. — CtMveyancB  Obtained  fij/  Fraud. — Action  for  Damages. 
— Complain*. — Parties. — Evs1)and  and  Wife. — A  complaint  alleging 
facts  showing  that  a  husband  was  defrauded  out  of  land,  the 
title  to  which  was  in  his  name,  and  in  tbe  conveyance  of  wbJcb 
his  wife  Joined,  shows  Buch  an  Interest  In  the  wife  as  makes  her 
a  proper  party  plaintiff  with  her  husband  in  a  Bult  to  recover 
damages  for  such  alleged  fraud,    p.  85. 

H.  Fa^tuD. — Representations  of  Volue.— Although  repreeentatlons  as 
to  value  are  not  ordinarily  BufBclent  to  support  a  charge  of  fraud, 
where  the  vendor  of  real  estate  assumee  to  have  q)eclal  knowl- 
edge of  the  value  of  the  property,  and  knows  tbat  the  vendee  Is 
Ignorant  of  the  value  and  Inexperiraiced,  and  that  be  Is  trusting 
entirely  to  the  good  faith  and  Judgment  of  the  vendor,  the 
vendor's  representations  of  value,  made  under  such  circumstances 
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as  the  basis  for  a  contract  between  the  parties,  may  be  regarded 
as  representations  of  material  facts,    p.  86. 
7.    Fraud. — FrftuduletU    Representation. — Complaint. — Sufflciency. 
— Findings, — In  an  action  for  damages  for  fraud  perpetrated  in 
an  exchange  of  real  estate,  where  the  allegations  of  the  com- 
plaint, and  the  findings  of  fact  in  support  thereof,  showed  that 
defendant  stated  that  his  land  was  first  class  agricultural  land, 
composed  of  black  loam  with  a  clay  subsoU  and  was  suitable  for 
the  raising  of  all  kinds  of  grain,  that  the  whole  farm  was  as 
good  as  the  small  portion  pointed  out  to  plaintiff,  that  the  soil 
was  as  deep  and  as  good  and  of  the  same  quality  as  that  of  a 
farm  previously  examined  by  plaintiff,   and  as  good  in  every 
particular,  and  that  the  farm  had  deep  and  productive  soil  over 
all  its  surface  except  about  three  acres,  and  that  the  statements 
were  knowingly  and  falsely  made  for  the  purpose  of  defrauding 
plaintiff,  fraud  was  sufilciently  shown,    p.  87. 
&    FBA.UD. — Reliance  on  Fraudulent  Representations. — ^While  one 
may  not  rely  upon  the  truth  of  a  statement  which  he  knows  to  be 
untrue,  or  which  is  manifestly  false,  he  may  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of  which  is  unknown  to 
him,  but  which  is  asserted  by  the  other  party  as  a  basis  for 
mutual  agreement    p.  87. 
0.    Fraud. — Reliance  on  Fraudulent  Representations. — Negligence 
of  Party  Defrauded. — ^Where  it  was  shown  that  plaintiff  was 
taken  Into  a  section  of  country  In  which  he  was  unacquainted, 
that  his  credulity,  ignorance  of  values  and  inexperience  were 
known  to  defendant,  that  after  looking  at  one  farm  with  a  view 
of  trading  for  it  defendant  took  him  to  another  which  he  only 
casually  observed  with  no  idea  or  intention  of  purchasing,  that  on 
the  way  back  to  the  station  defendant  made  representations  as  to 
the  latter  farm  and  of  helpful  advice  given  to  other  persons  in 
similar  transactions^  and  thus  Induced  the  plaintiff  to  suggest  a 
trade  for  the  latter  farm,  that  they  were  travelling  In  the  night, 
and  that  early  the  next  morning  plaintiff  was  at  home  sixty 
miles  away,  but  that  he  was  stUl  under  the  influence  and  dom- 
ination of  defendant,  and  without  convenient  means  to  learn  the 
facts  for  himself,  it  cannot  be  said  as  a  matter  of  law  that  he 
was  so  negligent  as  to  bar  his  right  to  recover  for  the  fraud  prac- 
ticed on  him.    p.  88. 
lOl   Fraud. —  Fraudulent     Representations. — Liability . — ^Defendant 
In  an  action  for  damages  for  fraud  practiced  on  plaintiff  in  the 
exdiange  of  real  estate,  cannot  escape  liability,  where  he  as- 
sumed to  know  the  facts  and  made  false  statements  of  material 
matters  to  induce  plaintiff  to  make  the  trade,  knowing  that  the 
statements  were  false  and  that  plaintiff  was  relying  upon  their 
truthfulness,  and  by  his  management,  connivance,  trickery  and 
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Infloence,  Indaced  plaintiff  to  rel7  on  same  and 
1  ttom  invesdgatliig  to  ascertain  the  facts,  p.  88. 
■PretumpUons.^Failure  lo  Produce  Evidence. — 
r  to  an  action  bas  at  his  command  testiniony  pre- 
rable  to  hlmfielf,  his  failure  to  prodnce  the  same 
presnmptltm  that  ench  teethnony  if  produced  wonld 
e  to  him.    p.  89. 

in  Circuit  Court ;  Joseph  Combs,  Judge. 
Villiam  P.  Jester  and  another  against  John 
mother.    From  a  judgment  for  plaintiffs,  the 
in  F.  Judy,  appeals.     Affirmed. 
't  Billings,  Wilson  <£  Quinn  and  Sheridan  & 
tpellant. 

jd  and  Thompson  <£  McAdams,  for  appellees, 
his  is  an  action  for  damages,  brought  hy  ap- 
;  appellant  and  one  Isaac  Alonzo  Barkhurst 
ud  in  the  exchange  of  certain  real  estate.  The 
a.  two  paragraphs.  A  separate  demurrer  for 
ras  filed  to  each  paragraph  and  overruled.  Is- 
led  hy  a  general  denial.  Upon  motion  the 
ued  from  the  Tippecanoe  Superior  Court  to 
ircuit  Court  where  the  case  was  tried  by  the 
jial  finding  of  facts  was  duly  made  and  con- 
w  Htated  thereon  in  favor  of  appellees  for 
>pellee  Elieabeth  Jester  had  an  inchoate  inter- 
pecanoe  County  real  estate;  also  that  the  law 
Barkhurst  and  that  he  have  judgment  against 
his  costs.  A  motion  for  new  trial  was  over- 
art  rendered  judgment  against  appellant  in 
lees  and  this  appeal  was  prayed  and  granted, 
relied  upon  for  reversal  are:  (1)  The  over- 
lemurrers  to  each  paragraph  of  the  complaint ; 
■agraph  of  the  complaint  states  facta  sufficient 
1.  cause  of  action  against  appellant ;  (3)  error 
I  its  conclusions  of  law ;  (4)  the  overruling  of 
otion   for  new  trial.     The  complaint  is   ex- 
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tremely  long,  and  in  substance  charges  in  each  paragraph, 
that  appellees  were  hnsband  and  wife;  that  on  November 
9, 1906,  and  prior  thereto  William  P.  Jester  was  the  owner  in 
fee  simple  of  117  acres  of  real  estate  in  Tippecanoe  County, 
Indiana,  of  the  value  of  $100  per  acre,  on  which  there  was  a 
mortgage  for  $5,860 ;  that  at  said  time  appellant,  owned  a 
large  amount  of  land  in  Starke  County,  Indiana ;  that  appel- 
laat  for  the  purpose  of  cheating  and  defrauding  said  ap- 
pellee out  of  said  land  in  Tippecanoe  County,  pretended  and 
represented  to  him,  that  said  lands  in  Starke  County  were 
all  first  class  agricultural  lands,  composed  of  black  loam, 
with  a  clay  subsoil,  and  suited  to  the  raising  of  all  kinds 
of  grain;  that  in  furtherance  of  his  said  scheme  to  cheat 
and  defraud  said  Jester  out  of  his  land,  appellant  induced 
him  to  go  to  Starke  County  with  him  and  when  there  took 
him  upon  a  portion  of  his  land  which  appeared  to  said  Jes- 
ter to  be  the  kind  of  land  represented  to  him  by  appellant ; 
that  before  leaving  said  lands  appellant  expressed  a  desire  to 
go  to  another  tract,  which  he  claimed  to  own,  for  the  purpose 
of  seeing  some  tenants  living  thereon,  and  invited  Jester  to 
go  along,  which  he  did ;  that  while  upon  said  last-mentioned 
tract  of  land  appellant  in  furtherance  of  his  scheme  to  cheat 
and  defraud  appellee  out  of  his  said  lands  called  his  atten- 
tion to  a  small  portion  of  the  land  in  their  immediate  pres- 
ence and  said  to  him  that  said  lands  were  the  most  fertile 
in  all  northern  Indiana,  and  the  entire  tract  of  210  acres, 
was  similar  to  and  as  good  as  the  land  in  their  immediate 
presence,  and  was  worth  $75  per  acre;  that  after  leaving  said 
lands  and  on  their  way  back  to  the  town  of  North  Judson, 
Indiana,  appellant  proposed  to  trade  his  said  210  acres  of 
land  for  the  land  of  Jester  in  Tippecanoe  County ;  that  this 
was  the  first  information  of  the  desire  or  intention  of  appel- 
lant to  trade  said  lands  that  appellee  received ;  that  in  con- 
versation with  reference  to  said  trade,  appellant  repeatedly 
represented  said  210  acres  to  be  first  class  land,  fit  in  every 
particular  for  raising  all  kinds  of  grain ;  that  all  of  it  was  as 


m 


hi 


iiHil'   Vf 


■  :.   .    1 

i 


\- 


.  .      i 

I      I 


78 


APPELLATE  COURT  OP  INDIANA, 


Judy  V.  Jester— 53  Ind.  App.  74. 


good  as  that  upon  which  they  were  at  the  time  Jester's  at- 
tention was  called  to  the  soil ;  that  appellant  in  furtherance 
of  his  scheme  to  cheat  and  defraud  appellee  proposed  to  sell 
him  said  210  acres  of  real  estate  upon  the  following  terms: 
appellee  to  assume  and  pay  a  mortgage  thereon  of  $4,400  and 
to  execute  to  appellant  a  purchase  money  mortgage  upon  said 
land  for  $5,129.75,  due  ten  years  after  date,  interest  payable 
annually  at  six  per  cent;  appellee,  Jester,  his  wife  joining 
him  therein,  to  sell  and  convey,  by  warranty  deed,  to  appel- 
lant his  said  lands  in  Tippecanoe  County,  subject  to  the  mort- 
gage thereon  for  $5,868.  As  a  further  consideration  said 
Jester  was  to  sell  and  deliver  to  appellant  all  his  personal 
property  at  the  time,  upon  his  land  in  Tippecanoe  County, 
except  the  com,  of  the  value  of  $1,000 ;  that  appellee  believed 
said  representations  to  be  true  and  relied  upon  the  same, 
and  being  deceived  thereby,  entered  into  a  written  contract, 
on  November  9,  1906,  with  appellant  upon  the  terms  afore- 
said; that  the  trade  was  thereafter  carried  out  and  warranty 
deeds  executed  as  agreed  by  the  parties,  which  appellees  were 
induced  to  execute  by  the  fraud  of  appellant  aforesaid ;  that 
between  the  date  of  said  contract  and  the  execution  of  the 
deeds,  appellee  had  no  opportunity  to  examine  said  lands 
which  were  situate  about  70  miles  from  his  home;  that  he 
relied  upon  and  believed  said  representations  made  by  ap- 
pellant to  be  true  with  reference  to  the  character  and  value 
of  said  land ;  that  in  truth  and  in  fact  at  the  time  said  con- 
tract was  made  and  the  deeds  executed,  said  Starke  County 
lands  were  not  worth  over  $10  per  acre;  that  the  soil  was 
not  fit  and  suitable  for  agricultural  purposes  as  represented 
by  appellant  and  was  not  over  the  entire  tract  as  shown  to 
appellee  at  the  place  and  time  they  visited  the  farm,  and 
there  was  not  over  two  or  three  acres  of  such  soil ;  that  the 
remainder  of  the  210  acres  was  practically  worthless  for  agri- 
cultural purposes,  was  composed  of  quicksand,  there  was  no 
clay  subsoil  and  no  black  loam  on  top  as  represented  by 
appellant ;  that  appellee  Jester  was  not  aware  of  said  fraud 
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practiced  upon  him  until  some  weeks  after  the  trade  had 
been  consummated,  and  not  until  he  went  to  the  place  in 
the  winter  of  1906  with  a  gentleman  who  desired  to  rent 
the  farm;  that  he  immediately  thereafter  called  upon  ap- 
pellant  and  demanded  of  him  a  rescission  of  the  contract  and 
a  reconveyance  of  said  properties,  which  demand  was  refused 
by  him ;  that  at  this  time  appellant  said  he  would  aid  and 
assist  appellee  in  making  a  good  trade  of  the  Starke  County 
lands;  that  appellant  conspired  with  one  Alonzo  Barkhurst 
to  further  cheat  and  defraud  appellee,  by  obtaining  from 
him,  said  Starke  County  lands  at  a  time  when  said  Jester 
was  in  a  distressed  state  of  mind  by  reason  of  his  disappoint- 
ment occasioned  by  the  fraud  already  practiced  upon  him  by 
appellant ;  that  for  the  purpose  of  carrying  out  his  design  to 
defraud  appellees  out  of  said  lands  in  Starke  County,  appel- 
lant transferred  four  town  lots  to  one.Courtwright,  the  said 
Courtwright  pretending  to  exchange  said  town  lots  for  five 
tracts  of  land  in  Georgia,  containing  in  all  2,450  acres ;  that 
in  order  to  conceal  his  identity  in  the  transaction,  appellant 
caused  the  deed  for  the  lands  in  Georgia  to  be  executed  to 
Alonzo  Barkhurst  and  appellant  then  caused  Barkhurst  to 
approach  Jester  and  propose  a  trade  of  said  Georgia  lands 
for  his  Starke  County  farm;  that  said  Barkhurst  had  no 
interest  in  said  land  but  was  acting  for  and  on  behalf  of  ap- 
pellanty  and  so  acting  did  approach  appellee  and  represented 
that  the  Georgia  land  was  worth  $10  per  acre  and  that  the 
title  was  good  in  him,  and  presented  an  abstract,  which  did 
show  title  as  represented;  that  appellant  offered  to  assist 
appellee  in  said  trade  and  examined  said  abstract  and  pro- 
nounced the  title  good,  and  representing  that  he  was  a  friend 
to  appellee,  advised  him  to  make  the  trade,  and  said  he  was 
well  acquainted  with  the  men  who  had  conveyed  the  land 
to  Barkhurst  and  that  in  his  opinion  it  was  an  elegant  trade 
to  make ;  that  he  had  some  knowledge  of  the  land  in  Geoi^a ; 
that  appellee  relied  upon  said  statements  and  representations 
of  appellant  and  said  Barkhurst  and  believed  them  to  be 
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uune,  he  and  his  wife  entered  into 
rade;  that  thereafter,  on  May  4, 
■e  executed  between  said  parties 
;  that  appellees  sent  their  deed 
on,  Georgia,  for  record,  and  there- 
rst  time  the  fraud  that  had  heea 
reference  to  the  Georgia  lands; 
d  to  them  was  false,  forged  and 
ant  through  the  instrumentality 
d  to  convey  said  lands  to  appellees 
longed  to  Barkhurst,  to  appellant, 
■B;  that  appellant  had  full  knowl- 
circumstances,  knew  the  title  to 
in  Barkhurst  and  was  fraudulent ; 
9  represented,  and  knowingly  and 
chest  and  defraud  sppelleea  out 
means  aforesaid;  that  when  con- 
ing to  the  fraud  so  practiced  apon 
said  Georgia  land  appellant  again 
to  dispose  of  the  said  lands  but 
npt  so  to  do;  that  appellees  hy 
eonspiracy  have  been  damaged  in 
tr  that  said  mortgage  notes  given 
le  canceled,  that  i4>pellees  recover 
000  and  that  the  judgment  be  de- 
d  in  Tippecanoe  County,  Indiana, 

;ts  substantially  as  alleged  in  the 
thereof  need  not  be  stated  here, 
following:  that  the  business  of 
er,  was  and  for  many  years  had 
and  builder;  that  appellant  is  a 
and  a  dealer  in  real  estat«  and 
ppellee's  117  acres  of  real  estate 
re  of  the  value  of  $65  per  acre ; 
'  9, 1906,  owned  personal  property 
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of  the  value  of  $800;  that  the  value  of  the  210  acres  in 
Starke  County  does  not  exceed  $25  per  acre ;  that  on  Novem- 
ber 6, 1906,  at  the  request  of  appellant,  appellee,  William  P. 
Jester,  went  with  appellant  to  Starke  County,  Indiana,  to 
look  at  a  farm  of  240  acres,  which  he  proposed  to  trade  for 
appellee's  said  117  acres;  that  said  Jester  had  never  before 
been  in  Starke  County  and  knew  nothing  of  the  quality,  con- 
dition and  value  of  farm  lands  in  that  county;  that  they 
inspected  said  farm  of  240  acres  and  examined  the  soil  by 
digging  into  it  and  by  other  means  of  observation  at  more 
than  a  dozen  places  and  said  Jester  did  not  know  that  ap- 
pellant owned  or  claimed  to  own  any  other  land  in  said 
county ;  that  in  the  afternoon  of  said  day  appellant  said  he 
wished  to  go  to  another  farm  some  three  miles  distant,  and 
see  his  tenant  and  requested  appellee  to  accompany  him 
which  he  did ;  that  when  they  reached  said  farm  which  con- 
tamed  210  acres;  appellant  drove  across  the  farm,  conversed 
with  his  tenant  and  then  called  appellee's  attention  to  the 
fine  soil  of  a  small  tract  of  plowed  ground ;  that  appellee  was 
not  out  of  the  buggy  while  on  said  farm  except  to  open  a 
gate  and  made  no  examination  of  the  buildings  or  land  ex- 
cept as  above  shown  and  at  the  time  had  no  thought  or  inten- 
tion of  purchasing  the  farm;  that  after  leaving  said  farm 
and  while  driving  back  to  the  railroad  station  appellant  told 
appeUee  a  great  many  things  about  his  business  and  his  fav- 
orable treatment  of  all  those  who  dealt  with  him  and  that  all 
those  who  took  his  advice  had  prospered,  and  offered  to  trade 
him  the  farm  of  210  acres ;  that  thereupon  said  Jester  asked 
appellant  for  his  advice  about  the  land,  told  him  he  was  inex- 
perienced in  trading  in  farm  lands  and  stated  that  he  would 
place  himself  entirely  in  his  hands  and  rely  upon  his  judg- 
ment, and  then  asked  his  advice  about  trading  for  the  210 
acres  instead  of  the  240  acres  they  had  examined ;  that  ap- 
pellant told  him  it  would  be  the  best  trade  for  him  to  take 
the  210  acres;  that  it  was  as  good  in  every  particular  as 
Vol.  53—6 
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the  240-acre  tract;  that  the  soil  was  just  as  good  and  as  deep 
as  that  of  the  farm  they  had  examined;  that  it  was  of  the 
same  quality  and  equally  as  suitable  for  agricultural  pur- 
poses ;  that  it  was  all  as  good  as  the  portion  he  had  pointed 
out  to  appellee.  The  court  also  found  that  appellant  had 
the  full  confidence  of  said  appellee  at  that  time  and  the 
latter  was  easily  influenced  which  fact  was  known  to  appel- 
lant; that  appellant  represented  the  farm  to  have  a  deep 
and  productive  soil  over  all  its  surface  except  three  acres 
around  the  buildings  and  to  be  of  the  value  of  $75  per  acre, 
which  facts  were  relied  on  and  believed  by  said  appellee ; 
that  they  started  on  their  journey  from  Lafayette  at  2  a.  m. 
on  November  6,  and  returned  home  at  3  a.  m.  of  the  next 
day  and  at  7  a.  m.  appellant  came  to  the  home  of  appellee 
to  proceed  to  look  at  the  117-acre  farm,  and  shortly  there- 
after signed  a  written  contract  to  trade  on  the  terms  pro- 
posed by  appellant ;  that  the  soil  of  said  210  acres  was  not 
as  good  as  the  soil  of  the  240  acres  shown  to  said  appellee 
which  fact  was  well  known  to  appellant ;  that  the  soil  of  said 
210  acres  was  composed  largely  of  quicksand  and  more  than 
two-thirds  of  it  was  sandy  and  had  a  top  soil  but  two  or 
three  inches  in  depth ;  that  not  to  exceed  25  acres  was  as 
good  as  the  soil  of  the  240  acres  and  suitable  for  farming 
purposes;  that  said  appellee  in  March,  1907,  visited  said 
farm  for  the  first  time  after  purchasing  the  same ;  that  dur- 
ing all  said  time  he  relied  on  the  representations  of  appellant 
as  to  the  depth  and  character  of  the  soil  and  the  value  of 
said  land  and  believed  the  facts  to  be  as  represented  by 
appellant;  that  said  representations  were  false  and  known 
by  appellant  to  be  false  when  made  and  were  made  for  the 
purpose  of  deceiving  said  appellee  and  defrauding  him  out 
of  his  said  farm ;  that  appellees  resided  in  West  Lafayette, 
Tippecanoe  County,  Indiana,  and  said  210  acre  farm  was 
situate  sixty  miles  from  that  place;  that  appellee  made  no 
further  investigation  as  to  the  character  of  the  soil  after 
trading  for  said  farm  until  his  visit  there  in  March  when  he 
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and  his  prospective  tenant  examined  the  same  and  found  it 
to  be  as  above  stated;  that  ''said  William  P.  Jester  is  not  a 
strong  man  physically,  is  possessed  of  a  quiet,  unassuming 
and  confiding  disposition  and  is  easily  influenced,  and  was 
easily  influenced  and  pursuaded  by  said  John  F.  Judy,  and 
that  the  statements  and  representations  made  by  the  said 
Judy,  taken  in  connection  with  the  disposition  of  the  said 
Jester,  his  physical  strength  and  want  of  experience,  was 
BQch  as  to  and  did  in  fact  deceive  and  mislead  the  said  Jester 
and  over-pursuaded  him  to  beUeve  and  accept  as  a  fact  the 
false  and  fraudulent  statements  and  misrepresentations  made 
by  the  said  Judy  to  the  said  Jester  as  above  found. ' ' 

The  court  then  finds  the  facts  in  much  detail  to  the  effect 
that  the  transaction  relating  to  the  Georgia  land  was  a  sham 
inspired  and  directed  by  appellant;  that  the  other  x>ersons 
who  appear  therein  were  his  agents  and  tools  and  all  the 
dealings  and  representations  were  fraudulently  made  to 
avoid  the  effect  of  the  fraud  in  the  first  deal  and  to  deprive 
appellees  of  all  their  property;  that  as  soon  as  said  Bark- 
hurst  obtained  the  deed  of  appellees  for  said  Starke  County 
land  he  immediately  conveyed  the  same  to  appellant;  that 
said  William  P.  Jester  relied  upon  appellant,  believed  his 
statements  in  regard  to  said  lands  and  made  the  trade  upon 
his  representations  and  advice;  that  appellant  knew  all  the 
facts,  that  his  statements  and  those  made  by  his  agents  and 
coconspirators  were  false  and  fradulent  and  were  made  for 
the  purpose  of  cheating  and  defrauding  appellees  out  of 
their  property. 

The  questions  relating  to  the  sufficiency  of  the  complaint 
and  the  conclusions  of  law  may  properly  be  considered  to- 
gether. Two  principal  propositions  are  relied  upon  by  ap- 
pellant: (1)  The  complaint  states  no  cause  of  action  in 
favor  of  appellee,  Elizabeth  Jester,  and  is  therefore  insuffi- 
cient, as  to  both  appellees  suing  jointly;  (2)  the  complaint 
proceeds  upon  the  theory  of  fraud  and  the  facts  alleged  are 
insufficient  to  show  actionable  fraud  against  appellant. 
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Where  the  court  has  made  a  special  finding  of  facts 

1.  and  stated  its  conclusions  of  law  thereon,  to  which 
the  appellant  has  duly  excepted,  if  the  facts  are  fully 

and  correctly  found  within  the  issues,  the  exceptions  to  the 
conclusions  of  law  present  the  same  questions  as  the  over- 
ruling of  the  demurrer  to  the  complaint.  Timmonds  v.  Tay- 
lor (1911),  48  Ind.  App.  531,  96  N.  E.  331;  Town  of  Cicero 
V.  Lake  Erie,  etc.,  B.  Co.  (1913),  52  Ind.  App.  298,  97  N.  E. 
389,  393.  There  is  no  contention  here  that  the  facts  are  not 
fully  and  correctly  found,  but  appellant  contends  that  the 
facts  found  are  insufficient  to  warrant  the  conclusions  of 
law.  The  complaint  charges,  and  the  facts  found  show,  that 
appellees  were  husband  and  wife;  that  by  the  fraudulent 
transactions  alleged  they  lost  whatever  interest  they  bad  in 
the  117  acres  of  real  estate  in  Tippecanoe  County  and  eight 
hundred  dollars  worth  of  personal  property  and  received 
nothing  therefor.  The  liability  arises  from  the  fraud  alleged 
relating  to  the  several  transactions  and  is  not  to  be  deter- 
mined by  separating  each  transaction  from  the  other.  The 
theory  of  the  complaint  and  the  facts  found,  show  that  ap- 
pellant by  fraud  and  conspiracy  pursued  appellees  through 
the  several  transactions  and  until  he  had  deprived  them  of 
all  their  property.  Those  who  assisted  in  carrying  out  the 
conspiracy  were  but  his  agents  and  tools. 

On  this  state  of  facts  the  first  question  to  be  determined  is 
whether  the  inchoate  interest  of  the  wife  in  her  husband's 
lands  out  of  which  he  is  so  defrauded  is  such  an  interest  as 
to  make  her  either  a  proper  or  necessary  joint  plaintiff  with 
her  husband  in  an  action  for  damages  based  upon  such  al- 
leged fraud.  It  has  been  held  that  the  release  by  a  wife  of  her 
inchoate  interest  may  be  a  valuable  consideration  for 

2.  a  promise  to  her.    Also,  that  when  a  wife  joins  with 
her  husband  in  the  conveyance  of  his  land,  it  will  be 

presumed,  in  the  absence  of  any  special  agreement  to  the 
contrary,  that  the  inducement  for  the  release  of  her  inchoate 
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righti  as  to  the  grantee,  was  the  consideration  paid  by  the 
latter  for  the  land  so  conveyed.  Fleming  v.  Reed  (1898), 
20  Ind.  App.  462,  468,  49  N.  E.  1087 ;  Jarboe  v.  Severin 
(1882),  85  Ind.  496,  498;  Worley  v.  Sipe  (1887),  111  Ind. 
238,  12  N.  E.  385.    The  wife's  interest  in  her  hus- 

3.  band's  real  estate,  in  Indiana,  is  an  estate  in  the  land 
itself,  and  not  a  mere  encnmbrance  resting  npon  it. 

Tanguey  v.  O'Cannell  (1892),  132  Ind.  62,  63,  31  N.  E.  469; 
Bever  v.  North  (1886),  107  Ind.  544,  8  N.  E.  576;  Clements 
V.  Davis  (1900),  155  Ind.  624,  632,  57  N.  E.  905;  Frain  v. 
Bwrgett  (1898),  152  Ind.  55,  66,  50  N.  E.  872,  52  N.  E.  395. 
The  statute  (§262  Bums  1908,  §262  R.  S.  1881)  pro- 

4.  vides  that  ''All  persons,  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  de- 
manded, shall  be  joined  as  plaintiffis."  This  statute  is  to  be 
liberally  construed,  but  the  rule  still  obtains  that  the  com- 
plaint must  state  a  cause  of  action  in  favor  of  all  the  plain- 
tiffii.  The  grievance  must  be  common  to  the  several  plain- 
tifis  and  each  must  be  interested  in  the  relief  asked  or  some 
part  of  it,  but  it  is  not  essential  that  their  interest  in  the 
judgment  be  the  same  or  equal.  American  Plate  Olass  Co. 
V.  Nicoson  (1905),  34  Ind.  App.  643,  647,  73  N.  E.  625 ;  Lar- 

sen  V.  Groeschel  (1884) ,  98  Ind.  160.    While  the  ques- 

5.  tion  in  the  exact  form  presented  here  does  not  seem 
to  have  been  decided  in  Indiana,  kindred  questions 

already  decided  considered  in  connection  with  our  statute 
fully  warrant  the  conclusion  that  a  complaint  alleging  facts 
which  show  that  a  husband  has  been  defrauded  out  of  real 
estate,  title  to  which  was  in  his  name,  and  in  the  conveyance 
of  which  his  wife  joined,  shows  such  interest  in  the  wife  as 
makes  her  a  proper  party  plaintiff  with  her  husband  in  a 
suit  to  recover  damages  for  such  alleged  fraud.  Staser  v. 
Oaar,  Scott  &  Co.  (1907),  168  Ind.  131,  79  N.  E.  404;  Staser 
V.  Oarr,  Scott  <&  Co.  (1906),  38  Ind.  App.  696,  78  N.  E. 
W7;  Lake  Erie,  etc.,  R.  Co.  v.  Priest  (1892),  131  Ind.  413,  31 
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N.  B.  77;  Tanguey  v.  O'ConneU,  supra;  City  of  New  Albany 
V.  Unes  (1899),  21  Ind.  App.  380,  386,  51  N.  E.  346 ;  8imar 
V.  Canaday  (1873),  53  N.  Y.  298,  304,  13  Am.  Rep.  523. 

Appellant  also  asserts  that  the  facta  relied  on  to  show 
fraud  amonnt  only  to  an  expreasion  of  appellant's  opinion 
as  to  the  value  of  the  land  and  further  that  appellee  'Willjam 
P.  Jester  had  the  opportunity  to  ascertain  for  himself  the 
quality  and  value  of  the  Starke  County  land,  and  if  he  failed 
so  to  do,  his  chaise,  that  he  was  deceived,  will  not  avail 

because  of  his  negligence.    Bepresentations  as  to  value 
6.    are  not  ordinarily  suMcient  to  support  a  charge  of 

fraud,  but  under  some  circumstances  such  represen- 
tations are  afBrmations  of  fact.  If  the  vendor  of  real  estate 
assumes  to  have  special  knowledge  of  the  value  of  the  prop- 
erty and  the  vendee  is  ignorant  of  the  value  and  inexperi- 
enced in  such  transactions,  and  these  facts  are  known  to 
the  vendor,  who  also  knows  that  the  vendee  trusts  entirely 
to  his  good  faith  and  judgment  as  to  value,  representations 
of  value  made  under  such  circumstances  as  the  basis  of  a 
contract  between  the  parties  may  be  regarded  as  representa- 
tions of  material  facts.  Manley  v.  Felty  (1896),  146  Ind. 
194, 199,  45  N.  E.  74;  CuUey  v.  Jones  (1905),  164  Ind.  168, 

171,  173,  73  N.  E.  94.    In  Culley  v,  Jones,  supra,  on  pages 

172,  176  it  is  said:  "'Whether  such  representations  as  to 
value  are  merely  the  expressions  of  an  opinion,  or  affirma- 
tions of  facts  to  be  relied  upon,  is  a  question  of  fact  to  be 
determined  by  the  jury.  •  •  •  And  where  they  are 
fraudulently  made  of  particulars  in  relation  to  the  estate 
which  the  v^idee  has  not  equal  means  of  knowing,  and 
where  he  is  induced  to  forbear  inquiries  which  he  would 
otherwise  have  made,  and  damage  ensues,  the  party  guilty 
of  the  fraud  will  be  liable  for  the  damage  sustained.  *  *  * 
Whether  the  alleged  representations  were  such  as  appellant 
had  the  right  to  rely  upon,  or  whether  they  were  reasonably 
calculated  to  deceive  snch  a  person  as  appellant,  were  ques- 
tions of  fact  for  the  jury.     •     •     •     'The  design  of  the 
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law  is  to  protect  the  weak  and  credulous  from  the  wiles  and 
stratagems  of  the  artful  and  cunning,  as  well  as  those  whose 
ifigilance  and  sagacity  enable  them  to  protect  themselves.'  " 
See,  also,  Simar  v.  Canaday,  supra,  306. 

But  the  charge  in  the  complaint  and  the  finding  of  facts 

go  much  farther  than  a  mere  statement  of  value.     It  is 

found  that  appellant  stated  that  the  farm  of  210  acres 

7.  was  first  class  agricultural  land,  composed  of  black 
loam  with  a  clay  subsoil  and  was  suitable  to  the 

raising  of  all  kinds  of  grain;  that  the  whole  farm  was  as 
good  as  the  small  portion  pointed  out  to  said  appellee ;  that 
the  soil  was  as  deep  and  as  good  and  of  the  same  quality 
as  that  of  the  240  acres,  and  the  farm  was  as  good  in  every 
particular  as  the  one  he  had  examined  for  himself;  that  it 
had  a  deep  and  productive  soil  over  all  its  surface  except 
about  three  acres.  These  are  material  representations  of 
existing  facts  chained  in  the  complaint  and  found  by  the 
court  to  have  been  made  knowingly  and  falsely  for  the  pur- 
pose of  defrauding  appellees.  The  complaint  therefore  was 
not  insufficient  nor  the  conclusions  of  law  erroneous  because 
of  the  absence  of  material  facts  showing  fraud.  Boltz  v. 
O'Conner  (1910),  45  Ind.  App.  178,  183,  90  N.  E.  496; 
Harris  V.  McMwrray  (1864),  23  Ind.  9;  N orris  v.  Thorp 
(1878),  65  Ind.  47;  Jones  v.  Hathaway  (1881),  77  Ind.  14, 
21;  Bish  V.  Beaity  (1887),  111  Ind.  403,  407,  12  N.  E.  523 
Coulter  V.  Clark  (1903),  160  Ind.  311,  315,  66  N.  E.  739 
Louchs  V.  Taylor  (1899),  23  Ind.  App.  245, 249, 55  N.  E.  238 
Kramer  v.  Williamson  (1893),  135  Ind.  655,  660,  35  N.  E. 
388. 

In  M<mley  v.  Felty,  supra,  on  page  198  it  is  said :    *  *  Upon 
the  question  of  diligence,  it  has  been  settled  that  a  contract- 
ing party  may  rely  on  the  express  statement  of  an 

8.  existing  fact,  the  truth  of  which  is  unknown  to  him, 
but  which  is  asserted  by  the  other  contracting  party, 

as  a  basis  for  mutual  agreement.  *  *  *  Of  course,  this 
proposition  must  be  regarded  in  the  light  of  another  which 
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is  equally  well  settled,  that  one  may  not  rely  upon  the  trath 
of  a  statement  which  he  knows  to  be  nntruey  or  wiiich  is 
manifestly  false."  See,  also,  Cully  v.  Jones,  supro,  171; 
Leonard  v.  Springer  (1902),  197  lU.  532,  538,  64  N.  E.  299. 
In  this  case  the  facts  show  a  fraudulent  conspiracy  to 
cheat  appellees  out  of  their  land.  Appellee  William  P.  Jester 
was  taken  into  a  section  of  country  with  which  he  was 

9.  wholly  unacquainted.    This  fact,  his  credulity,  his 
i^orance  of  values  and  inexperience  were  known  to 

appellant.  He  was  shown  one  farm  with  a  view  of  trading 
for  it  and  then  taken  to  another  which  he  only  casually  ob- 
served with  no  idea  or  intention  of  purchasing  it.  In  view 
of  subsequent  events  the  conclusion  is  inevitable,  and  the 
proof  sufficient  to  show,  that  appellant  employed  this  plan 
as  a  part  of  the  means  by  which  said  appellee  was  induced 
to  trade  for  the  210  acres  without  learning  its  true  charac- 
ter or  value.  He  had  left  the  farm  and  was  on  the  way 
back  to  the  station  to  take  his  train  for  home  before  the 
trade  was  suggested.  He  heard  the  self-praise  of  appellant, 
his  alleged  helpful  advice  to  others  in  similar  transactions 
and  fell  into  the  trap  so  adroitly  set  for  him.  They  traveled 
in  the  night  and  early  next  morning  said  appellee  was  at 
home  sixty  miles  away  from  the  farm,  but  still  under  the 
influence  and  domination  of  appellant.  Th^e  was  then  no 
convenient  means  by  which  he  could  learn  the  facts  for  him- 
self. The  knowledge  he  obtained  first  hand  was  indequate 
and  deceptive.  It  cannot  be  said  as  a  matter  of  law  that 
his  negligence  was  such  as  to  bar  his  right  of  recovery  for 
fraud  practiced  upon  him.     Appellant  assumed  to 

10.  know  the  facts  and  made  his  statements  for  the  pur- 
pose of  inducing  appellees  to  part  with  their  land, 

knowing  that  they  were  ignorant  of  the  facts  and  relying 
implicitly  upon  him  for  a  true  representation  of  the  farm. 
He  knowingly  and  purposely  deceived  them.  He  cannot 
now  escape  from  the  consequence  of  such  conduct  for  two 
reasons:     (1)  Because  he  assumed  to  know  the  facts  and 
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made  false  statements  of  material  matters  to  induce  appel- 
lees to  make  the  trade,  knowing  at  the  time  that  they  were 
false  and  that  appellees  were  relying  upon  him  for  the  truth. 
(2)  Because  by  his  management,  connivance,  trickery,  and 
overpowering  influence,  appellees  were  prevented  from  mak- 
ing an  investigation  to  ascertain  the  facts  for  themselves, 
and  induced  to  rely  upon  his  representations. 

Upon  the  whole  record  the  case  seems  to  have  been  fairly 
tried  and  a  correct  result  reached.  While  it  is  the  privilege 
of  the  defendant  to  rely  upon  the  weakness  of  the  plaintiff's 
case  and  not  to  testify  in  his  own  behalf,  in  view  of  the 
serious  charges  of  fraud  and  misrepresentation  made  against 
appellant,  the  truth  or  falsity  of  which  must  have  been 
known  to  him,  it  is  at  least  remarkable  that  he  failed  to 
testify  and  enlighten  the  court  by  his  version  of  the  trans- 
actions.   "Where  a  party  has  in  his  own  keeping  and 

11.  at  his  command,  testimony  presumably  favorable  to 
him,  his  failure  to  produce  such  testimony  warrants 
the  presumption  that  the  testimony  if  produced  would  be 
unfavorable  to  him.  Indiana  Union  Traction  Co.  v.  Scribner 
(1911),  47  Ind.  App.  621,  631,  93  N.  E.  1014;  Lee  v.  State 
(1901),  156  Ind.  541,  548,  60  N.  E.  299. 

The  appellant  has  pointed  out  no  available  error.  The 
ease  presents  many  facts  which  show  a  flagrant  disregard 
cf  the  principles  of  fair  and  honest  dealing  and  a  wilful 
and  persistent  design  to  defraud.  The  apparent  credulity 
and  helplessness  of  appellees  while  under  the  influence  of 
appellant  instead  of  excusing  his  conduct,  under  all  the  facts 
of  the  case,  only  add  to  the  enormity  of  such  conduct,  which 
should  be  discouraged  by  all  available  means.  The  judg- 
ment is  therefore  affirmed  with  ten  per  cent  damages. 

Ibach,  C  J.,  Hottel,  Lairy  and  Adams,  JJ.,  concur. 
Myers,  J.,  concurs  in  result  but  dissents  to  assessment  of 
penalty. 

NorrK.--Reported  in  100  N.  E.  15.  See,  also,  under  (1)  2  Cyc. 
718;    (2)  14  Cyc.  952,  956;    (3)  14  Cyc.  924;    (4)  31  Cyc.  103;    (5) 
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20  Cyc.  94;  (6)  20  Cyc.  51;  (7)  20  Cyc.  59;  (8)  20  Cyc.  33;  (9) 
20  Cjc  32,  57;  (10)  20  Cyc.  61;  (11)  18  Cyc.  1059.  As  to  what 
false  represeotatloDS  Id  respect  of  value  give  vendee  a  suit  agninst 
yexOae,  se«  IS  Am.  8L  566;  15  Am.  Rep.  382. 


The  PirrsBimGH,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Foust, 
Aduinistratrix. 

[No.  7,882.    Filed  October  17,  1912.    Rebearlng  denied  Uarcb 
14.  191  a  1 

1.  NEOLiasncE.  —  Elemenla  of  Action.  —  Complaint.  —  Where  the 
brencli  by  defendant  of  a  legal  duty  owing  by  bim  to  the  plain- 
tiff, and  an  Injury  to  plaintiff  resulting  from  eucb  breach.  Is 
ahown,  actionable  negligence  exists,  but  the  absence  of  either  of 
the  three  elements  will  render  the  complaint  bad.    p.  94. 

2.  Puunrao. — Complaint. —  Su/pdency.—  Recttalg. — The  aufflciency 
of  a  complaint  stating  facts  conatitnting  all  the  elements  of  ac- 
tionable negligence  Is  not  affected  by  the  reason  that  ft  ala> 
contains  the  Btatement  of  facts  by  way  of  redtaL    p.  95. 

3.  RAiLBOADB.^/nyurie*  to  Pergons  on  Track». — Licensees, — The 
rale  that  a  mere  licensee  enjoys  the  license  subject  to  Its  att^ul- 
ant  risks  and  concomitant  perils,  and  that  the  only  dnty  owing  to 
a  licensee  by  one  gtanting  the  license  is  to  protect  him  from  wil- 
ful Injury,  la  not  awilicable  where  a  railroad  company  had  con- 
tracted for  the  installation  of  a  Bystem  of  Interlocking  devices 
and  had  licensed  decedent,  bb  an  employe  of  the  contractor,  to  go 
upon  Its  tracks  In  carrying  on  the  work  of  Installation,  but  such 
rule  !s  to  be  confined  to  esses  where  the  licensee  Is  granted  per- 
mission to  go  upon  the  premises  of  the  owner  for  purposes  of  his 
own,  and  In  which  the  owner  has  no  Interest     p.  95. 

4.  Neouoence. — Legal  Statua  of  Injured  Person. — Complaint. — ^The 
legal  statns  of  a  person  at  the  time  of  his  injury  or  death 
through  the  negligence  of  another  Is  not  to  be  determined  by  Its 
characterization  In  the  complaint,  but  from  all  the  facts  averred 
p.  96. 

6.  Railboadb. — Injury  to  Persont  on  Trackt. — Complaint. — Suffl- 
ctencj/. — Where  decedent,  who  was  killed  by  one  of  defendant's 
trains  while  he  was  on  the  track  In  the  employ  of  a  contractor 
engaged  In  inBtalling  a  signal  system  for  defendant,  the  all^a- 
tlon  of  the  comi^Int  that  decedent's  duty  required  bIm  to  be 
npoQ  tbe  tracks  at  the  place  where  the  injury  occurred  and  that 
he  waB  there  by  Invitation  of  defendant,  vrith  the  full  knowledge 
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of  defendant,  Its  seryants  and  agents,  was  sufficient  to  raise  a 
legal  duty  against  defendant  to  the  same  extent  as  if  decedent 
had  been  one  of  defendant's  employes,  p.  96. 
a  Railroads. — Injury  to  Persons  on  Tracks. — *Enyploye  of  Con" 
struction  Company. — Evidence. — Sufficiency. — In  an  action  for 
Degllgent  death  on  the  defendant's  railroad  track  of  one  claimed 
to  have  been  employed  by  a  contractor  at  the  time  engaged  in  in- 
stalling a  signal  system  for  defendant,  there  could  be  no  recovery 
bj  plaintiff  in  the  absence  of  proof  that  a  contract  existed  be- 
tween decedent's  employer  and  defendant  whereby  decedent  was 
authorized  to  go  upon  the  tracks,    p.  97. 

7.  RAiutOADS. — Injury  to  Persons  on  Tracks. — Employe  of  Con- 
structUm  Company. — Evidence. — Sufficiency. — In  an  action  for 
negligent  death  on  the  defendant's  railroad  track  of  one  claimed 
to  have  been  employed  by  a  contractor  at  the  time  engaged  in  in- 
stalling a  signal  system  for  defendant,  evidence  merely  showing 
that  the  contractor  was  installing  a  signal  system  was  not  suffi- 
cient to  show  contractual  relation  between  him  and  defendant 
that  would  authorize  decedent  to  be  upon  defendant's  tracks, 
where  it  was  shown  that  three  railroads  crossed  at  the  particu- 
lar place,    p.  97. 

8.  Railboads. — Injury  to  Persons  on.  Tracks. — Employe  of  Con- 
struction Company. — Negligence. — Eindence. — Sufficiency. — ^Where 
the  negligence  charged  was  In  an  attempt  to  make  a  flying  switch 
whereby  decedent  was  run  over  by  a  cut  of  cars  while  he  was  on 
defendant's  tracks  in  the  employ  of  a  construction  company  en- 
gaged in  installing  a  signal  system,  and  the  undisputed  evidence 
showed  that  decedent's  work  did  not  require  him  to  go  upon  the 
tracks,  that  decedent  at  his  own  request  was  permitted  to  walk 
up  the  west-bound  main  track  some  distance  to  procure  a  pick, 
that  on  looking  back  he  saw  a  train  approaching  from  the  east 
and  he  stepped  over  on  the  east-bound  track  and  was  run  down 
and  killed  by  a  cut  of  cars  running  west  and  pushed  by  an 
enghie,  that  there  was  nothing  to  obstruct  decedent's  view  of  the 
approaching  cut  of  cars,  and  it  was  not  shown  that  the  cut  of 
cars  was  being  run  at  a  rapid  and  dangerous  speed,  nor  that 
defendant's  servants  had  any  knowledge  of  decedent's  presence 
at  the  place  of  injury,  a  judgment  for  plaintiff  is  not  supported 
by  sufficient  evidence,    p.  97. 

From  Starke  Cipcnit  Court ;  Francis  J.  Vurpillat,  Judge. 

Action  by  Mary  E.  Foust,  administratrix  of  the  estate  of 
Samuel  A.  Fonst,  deceased,  against  The  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
jud^ent  for  plaintiff,  the  defendant  appeals.    Reversed. 
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loss,  for  appellant. 

C.  Miller  and  Frank  M.  Trissal,  top  appellee. 
.  P.  J. — Appellee's  decedent  was  killed  on  Janaarj 
at  or  near  the  town  of  North  Judson,  Indiana, 
I  over  b;  a  car  operated  by  appellant's  servants  on 
'a  railroad.  After  the  usual  formal  averments,  the 
complaint  states  in  detail  the  location  of  appellant's 
1  buildings,  the  location  of  street  and  railroad  cross- 
oates  the  number  of  people  using  the  crossings,  and 
and  proceeds:     "That  300  feet  north  from  the 

I  of  the  platform  of  said  defendant's  passenger 
located  the  tower  and  signal  house  of  said  defend- 
1,  and  the  railroads  there  that  cross  it  That  pre- 
the  date  aforesaid,  said  defendant  had  contracted 
Union  Switch  and  Signal  Company,  to  construct 

II  about,  over  and  upon  its  tracks,  at  said  town,  a 
'.  interlocking  devices  for  use  in  the  operation  of 
ailroad,  and  had  licensed  said  Union  Switch  and 
impany  and  its  employes  to  go  upon  and  aboat  said 
carrying  on  the  work  of  constructing  and  install- 
interlocking  devices.  That  the  decedent  received 
r  at  the  hour  of  11 :25  a.  m.  on  the  date  before  men- 
ad  at  the  time  of  receiving  it  he  wss  an  employe 
Tnion  Switch  and  Signal  Company,  working  along 
'  other  laborers,  in  the  construction  and  installation 
iterloeking  works,  the  place  where  they  were  carry- 
eir  work  being  upon  said  defendant's  main  tracks, 
the  north  end  of  the  platform  of  the  defendant's 
*  station  and  said  tower  house,  and  his  and  their 
)  such  laborers  required  him  and  them  to  be  npou 
t  said  defendant's  main  railroad  tracks  at  the  place 
d  work  was  being  carried  on,  and  where  he  received 
ies,  and  he  was  there  at  the  place  where  he  was  in- 
the  invitation  of  said  defendant,  and  with  the  full 
[6  of  the  said  defendant,  and  its  servants  and  agents, 
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engaged  in  the  operation  of  its  cars  and  engines,  through 
and  in  said  town  of  North  Judson,  and  over  and  upon 
the  tracks  where  said  interlocking  works  were  being  in- 
gtalled.  That  while  being  at  the  place  above  mentioned  in 
carrying  on  the  work  that  his  duties  required,  the  said  de- 
cedent was  exercising  due  care  and  diligence  for  his  own 
safety,  and  to  avoid  injury  to  himself,  from  the  passage  and 
numing  of  cars  and  engines,  on  and  about  the  tracks  at 
which  he  was  at  work,  but  notwithstanding  his  exercise  of 
care,  he  was,  without  his  own  fault,  run  over  and  crushed 
by  one  of  said  defendant's  freight  cars,  his  death  resulting 
from  being  so  crushed,  said  car  being  part  of  a  local  freight 
train  which  was  negligently  and  carelessly  managed  and 
operated  by  said  defendant's  servants  in  charge  thereof,  in 
an  attempt  by  them  to  make  what  is  termed  in  railroading  a 
'flying  switch'  that  in  attempting  to  make  such  'flying 
switch'  they  detached  four  freight  cars  from  a  local  freight 
train  of  cars,  under  their  care,  and  with  an  engine  at- 
tached to  said  four  cars  backed  the  same  at  a  rapid  and  reck- 
less rate  of  speed  upon  one  of  the  two  main  tracks  at  pre- 
cisely the  same  moment  of  time  that  a  through  freight  train 
was  passing  on  the  other  parallel  main  track  of  said  defend- 
ant's railroad.  That  said  decedent  seeing  said  through 
freight  train  moving  toward  him,  and  to  escape  injury  from 
it,  passed  from  the  main  track  on  which  it  was  coming,  and 
on  which  he  was  then  at  work,  over  to  said  other  main  track, 
on  which  said  freight  cars  of  said  local  freight  train  were 
being  backed,  that  being  the  only  place  to  which  he  could 
then  go  to  get  out  of  the  way  of  and  to  escape  injury  from 
said  moving  through  freight  train ;  that  in  so  passing  over 
from  one  track  to  the  other,  his  back  was  in  the  direction 
from  which  said  backing  cars  were  coming  toward  him,  he 
at  the  time  of  so  passing  over  to  said  track  not  knowing  and 
having  no  means  whatever  of  knowing  or  ascertaining,  that 
an^  ears  were  being  backed  upon  said  track,  or  any  reason 
to  8cuq>ect  or  believe  that  they  would  be  so  backed,  or  that 
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said  track  was  not  clear,  and  not  being  in  a  position  in  which 
he  could  see,  hear  or  know  that  they  were  being  bo  backed. 
That  no  £agman  or  other  person  was  upon  or  about  said 
backing  cars,  or  npon  the  track  upon  which  they  were  being 
backed  to  give  any  notice,  warning  or  signal  of  their  ap- 
proach, nor  was  any  notice,  warning  or  tngaal  of  their 
approach  given.  The  plaintiff  avers  that  the  act  of  making 
'flying  switch'  within  the  corporate  limits  of  said  town  was, 
because  of  the  facts  hereinbefore  stated,  at  all  times  one  of 
great  danger  to  human  life,  and  was  particularly  so  at  the 
time  and  place  and  under  the  circtunatances  hereinbefore 
stated,  and  was  entirely  unnecessary  and  wrongful  in  the 
operation  of  said  defendant's  railroad  throi^h  said  town, 
and  the  act  of  so  backing  said  cars  at  said  time  and  place, 
in  an  attempt  to  make  such  'flying  switch'  and  the  omission 
to  give  any  warning  or  signal  by  the  persons  in  charge  of 
said  car,  of  their  intention  to  make  such  switch,  were  all 
acta  of  negligence,  all  contributing  and  concurring  to  cause, 
and  did  cause  said  decedent's  injury  and  death,  he  himself 
being  entirely  without  fault  and  exercising  due  care  to  avoid 
such  injury," 

To  this  complaint  the  appellant  flled  a  demurrer  for  want 
of  sufficient  facta,  which  demurrer  waa  overruled  by  the 
court,  and  the  cause  put  at  issue  by  an  answer  in  denial. 
Trial  by  jury,  and  verdict  returned  for  appellee.  Appel- 
lant's motion  for  a  new  trial  waa  overruled  by  the  court, 
and  judgment  rendered  on  the  verdict.  Errors  assigned  and 
relied  upon  for  reversal  are;  (1)  error  of  the  court  in  over- 
ruling the  appellant's  demurrer  to  the  amended  complaint; 
(2)  error  of  the  court  in  overruling  appellant's  motion  for 
a  new  trial.  We  will  consider  the  errors  in  the  order  of 
their  assignment. 

The  sufficiency  of  the  complaint  in  this  case,  as  w^  as 
in  all  caaes  involving  actionable  negligence,  may  be 

1.  determined  by  the  following  tests :  Do  the  facta  al- 
leged show. a  legal  duty  owing  by  the  defendant  to 
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protect  the  plaintiff  at  the  time  and  place  of  the  injury  of 
which  complaint  is  madet  Do  the  facts  show  a  hreach  of 
that  duty  by  the  defendant  t  And  do  the  facts  further  show 
an  injury  arising  out  of  such  breach  t  If  all  of  these  ele- 
ments are  brought  together  by  proper  averments^  they  con- 
stitute actionable  negligence.  But  the  absence  of  any  one 
renders  the  complaint  bad.  .  A  casual  reading  of  the 

2.  complaint  under  consideration  will  disclose  a  notable 
absence  of  direct  averments^  and  a  general  use  of  the 

participle  instead  of  the  finite  verb.  This  form  of  pleading 
should  be  condemned^  but  we  think  the  complaint  before  us 
is  good  independent  of  the  facts  attempted  to  be  shown,  by 
way  of  recital. 

Appellant  strongly  urges  that  as  it  affirmatively  appears 

from  the  complaint  that  appellee's  decedent  was  at  the  time 

of  his  injury  and  death  an  employe  of  the  Union 

3.  Switch  and  Signal  Company,  and  as  such  was  licensed 
to  go  upon  the  tracks  and  grounds  of  appellant,  his 

legal  status  was  that  of  a  mere  licensee  and  no  right  of  action 
arose  in  favor  of  his  personal  representative  on  account  of 
his  death  through  the  negligence  of  the  appellant.  It  is  true 
that  a  mere  licensee  enjoys  the  license  subject  to  its  attend- 
ant risks  and  to  its  concomitant  perils.  The  only  legal  duty 
owing  to  a  licensee  by  one  granting  the  license  is  to  protect 
the  former  from  wUful  injury.  ThieU  v.  McManus  (1891), 
3  Ind.  App.  132,  134,  28  N.  E.  327 ;  EvansvUle,  etc.,  R.  Co. 
V.  OHffin  (1885),  100  Ind.  221,  223,  50  Am.  Rep.  783;  /n- 
(Kcna,  etc.,  B.  Co.  v.  Barnhart  (1888),  115  Ind.  399,  408, 16 
N.  E.  121;  City  of  Indianapolis  v.  Emmelmcm  (1886),  108 
M  530,  532,  9  N.  E.  155,  58  Am.  Rep.  65 ;  Faris  v.  Holerg 
(1893),  134  Ind.  269,  276,  33  N.  E.  1028,  39  Am.  St.  261. 
This  rule,  however,  must  be  limited  to  cases  where  the 
licensee  is  granted  permission  to  go  upon  the  premises  of 
the  owner  for  purposes  of  his  own,  and  in  which  the  owner 
hag  no  interest.  In  this  case,  the  averment  of  the  complaint 
IS  that  appellant  had  contracted  with  the  immediate  em- 
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ployer  of  appellee's  decedent  to  install  a  system  of  inter- 
locking devices,  and  had  licensed  decedent,  as  one  of  the 
contractor's  employes,  ta  go  upon  the  tracks  in  carrying  on 
the  work  of  installation.  It  cannot  be  said  that  appellant 
had  no  interest  in  the  work  being  done^  or  that  the  license 
granted  to  the  decedent  to  go  upon  appellant's  tracks  was 
wholly  for  a  purpose  of  his  own.    The  legal  status  of 

4.  the  decedent  will  not  be  determined  by  its  character- 
ization in  the  complaint,  but  will  be  determined  from 

all  the  facts  averred.  In  Cleveland,  etc,  B.  Co.  v.  Powers 
(1909),  173  Ind.  105,  116,  88  N.  B.  1073,  89  N.  B.  485,  the 
court  said:  ^'An  invitation  is  implied  where  some  benefit 
accrues  or  is  supposed  to  accrue  to  the  party  extending  the 
invitation,  or  is  in  the  interest  of  both  parties,  or  consists 
in  going  upon  the  premises  upon  the  business  of  the  owner." 
Mr.  Campbell,  in  his  treatise  on  negligence,  says:  "The 
principle  appears  to  be  that  invitation  is  inferred  where  there 
is  a  common  interest  or  mutual  benefit,  while  a  license  is 
inferred  where  the  object  is  the  mere  pleasure  or  benefit  of 
the  person   using  it."    Campbell,   Negligence   §33. 

5.  Moreover,  it  appears  by  a  further  averment  of  the 
complaint  that  the  duty  of  decedent  as  a  laborer  re^ 

quired  him  to  be  upon  appellant's  tracks  at  the  place  where 
the  work  was  being  carried  on  and  where  he  received  his 
injury,  and  that  he  was  in  the  place  where  he  was  injured 
by  the  invitation  of  appellant,  with  the  full  knowledge  of 
appellant,  its  servants  and  agents.  In  the  recent  case  of 
East  Hill  Cemetery  Co.  v.  Thompson  (1913),  post  417,  97 
N.  E.  1036,  this  court  held  that  a  complaint  which  averred 
that  the  plaintiff  was  lawfully  in  and  upon  the  grounds  and 
premises  of  the  defendant,  by  and  with  the  consent  and  in- 
vitation of  the  defendant,  was  sufficient  to  show  that  plain- 
tiff was  not  a  trespasser  or  a  licensee.  And  in  the  case  at 
bar  we  think  the  averment  that  decedent  was  upon  the  tracks 
by  the  invitation  of  appellant  states  a  fact  and  not  a  conclu- 
sion, and  raises  a  legal  duty  against  appellant  to  the  same 
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extent  as  if  decedent  had  been  one  of  appellant's  employes. 
There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  second  specification  of  error,  the  overruling  of  appel- 
lant's motion  for  a  new  trial,  calls  in  question  the  sufficiency 
of  the  evidence  to  support  the  verdict.  Appellant  intro- 
dueed  no  evidence,  but  at  the  conclusion  of  appellee's  evi* 
denee,  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  in  its  favor.  This  motion  was  overruled  by  the  court, 
which  ruling  was  assigned  as  one  of  the  grounds  for  a  new 
trial.     It  is  first  urged  that  there  is  no  proof  of  any 

6.  contract  between  the  Union  Switch  and  Signal  Com- 
pany and  the  appellant.    Such  proof  is  important, 

as  the  right  to  recover  for  the  negligence  of  appellant  is 
dependent  upon  some  contractual  relation  being  shown  be- 
tween decedent's  employer  and  the  appellant,  whereby  dece- 
dent was  authorized  to  go  upon  appellant's  tracks.  There 
was  no  evidence  whatever  of  invitation  express  or 

7.  implied,  the  sole  reliance  being  upon  the  alleged  con- 
tract.   The  only  evidence  upon  this  subject  was  by 

the  witness  Miller,  who  testified  that  Foust  at  the  time  of 
his  injury  and  death  was  working  for  the  Union  Switch  and 
Signal  Company;  and  the  witness  Bemethy,  who  testified 
that  an  interlocking  system  was  being  installed  by  contrac- 
torsw  As  it  is  shown  that  three  railroads  crossed  at  this  point, 
no  lawful  inference  could  be  drawn  from  the  evidence  offered 
that  would  support  the  allegations  of  the  complaint.  Fail- 
ore  to  make  this  proof  was  fatal  to  the  right  to  recover. 

Again  appellant  insists  that  there  was  no  proof  of  the 

negligence  charged  in  the  complaint.    It  will  be  recalled 

that  the  negligence  charged  was  that  decedent  on  the 

8.  date  of  his  injury  was  employed  by  the  Union  Switch 
and  Signal  Company,  working  with  fifty  other  labor- 
ers in  the  construction  and  installation  of  interlocking  works 
on  the  defendant's  main  tracks,  between  the  north  end  of 
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the  platform  of  defendant's  passenger  station  and  the  tower 
house,  a  distance  of  300  feet ;  that  it  was  necessary  for  such 
laborers  to  be  upon  appellant's  tracks  where  the  work  was 
carried  on ;  that  a  cut  of  cars  was  negligently  and  carelessly 
managed  by  the  defendant's  servants,  in  an  attempt  to  make 
a  ** flying  switch"  whereby  the  cars  were  backed  on  one  of 
the  two  main  tracks  at  a  rapid  and  reckless  rate  of  speed 
at  the  same  moment  a  through  freight  train  was  passing  upon 
the  other  main  track.  The  appellant  was  clearly  negligent 
in  attempting  to  make  a  ** flying  switch"  over  300  feet  of 
its  main  track  where  fifty  men  were  employed.  The  proof, 
however,  gives  no  support  to  the  allegations  of  the  complaint. 
The  undisputed  facts  are  that  the  decedent  on  the  date  of 
his  injury  was  employed  by  the  Union  Switch  and  Signal 
Company,  and  engaged  with  one  Lewis  Miller  in  mixing 
concrete  near  the  tower  house  and  the  Three  I  crossing.  His 
work  did  not  require  him  to  go  upon  the  tracks.  Soon  after 
commencing  work,  the  decedent  with  Miller  and  two  others 
had  gone  up  the  track  about  900  feet  from  the  place  where 
he  was  employed  for  a  load  of  gravel,  which  had  been  un- 
loaded on  the  space  between  the  two  main  tracks.  A  pick 
was  left  at  the  place  where  the  gravel  was  secured,  and 
shortly  before  noon,  the  foreman  directed  Miller  to  go  and 
get  it.  Decedent  asked  that  he  be  permitted  to  get  the  pick, 
and  upon  consent  being  given  started  northwest  on  the  west- 
bound main  track.  He  had  proceeded  a  short  distance  north 
of  the  Erie  crossing,  when,  by  looking  back,  he  discovered 
a  through  freight  approaching  from  the  east  He  then 
stepped  over  on  the  east-bound  track,  and  was  run  down 
and  killed  by  a  cut  of  cars  running  west,  pushed  by  an  En- 
gine. There  was  nothing  to  obstruct  his  view  of  the  ap- 
proaching cut  of  cars,  and  no  one  saw  him  killed.  The  serv- 
ants of  appellant  were  not  attempting  to  make  a  flying  switch 
at  the  time  decedent  was  killed,  but  the  cars  were  being  run 
westward  for  the  purpose  of  attempting  a  flying  switch  on 
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the  return  eastward.  There  was  no  evidence  that  the  cars 
were  being  run  at  a  rapid  and  dangerous  rate  of  speed.  The 
decedent  was  not  in  the  place  where  the  complaint  alleges 
he  was  employed,  and  where  his  duties  required  him  to  go 
upon  the  tracks,  but  was  at  a  point  five  or  six  hundred  feet 
west  of  the  tower  and  beyond  the  Erie  crossing.  There  was 
no  flagman  on  the  first  car  to  give  warning,  and  no  signals 
were  given,  but  it  is  not  averred  in  the  complaint  that  it  was 
the  duty  of  appellant  to  give  signals  or  to  provide  such  flag- 
man. 

It  was  not  shown  by  the  evidence  that  appellant's  employes 
operating  the  engine  and  cut  of  cars  had  any  knowledge  of 
the  presence  of  the  decedent  at  the  place  of  his  injury,  or 
had  any  knowledge  that  workmen  or  other  persons  were 
likely  to  be  in  that  immediate  vicinity.  There  was  no  street 
or  highway  crossing  within  a  quarter  of  a  mile  in  either 
direction.  That  the  decedent  knew  of  the  cut  of  cars  is  evi- 
dent from  the  fact  that  before  going  over  the  Erie  crossing, 
he  spoke  to  one  Trinosky,  a  section  man  engaged  in  clearing 
up  the  tracks  between  the  Erie  and  the  Three  I  crossings, 
and  said  to  him,  **lo6k  out,  they  are  coming  over  the  cross- 
over.*' That  he  had  reference  to  the  switching  cars  is  evi- 
dent from  the  fact  that  the  cross-over  between  the  two  main 
tracks  could  not  be  used  by  the  west-bound  freight  train 
then  coming  forward  on  the  west-bound  track.  Without  con- 
sidering other  errors  assigned  as  causes  for  a  new  trial,  it 
already  appears  that  the  judgment  must  be  reversed.  The 
case  presents  many  features  likely  to  arouse  sympathetic 
interest,  but  the  rules  of  law  cannot  be  adjusted  to  meet 
the  exigencies  of  individual  misfortune. 

The  judgment  is  reversed  with  instructions  to  the  court 
bdow  to  sustain  appellant's  motion  for  a  new  trial. 

Note.— Reported  in  09  N.  E.  493.  See,  also,  under  (1)  29  Cyc. 
565;  (2)  31  Qyc  71;  (3)  33  Cyc.  756,  764;  (4)  29  Cyc.  667;  33 
Cyc  865;  (5)  29  Cyc.  566;  33  Oyc.  866;  (6)  33  Cyc.  889.  As  to 
one^s  legal  duty  toward  others  In  regard  to  safety  and  liability  far 
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the  breach,  see  77  Am.  St.  26.  As  to  trespassers  on  railroad  track 
and  what  duty,  if  any,  the  company  owes  them,  see  30  Am.  St  53. 
For  a  discussion  of  making  a  flying  switch  as  negligence,  see  10 
Ann.  Cas.  15;  Ann.  Gas.  1912  D.  342. 


Scott  v.  Dilley  et  al, 

[No.  7,782.     Filed  March  25.  1913.] 

1.  Appeal. — Riffht  to  Appeal. — Acceptance  of  Benefits  of  Judg- 
ment,— ^A  party  cannot  prosecute  an  appeal  and  thereby  reverse 
a  Judgment  the  benefits  of  which,  with  full  knowledge  of  the 
facts,  he  has  voluntarily  accepted,    p.  103. 

2.  Appeal. — Right  to  Appeal, — Acceptance  of  Benefits  of  Judg- 
ment.— Ouardian  and  Ward, — Partition, — Where,  in  a  partition 
proceeding  against  a  minor  defendant,  and  in  which  the  guard- 
ian was  not  a  party,  such  minor  filed  a  cross-complaint  seeldng 
to  establish  a  trust  in  the  property,  and  Judgment  was  against 
him  on  such  cross-complaint  and  decreeing  partition  as  prayed  in 
the  complaint,  the  act  of  defendant's  guardian  in  taking  posses- 
sion of  the  land  set  off  to  such  defendant  and  deriving  the  benefit 
therefrom  did  not  operate  to  estop  the  defendant  from  prosecut- 
ing an  appeal,    p.  104. 

3.  Appeal. — Waiver  of  Error. — Brief a.^An  assignment  of  errors 
questioning  the  sufllclency  of  answers  is  waived,  where  appellant 
in  his  brief,  has  failed  to  point  out  any  objections  thereto,    p.  104. 

4.  Trusts. —  Resulting  Trusts. — Evidence, — Sufficienctf. — Evidence 
showing  that  a  husband  and  wife  Joined  in  a  cQnveyance  of  the 
wife's  land,  and  about  the  same  time  bought  another  farm  which 
was  taken  In  the  name  of  the  husband,  and  that  some  part  of 
the  proceeds  of  the  first  farm  was  usea  in  the  purchase  of  the 
second  one,  is  in  itself  insuflScient  to  show  a  resulting  trust  in 
favor  of  the  wife,  or  her  heirs,  in  the  land  so  purchased  in  the 
name  of  the  husband,  under  the  provisions  of  §4019  Bums  1906, 
§2976  B.  S.  1881.    p.  104. 

5.  Tbusts. — Resulting  Trusts. — Enforcement. — Lapse  of  IHme, — 
Ekiuity  will  not  enforce  an  alleged  trust,  the  nature  of  which  is 
rendered  obscure  by  time  and  acquiescence,    p.  106. 

6.  Trusts. — Resulting  Trusts, — Creation, — ^A  resulting  trust  must 
arise,  if  at  all,  at  the  time  of  the  execution  of  the  conveyance, 
p.  106. 

7.  Trusts. — Resulting  Trusts, — Creation^, — Defendant  in  a  parti- 
tion suit,  who  sought  by  cross-complaint  to  establish  a  trust  In 
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the  property  involved,  had  the  burden  of  proving  the  material 
ayerments  of  snch  cro68HH>mplalnt  p.  106. 
8.  Tuvsis,— Enforcement. — Limitation  of  Action8. — Although  the 
statute  of  UmitatlODS  does  not  commence  to  run  against  a  trust 
until  it  has  been  openly  disavowed,  evidence,  in  an  action  to 
establish  a  resulting  trust,  from  which  the  trial  court  may  have 
Inferred  that  if  the  trust  had  ever  In  fact  been  created,  the  acts 
and  conduct  of  the  holder  of  the  legal  title  since  1878  were  such 
as  to  Indicate  an  open  disavowal,  authorized  a  recovery  on 
answers  setting  up  the  twenty  years'  statute  of  llmitatlona 
p.  107. 

From  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  Rose  Dilley  and  others  against  Ray  Scott.  Prom 
a  judgment  for  plaintiffs,  the  defendant  appeals.    Affirmed. 

Hunt  &  Oambill,  7.  H.  Kelley  and  C,  W.  Welmanf  for 
appellant. 

George  W.  Buff,  J.  W.  Lindley  and  W.  P.  Stratton,  for 
appellees. 

HoTTEL^  J. — This  is  an  action  by  appellees  for  the  partition 
of  certain  real  estate  in  a  part  of  which  appellant,  by  way  of 
cross-complaint,  seeks  to  have  a  trust  declared. 

The  facts  which  underlie  and  made  possible  the  litigation 
are  in  substance  as  follows :  On  August  9,  1868,  Elijah  H. 
Dill^  and  Mary  Ann  Neal  were  united  in  marriage.  The 
wife,  Mary  Ann  Dilley,  was  the  owner  of  a  farm  which  she 
and  her  husband,  afterwards,  about  1872  or  1873  disposed  of 
for  the  sum  of  $3,675.  The  husband,  about  this  time  bought 
another  farm,  which  is  a  part  of  the  land  sought  to  be  par- 
titioned. The  wife;  Mary  Ann  Dilley,  died  in  the  year  1878, 
leaving  as  her  heirs,  her  said  husband  and  two  children,  to 
wit:  Tressa  B.  Dilley  and  Nora  Dilley.  Nora  Dilley  died 
before  her  father,  leaving  as  her  heir,  the  cross-complainant. 
Bay  Scott.  Elijah  Dilley  married  a  second  time  and  died 
in  the  year  1907,  leaving  as  his  only  heirs,  his  widow.  Rose 
Mley,  and  two  children  by  her,  Harry  D.  Dilley  and  Elijah 
H.  DiUeyi  and  said  child  and  grandchild  by  the  first  wife. 
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Elijah  H.  Dilley,  deceased,  except  said 
I  partition  action.  The  grandchild,  'Ray 
implaint  in  four  paragraphs  in  each  of 
ive  a  troBt  declared  in  that  part  of  the 
partitioned  which  was  bought  by  the 
tie  time  his  wife  sold  her  farm, 
b  proceeds  on  the  theory  that  the  grand- 
1  and  furnished  her  husband  the  money 
I  in  question  under  an  agreement  with 
:ake  and  bold  the  land  in  trust  for  her, 
;  was  free  from  any  fraudulent  intent, 
'agraph  is  the  same  as  the  first  except  it 
Ifather  traded  his  wife's  farm  for  the 
der  the  agreement  set  out  in  the  first 
ird  is  the  same  as  the  second  in  that  it 
lie  two  farms,  but  differs  from  the  first 
the  grandmother  entrusted  her  husband 
od  that  he,  in  violation  of  the  trust  re- 
le  land  in  question  in  bis  own  name,  her 
:he  entire  consideration  paid  therefor, 
the  same  as  the  third  except  it  avers  a 
ither's  land  by  her  husband,  that  she 
he  money  to  buy  another  farm  and  that 
the  land  in  question  and  in  violation  of 
tie  in  his  own  name,  etc.  A  demurrer 
f  cross-complaint  was  overruled,  but  no 
0  the  Bufflciency  of  any  of  said  para- 

ridow  of  deceased,  then  filed  an  answer 
int  in  six  separate'  paragraphs,  the  first 
.  was  a  general  denial  All  the  other 
Ln  answer  to  said  cross-complaint  in  six 
rere  in  substance  the  same  as  the  said 
le  Dilley.  These  answers  set  up  in  one 
te  statute  of  limitations.  A  demurrer 
ted,  and  such  rulings  are  assigned  as 
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error.  A  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment for  appellees  on  their  complaint  and  against  appellant 
on  his  cross-complaint.  Appellant  filed  a  motion  for  new 
trial  which  was  overruled  and  this  ruling  is  assigned  and 
relied  on  as  error. 

We  are  first  met  with  a  motion  to  dismiss  the  appeal  on 
the  gfround  that  appellant  by  and  through  his  guardian,  has 
taken  possession  of  the  land  set  off  to  him  by  the  judgment 
of  partition  and  has  received  and  used  the  rents  thereof  and 
exercised  other  acts  of  ownership  over  such  land.  It  is  a 
well-settled  principle  of  law  that  a  party  will  not  be 

1.  i>ermitted  to  prosecute  an  appeal  and  thereby  reverse 
a  judgment  the  benefits  of  which,  with  full  knowledge 
of  the  facts,  he  has  voluntarily  accepted.  McOrew  v.  Grays- 
ton  (1896),  144  Ind.  165,  41  N.  B.  1027,  and  authorities 
cited  But,  it  is  insisted  by  appellant  that  his  right  to  the 
onendxth  interest  in  the  real  estate  which  was  set  off  to 
him,  was  conceded  by  appellees  in  their  complaint  and  that 
inasmuch  as  the  only  issue  in  controversy  was  entirely  on 
the  cross-complaint,  and  the  appeal  was  in  fact  an  appeal 
from  the  judgment  on  such  cross-complaint  that  the  fact  that 
his  guardian  took  possession  and  control  of  the  one-sixth  of 
said  real  estate  set  off  to  him,  was  not  an  acceptance  of  the 
benefits  of  the  judgment  appealed  from  within  the  meaning 
of  the  principle  of  law  above  announced  and  should  not 
operate  as  a  waiver  or  release  of  error.  If  appellant's  con- 
tention rested  on  this  ground  alone,  we  would  have  serious 
doubt  as  to  its  validity.  While  it  is  true  that  his  right  to 
a  sixth  of  the  land  in  controversy  was  not  disputed,  yet  this 
sixth  had  never  been  set  off  to  him,  and,  before  the  judgment, 
his  interest  was  in  the  entire  tract,  and  not  in  any  particular 
part  thereof.  The  reasoning  in  the  case  of  McOrew  v. 
Oraysion,  supra,  would  seem  to  indicate  that  appellant's 
acceptance  of  the  particular  part  of  said  real  estate  set  off 
to  him  in  the  partition  proceeding,  would  operate  as  a  waiver 
or  release  of  error  on  appeal.    But,  the  showing  made  by 
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the  sworn  motion  in  this  case,  does  not  show  that  appellant 
himself  took  possession  of  the  forty  acres  so  set  off  to  him, 
hot  that  such  possession  was  taken  by  his  guardian.  A 
counter-affidavit  filed  by  the  appellant,  avers  in  substance 
that,  at  the  time  of  making  such  affidavit,  he  did  not  have 
possession  of  such  real  estate  and  that  he  had  not  bad  pos- 
session thereof  at  any  time  prior  thereto,  and  that  be  had 
not  at  any  time  attempted  to  take  possession  of  said  real 
estate  and  had  not  exercised  any  anthority  over  the  same, 
and  that  he  was  then  only  twenty  years  of  age.  The  guard- 
ian was  not  a  party  to  this  suit.    "We  find  no  express 

2.  authority  in  this  State  upon  the  subject  of  the  effect 
of  a  guardian  accepting  for  bis  ward  the  benefit  of  a 

judgment  rendered  in  a  suit  against  such  ward  affecting  bis 
real  estate,  but  we  are  of  the  opinion  that  such  acceptance 
by  the  guardian  should  not  operate  to  estop  the  ward  from 
prosecuting  an  appeal  where  the  suit  and  judgment  waa 
against  the  ward.  For  this  reason  the  motion  to  dismiss  the 
appeal  should  be  overruled.  Succession  of  Flower  (1848), 
3  La,  Ann.  292.     Appellant  nowhere  in  his  brief  either 

3.  under  his  points  and  authorities,  or  in  his  argument, 
has  pointed  out  any  objections  to  either  of  the  para- 
graphs of  answer,  and  his  assignment  of  errors  which  ques- 
tions their  sufficiency  will  therefore  be  deemed  waived. 

The  grounds  of  the  motion  for  new  trial  relied  on  for 
reversal  are:     (1)  The  decision  o£  the  court  is  not  sustained 
by  sufficient  evidence.     (2)  The  decision  of  the  court  is  con- 
trary to  law.     In  support  of  the  first  ground  of  said 

4.  motion  appellant  insists,  in  effect,  that  the  facts  of 
this  case  are  clear,  and  that  they  show  that  Elijah  H. 

Dilley,  deceased,  in  the  year  1872,  sold  the  land  of  his  then 
wife,  Mary  Ann  Dilley,  and  took  the  money  received  from 
such  sale,  put  it  in  the  land  in  question  and,  under  an  agree- 
ment with  her,  took  the  title  to  such  land  in  his  own  name 
to  hold  the  same  in  trust  for  ber,  that  the  entire  considera- 
tion was  paid  by  the  wife  and  the  conveyance  to  the  husband 
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was  not  made  with  any  intent  to  defraud  creditors ;  that  a 
trnst  was  thereby  created  in  said  land  in  favor  of  Mary  Ann 
Dilley  nnder  §§4017,  4019  Bums  1908,  §§2974,  2976  R.  S. 
1881,  and  that  the  cross-complainant  as  one  of  her  heirs, 
IB  entitled  to  enforce  such  trust    We  are  unable  to  agree 
with  appellant's  yiew  of  the  evidence.    That  appellant's 
grandmother  owned  a  farm  when  she  was  married,  which 
was  afterward  sold  or  disposed  of  by  her  and  her  husband, 
and  that  th^,  about  this  time,  bought  another  farm  is  prob- 
ably shown  by  the  evidence  with  the  clearness  and  certainty 
claimed  by  appellant's  counsel,  and  the  evidence  would  prob- 
ably justify  us  in  saying  that  some  part  of  the  money  ob- 
tained from  the  sale  of  the  wife's  farm,  went  into  the  farm 
purchased  and  taken  in  the  name  of  the  husband.    If  these 
facts  alone  would  entitle  appellant  to  recover  under  his 
eroBS-complaint,  the  judgment  below  should  be  reversed* 
Bnt  the  sections  of  statute  upon   which   appellant   relies, 
dearly  indicate  that  he  should  have  gone  further  with  his 
proof.    Under  these  sections,  a  resulting  trust  will  arise  in 
three  different  classes  of  cases,   viz.,   **Firsi,  where  the 
alienee  shall  have  taken  an  absolute  conveyance  in  his  own 
name  without  the  consent  of  the  person  with  whose  money 
the  eonsideration  was  paid.    Second,  where  such  alienee, 
in  violation  of  some  trust,  shall  have  purchased  the  land 
with  moneys  not  his  own.     Third,  where  it  shall  be  made  to 
appear  that  by  agreement,  and  without  any  fraudulent  in- 
tent, the  party  to  whom  the  conveyance  was  made,  or  in 
whom  the  title  shall  vest,  was  to  hold  the  land,  or  some 
interest  therein  in  trust  for  the  party  paying  the  purchase 
money  or  some  part  thereof."     Toney  v.  Wendling  (1894), 
138  Ind.  228, 232, 233, 37  N.  E.  598.   Appellant  does  not  claim 
that  there  was  any  evidence  to  support  a  trust  under  either 
of  said  first  two  classes  of  cases,  but  insists  that  he  proved 
an  agreement  by  which  it  was  understood  between  the  hus- 
band and  wife  that  the  husband  should  hold  the  land  in 
question  in  trust  for  the  wife. 
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Upon  thfl  subject  of  the  amount  of  the  consideration  paid 

by  the  wife  for  the  land  in  question,  and  what  understanding 

or  agreement,  if  any,  was  had  between  her  and  her  huiband 

at  the  time  of  the  purchase  and  conveyance  to  him  of  said 

land,  the  evidence  is  very  uncertain  and  doubtfal. 

5.  This  no  doubt  resulted  from  the  length  of  time  inter- 
vening between  the  alleged  creation  of  the  trust  and 

its  attempted  enforcement.  This  alone  would  furnish  the 
trial  court  a  reaaon  for  its  decision.  "If  time  and  long 
acquiescence  obscure  the  nature  and  character  of  an  alleged 
trust,  equity  will  refuse  to  enforce  it."  Benson  v.  Demp- 
ster (1899),  183  III.  297,  55  N.  E.  651;  see,  also,  Parreft  v. 
Palmer  (1893),  8  Ind.  App.  356,  363,  35  N.  E.  713,  52  Am. 
St.  479. 

We  might  add  that  there  was  evidence  showing  that  Mr. 
DiUey,  the  husband,  gave  his  notes  for  the  deferred  payments 
on  said  land  the  last  of  which  notes  was  not  due  until  1881, 
three  years  after  the  death  of  his  first  wife  and  two  years 
after  his  second  marriage  and  this  note  was  not  paid  in  full 
until  after  said  second  marriage.    In  the  case  of 

6.  Tony  v.  WendUng,  supra,  the  Suprune  Court  said: 
''It  is  not  possible  to  raise  such  a  trust  by  the  subse- 
quent application  of  the  money  of  a  third  person  in  satis- 
faction of  the  unpaid  purchase  money.  It  has  been  held 
many  times  that  'the  resulting  trust  must  arise,  if  at  all,  at 
the  time  of  the  execution  of  the  conveyance. '  ' '  See  authori- 
ties there  cited,  also,  Burkert  v.  Burkert  (1877),  58  Ind. 
579;  15  Am.  and  Eng.  Ency.  Law  (2d  ed.)  1145. 

The  burden  was  on  appellant  to  prove  the  material 

7.  averments  of  his  cross-complaint,  and  we  can  not  say 
that  the  evidence  in  support  thereof  was  of  such  a 

character  as  to  authorize  a  reversal  by  this  court  of  the  deci- 
sion of  the  trial  court. 

The  proof  also  shows  that  Mary  Ann  Dilley,  in  whose  favor 
it  is  claimed  the  trust  was  created,  died  in  1878  without 
having  enforced  or  attempted  to  enforce  such  tmst    Her 
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surviving  husband  afterwards  married,  continued  to  farm 
the  land,  retained  and  appropriated  to  his  own  use  the  rents 

and  profits  of  said  real  estate.    While  it  is  true  that 
8.    where  a  trust  has  been  once  created  the  statute  of 

limitations  will  not  begin  to  run  against  it  until  the 
trust  has  been  openly  disavowed,  there  is  evidence  in  this 
case  from  which  the  trial  court  may  have  inferred  that,  if 
the  trust  had  ever  in  fact  been  created,  the  acts  and  conduct 
of  the  deceased  after  the  death  of  his  first  wife  in  1878  were 
•such  as  to  indicate  an  open  disavowal  of  such  trust,  in  which 
case  appellees  were  entitled  to  recover  under  their  answers 
setting  up  the  twenty  years'  statute  of  limitations.  See 
Cawen  v.  Henika  (1897),  19  Ind.  App.  40,  43,  48  N.  B.  809, 
and  authorities  there  cited ;  7  Ballard,  Real  Property  §7^6 
and  authorities  there  cited. 

We  find    no    available  error  in  the  record.    Judgment 
affirmed. 

Note.— Reported  in  101  N.  B.  313.    See,  also,  under  (1)  2  Cyc. 

651;  (2)  2  Cyc.  654;  (3)  2  Cyc.  1014;  (4)  39  Cyc.  160;  (5)  39 
Cyc  605;  (6)  39  Cyc.  105;  (7)  39  Cyc.  152;  (8)  39  Cyc.  600-605. 
As  to  resulting  trusts  and  the  circumstances  they  arise  from,  see 
51  Am.  Dec.  751. 


Hillyard  et  al.  v.  Robbins. 

[No.  7,901.    Filed  March  25,  1913.] 

1.  Afpeau — Review. — Evidence. — Judgment, — ^A  judgment  will  not 
be  disturbed  on  the  evidence  If  there  Is  some  evidence  from  which 
the  trial  court  may  have  foimd  facts  sufficient  to  support  the 
same.    p.  110. 

2.  Mechanics*  Liens. — Foreclosure, — Complaint — Amendment. — 
Under  1(400-403  Bums  1908,  §{391-394  R.  S.  1881,  providing  for 
the  amendment  of  pleadings,  the  trial  court  has  wide  discretion 
In  so  doing,  and  since  S8297  Bums  1908,  Acts  1889  p.  257,  relating 
to  the  filing  of  notice  of  an  intention  to  hold  a  mechanic's  lien, 
provides  that  the  description  of  the  lot  or  land  in  such  notice 
shall  be  sufficient  If  from  such  description,  or  any  reference 
therein,  the  lot  or  land  can  be  Identified,  the  action  of  the  trial 
court,  in  an  action  to  foreclose  a  mechanic's  lien  on  land  de- 
scribed in  the  notice  as  lot  81,  in  permitting  the  amendment  of 
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lint  to  ahow  lot  32  lostead,  was  not  erroneoua,  In  tbe 
a  showing  that  defendants  were  therebj  In  any  way 
prejndtced  or  deprived  of  any  right,  p.  110. 
cfl'  LiEMS. — Notice. — Defective  DeacHption.—AtHcnd- 
lefectlve  description  In  a  notice  <a  mechanics'  Iten  maj 
ded  as  to  make  It  good  If  the  notice  cootatns  any  refer- 
1,  aided  bj  extrlnalc  evidence,  maj  correct  the  descrip- 
1. 

. — Complaint. — Su-fflciency. — Initiat  Attack  on  AppeaL 
lint,  as  against  an  attack  made  for  tbe  first  time  after 
Is  Buffidwt  If  it  states  facts  aafflcient  to  bar  snotlier 
c  same  caaae  and  does  not  wholly  omit  an;  essential 
p.  111. 

cs"  Liens,— Foreclo»«r«. — Parties. — Complaint. — Id  an 
Oreclose  a  mechanics'  lien  for  labor  In  tbe  erection  of 
house,  one  who  had  a  contract  with  tbe  owner  for  tbe 
if  the  property,  and  nnder  whose  direction  the  honse 
was  a  proper  party  defendant,  and  a  complaint  which 
mt  to  make  him  a  party  to  answer  to  bts  Interest  will 
Hclent  as  ngnlnst  Initial  attack  on  appeal  to  snstaln  a 
oreclosure  against  him.    p.  111. 

ntiDgton  Circuit  Court;  Samuel  E.  Cook,  Jndge. 

r  James  L.  Robbins  against  Frank  Hillyard  and 
'rom  a  judgment  for  plaintiff,  the  defendants 
Jittned. 

Bowers  and  Milo  Feightner,  for  appellants. 
itkins  and  Charles  A.  Butler,  for  appellee. 

J. — This  is  a  suit  by  appellee  against  appellants 
a  meelianic's  lien.  Tbe  complaint  in  substance 
at  appellaat,  McEnderfer,  was  and  still  is  the 
i  simple  of  certain  lots  in  Cottage  Grove  Addition 
}f  Huntington ;  that  by  mistake  the  lot  on  which 
as  built  for  which  the  lien  is  asked  was  described 
ind  31,  but  the  house  was  actually  built  on  lot 
pellants  and  appellee  entered  into  &  contract  by 
Uee  agreed  to  furnish  labor  in  the  erection  of  a 
use  on  said  real  estate ;  that  in  compliance  with 
lent,  he  furnished  labor  of  the  value  of  $39.25 ; 
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that  notice  of  the  lien  was  duly  filed  and  recorded  within 
the  time  prescribed  by  the  law ;  that  there  is  due  appellee 
the  sum  of  $39.25  and  $15  attorney 's  fees,  all  of  which  is 
unpaid.  Prayer  for  judgment  against  both  appellants ;  that 
the  description  of  the  lot  in  the  notice  of  the  lien  be  reformed 
and  corrected  and  for  a  foreclosure  of  said  lien,  and  a  sale 
of  the  property  to  pay  the  amount  due  appellee.  A  copy  of 
the  notice  of  the  lien  and  a  bill  of  particulars  were  filed  as 
exhibits  and  made  a  part  of  the  complaint. 

Upon  request  the  court  made  a  special  finding  of  facts 
and  stated  its  conclusions  of  law  thereon.  The  court  found 
that  appellee  built  a  house  upon  the  real  estate  of  appellant, 
McEnderfer,  and  that  appellant,  Hillyard  has  a  contract 
for  a  deed  for  such  property  when  he  pays  for  the  house 
and  lot;  that  the  house  was  actually  built  upon  lot  32  and 
that  by  oversight  and  inadvertence  the  lien  therefor  was 
filed  on  lots  30  and  31 ;  that  both  appellants  knew  when  the 
house  was  built,  that  it  stood  on  lot  32  and  that  it  was  the 
only  house  constructed  by  appellee  for  appellants.  The 
court  also  found  that  the  original  plan  by  which  the  house 
was  to  be  erected  was  abandoned  and  that  at  the  instance 
of  appellants  a  house  of  different  dimensions  was  erected 
by  appellee  and  that  extra  material  and  labor  furnished  by 
appellee  in  so  doing,  was  of  the  value  of  $39.25,  and,  that 
he  was  entitled  to  $15  attorney's  fees.  The  court's  conclu- 
sions of  law  were  in  favor  of  appellee  and  judgment  was  ren- 
dered accordingly  for  $54.25  and  foreclosure  of  the  lien. 

Appellants  have  separately  assigned  error:  (1)  In  over- 
ruling the  motion  for  new  trial;  (2)  in  each  conclusion  of 
law;  (3)  that  the  court  erred  in  permitting  appellee  to 
amend  his  complaint  at  the  close  of  the  evidence.  Appellant, 
Hillyard,  has  also  assigned  as  separate  error,  that  the  com- 
plaint does  not  state  facts  sufiicient  to  constitute  a  cause  of 
action  against  him.  The  only  errors  argued  and  relied  on 
for  reversal  are :    The  overruling  of  the  motion  for  a  new 
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trial  on  the  ground  that  there  is  no  evidence  to  support  the 
finding  and  judgment  of  the  court ;  in  permitting  the  amend- 
ment of  the  complaint,  and  the  alleged  insufficiency  of  the 
complaint.  Appellee  insists  that  appellants  have  not  com- 
plied with  the  rules  of  this  court  in  setting  out  the  evidence, 
but  supplies  some  omissions.    Our  examination  of  the 

1.  evidence  so  presented,  convinces  us  that  there  is  some 
evidence  from  which  the  court  might  find  facts  suffi- 
cient to  support  the  judgment  of  foreclosure  against  both 
appellants,  and  under  the  well-recognized  rule  of  this  court, 
the  judgment  will  not  be  reversed  where  this  appears. 

The  question  of  error  in  permitting  the  amendment  of  the 

complaint  by  inserting  lot  32,  is  urged  by  appellants.    The 

notice  filed,  is  directed  to  appellant,  McEnderf er,  and 

2.  all  others  concerned,  and  states  an  intention  to  hold 
a  lien  on  lots  30  and  31  in  Cottage  Grove  Addition  to 

the  city  of  Huntington,  Lidiana,  and  upon  the  dwelling 
house  recently  erected  thereon  by  appellee,  for  the  sum  of 
$39.25,  for  labor  done  and  material  furnished  in  the  erection 
of  said  house,  within  sixty  days  last  past.  The  statute  (Acts 
1889  p.  257,  §8297  Bums  1908),  requires  the  person  desiring 
to  hold  such  lien  to  file  a  notice  of  his  intention  so  to  do 
'^giving  a  substantial  description  of  such  lot  or  land  on  which 
the  house,  •  •  •  may  stand  •  •  •.  Any  description  of 
the  lot  or  land  in  a  notice  of  a  lien  will  be  sufficient  if,  from 
such  description,  or  any  reference  therein,  the  lot  or  land 
can  be  identified.''  Our  statute,  §§400-403  Bums  1908, 
§§391-394  B.  S.  1881,  makes  ample  provision  for  amendment 
of  pleadings  and  under  the  decisions,  the  trial  court  is  given 
wide  discretion  in  so  doing,  and  unless  it  appears  that  the 
party  complaining  was  prejudiced,  misled,  or  deprived  of 
some  right  or  defense,  the  action  of  the  trial  court  in  per- 
mitting amendments,  even  after  the  evidence  is  in,  will  not 
be  reviewed  on  appeal.  Raymond  v.  Wathen  (1895),  142 
Ind.  367,  372,  41  N.  E.  815;  Citizens  8t  B.  Co.  v.  Heaih 
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(1902),  29  Ind.  App.  395,  399,  62  N.  E.  107.    In  the  case 

at  bar  there  is  no  showing  that  any  of  the  parties  were  in  any 

vay  surprised,  prejudiced  or  deprived  of  any  right  by  the 

amendment  of  the  complaint*    There  are  numerous 

3.  decisions  to  the  effect  that  a  defective  description, 
may,  under  the  present  statute,  be  so  amended  as  to 

make  it  good  if  the  lien  contains  any  reference,  which,  aided 
by  extrinsic  evidence  may  correct  the  descriptions.  It  has 
been  expressly  held  that  where  the  notice  refers  to  a  dwelling 
house,  the  identification  of  the  building  may  be  used  as  a 
means  of  correcting  the  description  and  of  showing  that  no 
other  property  answers  the  description.  This  is  especially 
applicable,  where,  as  in  this  case,  the  court  finds  from  the 
evidence,  that  the  particular  building  in  question  was  erected 
under  the  direction  of  both  appellants  who  knew  the  particu- 
lar lot  upon  which  it  stood,  and  further  that  the  misdescrip- 
tion did  not  mislead  either  of  appellants.  McNamee  v. 
Sauck  (1891),  128  Ind.  59,  63,  64,  27  N.  E.  423;  Smith  v. 
Newhauer  (1896),  144  Ind.  95,  100,  42  N.  E.  40,  42  N.  E. 
1094,  33  L.  B.  A.  685.  Appellant,  Hillyard,  also  complains 
of  the  insufficiency  of  the  complaint  which  is  attacked  for  the 
first  time  in  this  court.    The  rule  is  well  settled  that 

4.  where  a  complaint  is  first  attacked  after  judgment, 
it  is  sufficient  if  it  states  facts  sufficient  to  bar  an- 
other suit  for  the  same  cause  of  action  and  does  not  wholly 

omit  any  essential  averment    Appellant,  Hillyard, 

5.  was  a  party  defendant  and  the  court  found  that  he 
had  a  contract  to  purchase  the  property  and  that 

the  house  was  built  under  his  direction.  It  was  proper  to 
make  him  a  party  to  the  suit  to  answer  to  his  interest,  and 
the  complaint  was  at  least  sufficient  for  that  purpose.  Being 
sufficient  for  such  purpose,  it  may  now  be  considered  as  aided 
by  the  finding  of  the  court,  and  is  sufficient  to  sustain  the 
judgment  rendered  against  appellant,  Hillyard.  Oliver 
Tupewtiter  Co.  v.  Vance  (1911),  48  Ind.  App.  21,  95  N.  E. 
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327;  Lavene  v.  Jamecke  (1902),  28  Ind.  App.  221,  227.  62 
N.  E.  510;  Consolidated  Stone  Co.  v.  Morgan  (1903),  160 
Ind.  241,  245,  66  N.  E.  696. 

The  record  shows  no  available  error.    Judgment  affirmed. 

Notb.— Reported  In  101  N.  E.  341.  See,  also,  under  (1)  3  Cyc 
380;  (2)  27  Cj-c.  401;  (3)  27  Cyc.  206;  (4)  81  Cyc  771;  (B) 
27  Cy&  349,  374. 


Bullock  f .  Clarke,  Receiver,  et  al. 

[No.  8,405.    Filed  March  25,  1913] 

1.  Rbcsiveks. — Appointment. — Authority . — Smploj/ment  of  Attor- 
ney. — A  receiver  appointed  to  take  charge  of  and  bold  all  money 
and  bonda  arising  out  of  the  aeaesBment  for  certain  street  Im- 
provement, until  a  determination  could  be  bad  of  the  rigbts  of 
varlons  claimants  to  the  same,  was  merely  a  custodian  of  tbe 
funds  and  bad  no  power  to  employ  an  attorney,  or  to  Incur 
exi»eiise  In  any  other  manner,  where  the  order  of  appolntmcDt 
directed  that  he  should  file  an  luTentory,  and  that  he  should  do 
no  other  act  as  sucb  receiver  pending  the  final  Jndgment  and 
until  otherwise  ordered  by  the  conrt.    p.  114. 

2.  Keceiveks.— Brnployment  of  Attometis. — Discretion  of  Court. — 
The  aeceesity  of  permitting  attorneys  to  assist  a  receiver  in  pro- 
tecting tbe  funds  and  property  In  his  bands  for  tbe  b^efit  of  all 
persons  interested,  and  the  amount  of  allownuce  that  should  be 
made  out  of  the  trust  estate  for  such  servicer,  are  wiUdn  the 
discretion  of  the  trial  court,  and  Its  determination  will  not  be 
disturbed  on  appeal  unless  there  Is  mnnlfest  error,    p.  US. 

3.  RECEivtMa.—Attomeiit.— Bight  to  Compentation  from  Trust  Bi- 
tote. — In  an  action  by  a  contractor  against  several  claimants  to 
money  snd  bonds  arising  from  the  assessnients  Tor  a  street  Im- 
provement constructed  by  plaintiff,  to  recover  a  balance  alleged 
to  be  due  him  under  the  contract,  wbere  the  conrt  appointed  a 
receiver  to  take  chat^e  of  the  money  and  bonds  and  to  hold 
same  pending  the  final  judgment  In  the  cause,  and  It  was  flnally 
adjudged  that  plaintUf  was  not  entitled  to  any  of  such  money  or 
bonds,  the  attorney  for  the  plaintiff,  who  was  not  employed  by 
and  rendered  no  serrleea  for  the  receiver,  was  not  entitled  to 
compensation  out  of  the  funds  held  by  tbe  receiver,  even  on  the 
theory  that  his  services  were  beueflclal  In  preventing  a  dlsslpatioD 
of  the  funds,    p.  115. 

From  Superior  Conrt  of  Marion  County  (21,462) ;  Charles 
J.  Orbison,  Judge. 
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Petition  by  Henry  W.  Bullock  against  Charles  B.  Clarke, 
receiver,  and  others,  for  an  allowance  for  attorney  fees  to  be 
paid  out  of  funds  in  the  hands  of  the  receiver.  From  a 
judgment  refusing  the  allowance,  the  i>etitioner  appeals. 

AfirtMd. 

Henry  W.  Bullock,  for  appellant. 
Major  A.  Downing,  for  appellees. 

Ibach,  C.  J.— On  August  30, 1910,  John  E.  Sullivan  filed 
m  the  Marion  Superior  Court  this  cause  of  action  against  the 

a 

Title  Ouaranty  and  Surety  Company,  the  controller  of  the 
city  of  Indianapolis,  and  a  number  of  other  defendants.  In 
his  complaint  he  claimed  to  have  entered  into  a  contract  vrith 
the  city  of  Indianapolis  for  the  improvement  of  certain  of 
its  streets  and  that  there  was  still  owing  to  him  the  sum  of 
$2,000  out  of  the  fund  derived  from  assessments  against  the 
abutting  property  affected  by  the  improvement.  Appellee, 
Title  Guaranty  and  Surety  Company,  was  his  bondsman  in 
the  performance  of  the  work  for  the  city,  and  it  also  claimed 
an  interest  in  the  same  fund.  It  was  also  averred  that  ap- 
pellee, David  F.  Smith,  had  taken  an  assignment  of  the 
assessment  rolls  as  security  for  sums  of  money  advanced  by 
him  to  said  Sullivan  to  be  used  in  the  purchase  of  material, 
and  for  the  payment  of  labor.  A  part  of  the  prayer  was 
that  plaintiff  may  have  judgment,  and  ^'that  a  receiver  be 
appomted  for  the  funds  and  bonds  to  arise  from  the  im- 
provement and  for  an  injunction  against  the  city  officials 
from  paying  over  any  money  to  either  the  surety  or  as- 
signee." 

The  court  appointed  a  receiver  on  November  18,  1910, 
and  ordered  him  ''to  take  charge  of  and  hold''  all  money  and 
street  improvement  bonds  arising  out  of  the  assessment  roll 
for  said  improvement,  that  he  shall  within  ten  days  file  an 
inventory  of  all  money  and  bonds  coming  into  his  possession, 

Vou  53—8 
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and  "shall  do  no  other  act  or  acta  as  sach  receiver  in  this 
caase  or  in  connection  with  said  personal  property,  pending 
the  final  judgment  of  this  court  in  this  cause  and  until  the 
court  shall  otherwise  order," 

Appellant  does  not  claim  that  he  j>repared  and  filed  Sulli- 
van's complaint  and  procured  the  appointment  of  the  re- 
ceiver. But  afterward,  on  June  29, 1912,  when  the  original 
suit  came  on  for  trial,  appellant  was  employed  by  and  ap- 
peared for  Sullivan  and  acted  as  his  attorney  in  the  prose- 
cution of  hia  claim  of  $2,000  and  the  surety  company  and 
the  assignee,  Smith,  were  likewise  represented  by  their  at- 
torneys. At  this  trial  the  decree  of  the  court  was  that  Snlli- 
van  take  nothing  by  his  action  and  that  the  sum  of  money 
and  bonds  held  by  the  receiver  be  paid  to  the  surety  com- 
pany and  assignee.  Sullivan  filed  his  motion  for  new  trial, 
and  prayed  an  appeal  to  this  court,  which  was  not  perfected. 
On  the  sune  day  the  motion  for  new  trial  was  overruled, 
appellant  filed  his  petition  in  the  cause,  wherein  he  asked 
the  court  to  allow  him  $1,000  attorney's  fees  and  that  such 
fees  should  be  taxed  as  a  part  of  the  costs  of  the  receivership. 
A  hearing  was  had  on  this  petition  and  judgment  was  entered 
denying  the  request  of  the  petitioner.  This  appeal  presents 
the  question  of  the  correctness  of  the  court's  ruling  in  deny- 
ing such  petition.  It  will  be  observed  that  the  inter- 
1.  locutory  decree  or  order  appointing  the  receiver,  the 
material  portions  of  which  we  have  heretofore  set  out, 
limits  and  restricts  the  power  of  snch  receiver  to  very  nar- 
row bounds.  By  such  order  he  became  merely  a  custodian 
of  the  money  and  bonds  then  in  the  hands  of  the  offlcers  of 
the  city.  Under  such  an  order  he  could  not  employ  an 
attorney  or  perform  legally  any  act  pertaining  to  the  trust 
estate  beyond  the  power  granted  to  him  by  the  order  of  ap- 
pointment. Herrick  v.  Miller  (1890),  123  Ind.  304,  307, 
24  N.  E.  111.    The  order  did  not  authorize  him  to  incur  any 
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expense  either  in  employing  an  attorney  or  in  any  other 
maimer,  and  the  fact  was  developed  by  the  testimony  of 
appellant  that  he  was  never  employed  by  the  receiver  to  per- 
form any  service  connected  with  the  receivership. 

Appellant  insists,  however,  that  his  services  resulted  in 

saving  the  fund  from  being  dissipated  and,  therefore,  his 

fees  should  be  charged  against  the  trust  property. 

2.  We  recognize  the  rule  to  be  that  the  necessity  of  per- 
mitting attorneys  to  assist  a  i*eceiver  in  protecting 

the  fonds  and  property  in  his  hands  for  the  benefit  of  all 
parties  interested  therein  and  the  amount  of  the  allowance 
out  of  the  trust  estate  for  such  services  is  largely  within  the 
discretion  of  the  trial  court,  and  its  determination  of  that 
matter  will  not  be  disturbed  unless  there  is  manifest  error, 
bnt  we  cannot  agree  with  appellant  in  the  insistence  that 
the  trial  court  abused  that  discretion  in  this  case.  The  re- 
ceiver did  not  employ  appellant;  appellant's  client, 

3.  as  it  was  found  by  the  court,  had  no  interest  what- 
ever in  the  trust  estate;  the  only  parties  who  were 

entitled  to  these  properties  were  represented  by  their  own 
attorneys;  and  the  only  services  performed  in  protecting 
the  fund  and  saving  it  for  the  rightful  owners  were  rendered 
by  them,  and  not  by  appellant.  His  services  were  ren- 
dered solely  for  his  client  Sullivan,  and  tended  rather  to  re- 
duce the  fund  to  be  distributed  to  the  proper  owners  than 
to  preserve  it.  The  facts  show  that  as  far  as  the  duties  of 
the  receiver  were  concerned,  he  needed  no  assistance,  for 
the  court  had  very  fully  protected  the  funds  in  his  hands 
by  the  order  appointing  him.  Nothing  was  left  to  be  done 
except  for  the  court  to  ascertain  who  were  the  parties  entitled 
to  such  funds,  the  separate  attorneys,  including  appellant, 
representing  the  several  claimants  were  in  no  dense  repre- 
senting the  receiver,  and  under  the  facts  of  this  case  the 
fees  of  such  attorney  are  not  chargeable  against  the  funds 
held  in  trust  for  those  rightfully  entitled  to  them.    See  Bar- 
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thoUmew  v.  Union  Trust  Co.  (1905),  36  Ind.  App.  328,  329, 
75  N.  E.  31. 

Jtn^fDieiit  affirmed. 

Note.— Reported  In  101  N.  E.  311.  See,  also,  noder  (1)  34  Cfc. 
290,291;  (2)  34  C^c.  466;  (3)  34  Cyc.  290.  364.  As  to  tbe  natme 
In  law  or  a  receiver's  possession,  see  note  to  American,  etc^  Bank 
V.  Mcaetttgan  (Ind),  Tl  Am.  St  352. 


The  Wabash  Railroad  Company  v.  McNown, 
Administrator. 

[No.  7,63&    Filed  Jane  27,  1912.    Rehearing  denied  January  10, 
1S13.    Transfer  denied  March  2G,  1913.] 

1.  Ratuoads.  —  Operation.  —  Speed.  —  f/egUgence.—A\thong.b  the 
rnnnlng  of  a  train  at  tblrty-flve  or  fort^  miles  an  bonr  tlirongb  a 
town  or  dty  In  violation  of  »n  ordinance  is  n^ligence  per  »e.  In 
ihe  absence  of  a  statute  or  ordinance  the  question  of  whether  the 
operation  of  a  train  at  such  speed  Is  negllgrace  depends  upon  the 
conditions,  sltaation  and  circnmstances  In  each  partlcolar  casa 
p.  123. 

2.  Raiuioabb.  —  Crotting  Acddentt.  —  Speed.—Negligencr. — CiMn- 
plaitit. — In  an  action  to  recover  for  the  death  of  plalntlfTs  dece- 
dent In  a  crossing  accident,  where  the  complaint  showed  that  the 
crossing  wee  ou  the  main  street  of  a  town,  that  the  view  of  sn 
approaching  train  was  obstructed  and  that  the  company  had  for 
some  time  permitted  an  electric  gong  at  the  crossing  to  remain 
out  of  repair  so  that  it  constantly  sounded  without  regard  to 
whether  a  train  was  in  fact  apF<^3achIng,  and  thus  obstmcted 
the  sound  of  approaching  trains,  that  the  defendant  railroad  com- 
pany icnew  the  conditions  and  that  the  colliding  train  approached 
the  crosslug  at  a  speed  of  thirty-flve  or  forty  miles  per  honr,  the 
negligence  of  defendant  in  the  operation  of  Its  train  at  such 
speed,  was  sufflcleutly  shown,  even  In  the  absence  of  an  ordinance 
of  the  town  regulating  the  speed  of  trains,    p.  124. 

3.  Kai  LBO  ADS.— Op  era  ii(*n. — Oongt  at  CrotHngt. — Negligence. — In 
the  absence  or  a  law  Imposing  the  duty  on  railroads  to  maintain 
electric  gongs  at  crossings  to  sound  the  approach  of  trains,  tbe 
failure  of  a  railroad  company  so  to  do  Is  not  actionable  negli- 
gence; but,  if  such  gong  Is  installed,  the  company's  act  In  per- 
mitting it  to  become  defective  so  as  to  sound  continually  without 
regard  to  tbe  approach  of  a  train,  and  thus  destroy  or  partially 
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destroy  the  efficacy  of  other  signals  which  the  law  makes  neces- 
sary, Is  such  n^ligence  as  will  render  the  company  liable  for 
damages  proximately  caused  thereby,    p.  124. 

4.  Railiioaj>s. — Cro89inff  Accidents, — Proximate  Cause. — 'Failure 
to  Signal  Approach  of  Train, — Knowledge  That  Train  is  Ap- 
proaching.— Where  a  traveler  approaching  a  railroad  crossing 
knows  that  a  train  Is  approaching  and  knows  such  fact  in  time 
to  stop  and  avoid  Injury,  the  failure  of  those  in  charge  of  the 
train  to  signal  Its  approach  to  the  crossing  cannot  he  treated  as 
the  proximate  cause  of  the  injury,    p.  125, 

5.  Railboads. — Crossing  Accidents. — Failure  to  Signal  Approach  of 
Train.— Proximaie  Cause, — Complaint. — Where  the  ccwnplalnt  for 
death  of  a  person  in  a  railroad  crossing  accident  alleged  negli- 
gence in  defendant's  failure  to  signal  the  approach  of  the  train  to 
the  crossing,  other  allegations  showing  that  the  driver  of  the 
vehicle,  in  which  decedent  was  a  passenger,  knew  that  an  electric 
gong  maintained  by  defendant  to  sound  the  approach  of  trains  to 
the  crossing  was  out  of  repair  so  that  it  constantly  sounded  re- 
gardless of  the  approach  of  traina,  and  that  the  driver  was  told 
by  the  occupants  of  the  vehicle  and  others  that  a  train  was  ap- 
proaching, win  not  Justify  the  assumption  that  the  driver  knew 
that  a  train  was  approaching,  where  a  view  of  the  approaching 
train  was  obstructed  and  the  sounding  of  the  gong  prevented 
snch  driver  from  hearing  its  approach,  so  as  to  preclude  the  hold- 
ing that  the  alleged  negligence  of  defendant  was  the  proximate 
cause  of  the  injury,    p.  125. 

6.  Railboads. — Failure  to  Signal  Approach  of  Train  to  Crossing. — 
Negligence  Per  8e. — Complaint. — The  failure  to  give  the  signals 
required  by  statute  of  a  train's  approach  to  a  crossing  Is  negli- 
gence per  se,  and  the  averment  of  such  failure  in  a  complaint  is 
a  sufficient  charge  of  negligence,  unless  its  effect  Is  lost  by  other 
controlling  averments,    p.  126. 

7.  Appeal. — Review. — Verdict. — Answers  to  Interrogatories. — On 
appeal  every  presumption  will  be  indulged  in  favor  of  the  general 
verdict  as  against  the  Jury's  answers  to  interrogatories,  and  such 
verdict  will  not  be  overcome  by  such  answers  unless  a  conflict 
exists  between  them  and  the  verdict  that  is  irreconcilable  on  any 
theory,  or  on  any  supposable  state  of  facts  provable  under  the 
issues,    p.  126. 

S.  Railboads. — Crossing  Accidents. — Verdict. — Answers  to  Interrog- 
atories.— In  an  action  to  recover  for  a  death  in  a  railroad  cross- 
ing accident,  answers  to  interrogatories  showing  that  the  driver 
of  the  hack  in  which  decedent  was  riding  learned  of  the  approach 
of  the  train  as  he  approached  the  crossing,  that  there  was  nothing 
that  would  have  prevented  him  from  stopping  his  team  or  turning 
it  away  from  the  track  in  time  to  avoid  injury,  that  before  drlv- 
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ing  on  to  the  track  decedent  Indicated  to  the  driver  that  the  train 
was  approaching  and  requested  him  to  stop  before  driving  on  to 
the  track,  that  the  hack  cleared  the  track  in  front  of  the  train 
without  being  struck,  but  that  decedent  was  thrown  out,  or  in 
some  other  manner  escaped  from  the  rear  of  the  hack,  etc,  and 
was  injured,  and  that  the  train  gave  the  statutory  signals  of  Its 
approach  to  the  crossing,  are  not  In  Irreconcilable  ccHifllct  with 
a  general  verdict  for  plaintiff  as  showing  contributory  negligence 
on  the  part  of  the  decedent    p.  127. 

9.  Railroads. — Crossing  Accidents. — Negligence  of  Dricer  of  Ve- 
hicle.— Contributory  Negligence. — Imputation, — ^The  negligence  of 
the  driver  of  a  vehicle  In  crossing  a  track  In  front  of  an  approach- 
ing train  cannot  be  Imputed  to  a  passenger  in  such  vehicle  who 
was  killed  by  a  collision  with  the  train,    p.  129. 

10.  Negligence. — Contributory  Negligence, — Anstcers  to  Interroga- 
tories.— It  Is  only  where  the  facts  found  by  the  Jury  lead  to  but 
one  inference,  that  the  court  will  say  as  a  matter  of  law  that  the 
injured  party  was  guilty  of  contributory  negligence,    p.  129. 

11.  Railroads. — Crossing  Accidents. — Ansivers  to  Interrogatories. 
— Conflict  With  Complaint. — In  an  action  against  a  railroad  com- 
pany for  the  death  of  an  occupant  of  a  hack  by  collision  with 
defendant's  train  at  a  crossing,  answers  by  the  Jury  to  interroga- 
tories showing  that  the  train  did  not  collide  with  the  horses  or 
the  vehicle,  that  neither  the  driver,  horses,  nor  vehicle  were  in- 
jured, and  that  after  the  hack  had  cleared  the  track  the  decedent 
was  thrown  or  in  some  other  way  escaped,  from  the  hack  and  fell 
so  as  to  come  in  contact  with  the  train  whereby  she  received  in- 
juries causing  her  death,  were  not  at  variance  with  the  allegations 
of  the  complaint  that  as  the  wheels  of  the  hack  struck  the  rails  of 
the  railroad  the  decedent  was  thrown  or  caused  to  fall  from  said 
hack  upon  the  railroad,  and  that  the  approaching  train  ran 
against  or  over  her  body  and  inflicted  injuries  from  which  she 
immediately  died.    p.  129. 

4 

12.  Railboads. — Crossing  Accident. — Proximate  Cause. — Concurrent 
Negligence  of  Driver  of  Carriage. — ^Where  a  train  approaching  at 
an  excessive  speed  was  invisible  because  of  obstructions  to  the 
\'lew,  and  the  giving  of  the  usual  crossing  signals  could  not  be 
heard  because  of  the  constant  sound  of  a  defective  electric  gong 
which  defendant  maintained  at  the  crossing,  the  act  of  a  hack 
driver,  who  knew  of  the  defective  gong  and  that  It  constantly 
sounded  regardless  of  the  approach  of  trains,  in  crossing  the 
track  in  front  of  the  train  in  the  face  of  warnings  from  persons 
near  by,  which  he  supposed  were  based  on  the  sounding  of  the 
gong,  cannot  be  held  the  sole  proximate  cause  of  a  collision  in 
which  his  passenger  was  killed,  so  as  to  relieve  the  railroad 
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company  from  liability  for  its  negligence  in  the  manner  of  operat- 
ing the  train  and  in  maintaining  the  defective  gong.    p.  ISO. 

13.  Negugence. — Intervening  Negligence. — ^The  concurring  negli- 
gence of  a  third  person  is  not  sufficient,  alone,  to  r^leve  from 
liability  one  whose  negligence  was  the  proximate  cause  of  the 
injury,    p.  132. 

14.  ApPEiLL. — Review. — Verdict, — Answers  to  Interrogatories, — ror 
the  purpose  of  determining  the  question  raised  on  a  motion  for 
Judgment  on  the  jury's  answers  to  interrogatories,  the  averments 
of  the  complaint  will  be  assumed  as  proven,    p.  132. 

15.  Nbqligencel — Joint  Negligence. — Where  two  or  more  joint  tort 
feasors  are  guilty  of  negligence  proximately  contributing  to  an 
injury,  either  or  all  of  such  joint  tort  feasors  may  be  required  to 
respond  in  damages  therefor,  if  the  other  elements  of  liability 
are  shown,    p.  132. 

16.  Railboads. — Crossing  Accidents.-— Verdict. — Answers  to  Inter- 
rogatories.— ^Where  the  complaint  in  an  action  against  a  railroad 
company  for  the  death  of  plaintiff's  decedent  in  a  crossing  acci- 
dent alleged  negligence  in  failing  to  give  the  statutory  signals  of 
the  approach  of  the  train  to  the  crossing,  a  verdict  for  plaintiff 
is  a  finding  that  such  signals  were  not  given,  and  is  not  overcome 
by  answers  to  interrogatories  showing  that  the  whistle  was 
sounded  and  that  the  bell  was  rung,  but  not  showing  that  the 
same  was  done  as  provided  by  the  statute,    p.  133. 

17.  Railboads. — Operation. — Crossing  Signals. — Crossing  signals 
given  only  at  a  time  when  the  train  is  so  near  the  crossing  as  to 
render  such  signals  unavailable  as  notice,  do  not  serve  the  pur- 
pose intended  by  statute  and  will  not  relieve  the  company  from 
liabmty.    p.  134. 

1&  Pleadiivg. — Complaint. — Construction. — ^llie  rule  requiring  the 
court,  in  case  of  doubt  upon  the  pleading,  to  construe  the  same 
most  strongly  against  the  pleader  and  to  indulge  against  its  va- 
lidity all  reasonable  inferences  not  excluded  by  positive  and  direct 
averment,  when  applied  to  the  construction  of  a  complaint,  is 
applicable  to  only  such  averments  as  are  necessary  to  state  the 
cause  of  action,    p.  134. 

19.  VixADiNQ.— Complaint — Sufflciency. — Inferences  of  Defense.— 
Where  all  the  essential  averments  of  a  cause  of  action  are  di- 
rectly and  positively  stated,  the  mere  inference  of  a  defense  to 
the  action,  suggested  by  any  of  the  averments  contained  therein, 
will  not  render  the  complaint  subject  to  demurrer,    p.  135. 

20.  Xsqugence. — Contributory  Negligence. — Complaint. — Contribu- 
tory negligence,  being  a  defense,  need  not  be  negatived  in  the 
oomplaint    p.  135. 

21.  BxaBOAXtB.— Crossing  Accidents. — Liability. — Contributory  Neg* 
Uffenoe  of  Driver  of  Vehicle. — ^The  contributory  negligence  of  a 
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back  driver  In  crosdag  &  tnclc  In  front  of  an  approaching  train, 
win  not  relieve  the  railroad  company  from  liability  For  its  n^tl- 
Sence  resulting  In  the  killing  of  a  passenger  In  such  hack.    p.  135. 

From  Huntington  Circuit  Court;  Samuel  E.  Cook,  Judge. 
Action  by  Charles  S.  McNown,  administrator  of  the  estate 
Luella  B.  McNown,  deceased,  against  The  Wabash  Bail- 
ad  Company  and  others.  Prom  a  judgment  for  plaintiff, 
e  defendant  railroad  company  appeals.     Affirmed. 

Stuart,  Hammond  &  Simms,  AUison  E.  Stuart  and  J.  Fred 

i-ance,  for  appellant. 

Lesh  t£  Lesh,  for  appellee. 

HotteIj,  C.  J. — Action  against  appellant,  Timothy  Mills 
d  Viola  Mills  to  recover  damages  for  the  death  of  appellee's 
icedent  alleged  to  have  resulted  from  the  negligence  of 
ipellant  and  said  Mills  and  Mills.  The  injury  to  decedent 
cm  which  her  death  resulted  occurred  at  a  street  crossing 

appellant's  railroad  at  the  town  of  Andrews,  Indiana. 
be  issues  of  fact  were  tendered  by  a  complaint  and  a  gen- 
al  denial  thereto.  There  was  a  trial  by  jury  resulting  in 
verdict  of  $1,000  for  appellee  against  appellant  and  Timo- 
y  L.  Mills  with  which  were  filed  answers  to  interrogatories, 
rom  a  judgment  on  the  verdict  appellant  alone  prayed  and 
jrfected  a  term-time  appeal.  Appellant's  demurrer  to  the 
implaint  was  overruled  as  was  also  its  separate  motion  for 
[dgment  on  the  answers  to  interrogatories.  These  rulings, 
:ception8  to  which  were  properly  saved,  present  the  only 
Tors  assigned  and  relied  upon  by  appellant. 

In  view  of  the  questions  presented,  especially  by  the  mo- 
on for  judgment  on  the  answers  to  the  interrogatories,  all 
:  the  essential  averments  of  the  ccHnplaint  upon  which 
roof  might  have  been  introduced,  are  important,  and  we, 
lerefore,  set  out  the  averments  or  the  substance  of  such 
J  are  necessary  to  an  understanding  of  such  questions, 
he  complaint  alleges  in  detail  the  facts  with  reference  to 
ppellant  being  a  corporation  and  operating  its  railroad 
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through  said  town  of  Andrews  and  across  the  public  street 
thereof  at  the  crossing  where  appellee's  decedent  was  killed, 
and  also  the  facts  with  reference  to  said  Mills  and  Mills 
being  engaged  in  the  business  of  a  common  carrier  carrying 
persons  and  baggage  for  hire  by  hack,  drawn  by  horses  over 
and  upon  the  main  street  of  said  town  which  crossed  appel- 
knt's  said  railroad  track,  and  that  on  the  day  appellee's 
decedent,  Luella  B.  McNown,  was  killed  she  had  taken  pas- 
sage on  said  hack  from  her  home  south  of  said  railroad  track 
to  the  interurban  station  north  thereof.  Said  complaint 
then  proceeds  in  substance  as  follows  (we  italicise  parts 
italicised  by  appellant  in  its  brief) :  ''that  said  hack  was 
at  said  time  being  driven  by  *  *  *  William  Bowls, 
•  •  *  the  agent  and  employe  of  the  defendants  Mills  and 
Mills;  that  as  the  hack  on  which  the  said  Luella  was  riding 
was  about  to  cross  said  railroad  in  making  the  trip  to  said 
interurban  station,  and  while  she  was  a  passenger  thereon  as 
aforesaid,  a  train  approached  from  the  east  at  a  high  speed, 
and  the  driver  of  said  hack  whipped  or  otherwise  caused  the 
horses  hitched  thereto  and  which  were  drawing  the  same  to 
plunge  forward  in  order  to  cross  said  railroad  before  the 
arrival  of  said  train,  and  as  the  wheels  of  the  carriage  struck 
the  rails  of  said  railroad  said  Luella  B.  McNown  was  thereby 
thrown  or  caused  to  fall  from  said  hack  upon  said  railroad 
and  said  approaching  train  thereupon  ran  on,  against  and 
over  her  body  amd  inflicted  injuries  from  which  she  imme- 
diately died;  •  •  •  that  the  injuries  and  death  of  said 
Luella  was  caused  by  the  gross  negligence  of  the  defendants, 
irhkh  negligent  conduct  and  acts  were  as  follows:'^  Here 
follow  averments  showing  that  the  view  of  a  train  approach- 
ing from  the  east  was  so  completely  obstructed  as  to  prevent 
the  traveler  approaching  the  crossing  from  the  south  from 
seeing  the  same  until  he  ^^ would  almost  enter  upon  the  right 
of  way  of  said  railroad;'^  and  ^'untU  a  team  approaching 
from  the  south  would  get  so  near  the  main  track  of  said 
railroad  that  it  would  be  difficult  and  dangerous  to  undertake 


122  APPELLATE  COURT  OP  INDIANA, 

Wabash  R.  Co.  v.  McNown— 53  IncL  App.  116. 

to  twm  the  team  and  vehicle  and  avoid  a  collision  by  waiiing 
until  after  the  passage  of  the  approaching  train  to  make  the 
crossing.' ' 

The  use  by  appellant  for  some  time  prior  to  appellee's 
death  of  an  electric  bell  or  gong  at  said  crossing  to  warn 
travelers  of  the  approach  of  trains  and  the  manner,  charac- 
ter and  purpose  of  such  gong  is  alleged  in  detail  after  which 
it  is  averred:  that  for  several  days  prior  to  said  June  27, 
1908,  and  on  said  day  up  to  and  including  the  time  of  said 
accident,  said  electric  gong  or  bell  had  been  out  of  order 
and  repair  and  was  suffered  to  become  and  remain  out  of 
repair  to  such  an  extent  and  in  such  a  manner  that  said 
bell  or  gong  sounded  continuously  without  regard  to  whether 
there  was  or  was  not  a  train  approaching  said  crossing; 
that  on  said  day  said  gong  or  bell  rang  continuously ;  that  the 
hack  driver  knew  of  the  condition  of  said  electric  bell  and 
for  this  reason  was  inattentive  to  its  ringing  as  said  hack 
approached,  and  the  noise  of  said  gong  or  beU  obstructed  the 
sound  of  the  coming  train,  such  as  usually  attends  the  opera- 
tion of  trains ;  that  said  train  consisting  of  a  locomotive  and 
25  or  30  freight  cars  was  being  operated  ''at  a  dangerous 
rate  of  speed,  to  wit  from  35  to  40  miles  per  hour/*  Knowl- 
edge by  appellant  of  all  the  conditions  present  at  said  cross- 
ing including  character  and  frequency  of  travel  over  same, 
obstructions  to  view,  the  defective  condition  of  the  electric 
bell  and  its  interference  with  hearing  an  approaching  train, 
is  averred  with  particularity.  Then  follow  averments  of 
negligence  on  the  part  of  Mills  and  Mills  as  follows: 
*Uhat  their  agent  and  employe  as  he  approached  said  rail- 
road just  prior  to  said  accident  heard  said  gong  or  hell  hut 
paid  no  heed  to  it;  that  passengers  in  said  hack  who  also 
heard  said  gong  or  hell  called  to  him  that  a  train  was  ap- 
proaching, hut  he  paid  no  heed  to  svch  warning,  and  hy- 
standers  hy  the  side  of  the  street  called  that  a  train  was 
coming,  hut  on  account  of  the  noise  of  said  hell  or  gong  he 
did  not  hear  or  heed  such  calls  until  too  late;**  that  said 
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approaehing  train  did  not  as  required  by  law  give  the  usual 
signal  by  whistle  at  a  point  from  80  to  100  rods  eastward  of 
fltid  crossing,  and  did  not  continuously  cause  the  bell  to 
ring  from  said  point  until  after  the  passing  of  said  highway 
eroBBing;  that  it  was  operating  said  train  at  a  rate  of  speed 
which  was  dangerous  and  negligent  and  said  injuries  and 
death  of  said  decedent  were  wholly  caused  by  the  joint  negli- 
gence of  the  several  defendants  hereto  as  aforesaid. 

In  discussing  the  sufficiency  of  the  complaint  appellant  in- 
astB:  (1)  That  the  running  of  appellant's  train  at  a  speed 
of  35  or  40  miles  an  hour  as  alleged,  was  not,  in  the  absence 
of  an  ordinance  prohibiting  such  speed,  negligent.  (2) 
That  there  is  no  law  requiring  a  railroad  company  to  con- 
struct or  maintain  an  electric  bell  or  gong  at  a  railroad 
crossing  and  that,  therefore,  the  failure  to  maintain  or  keep 
sach  bell  does  not  constitute  negligence.  (3)  That  the  fail- 
ure to  give  the  statutory  signals  could  not  be  the  proxi- 
mate cause  of  the  death  of  appellee's  decedent  because  the 
driYer  of  the  hack  had  notice  of  the  approach  of  said  train 
before  attempting  to  cross  the  track.  (4)  That  for  said  rea- 
sons no  actionable  negligence  is  charged  against  appellant. 

It  is  true  as  appellant  contends  that  the  running 
1.  of  a  train  at  thirty-five  or  forty  miles  an  hour  in  the 
absence  of  an  ordinance  or  statute  prohibiting  such 
speed,  does  not  necessarily  constitute  negligence.  The  run- 
Ding  of  a  train  at  such  speed  through  a  town  or  city  in  viola- 
tion of  an  ordinance  would  be  negligence  per  se,  Pennsyl- 
vania Co.  V.  Horion  (1892),  132  Ind.  189,  31  N.  E.  45 ;  Louis- 
viae,  etc.,  B.  Co.  v.  Davis  (1893),  7  Ind.  App.  222,  33  N.  E. 
451;  Shirk  v.  Wabash  R.  Co.  (1896),  14  Ind.  App.  126,  42 
N.  E.  656.  But,  in  the  absence  of  an  ordinance  governing 
the  same,  whether  the  running  of  a  train  at  a  given  rate  of 
speed  alleged  to  be  negligent,  in  fact  constitutes  negligence 
on  the  part  of  such  railroad  company  depends  upon  the  con- 
ditions, situation  and  circumstances  averred  in  each  particu- 
lar case.    Chicago,  eic,  B.  Co.  v.  SpiUcer  (1893),  134  Ind. 
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!80,  34  N.  E.  218;  I  Elliott,  Roads  and 
;  Lafayette,  etc.,  R.  Co.  v.  Adams 
Thompson  v.  Kav  York  Cent.,  etc.,  R. 
Y.  636, 17  N.  E.  690  j  Louisville,  etc.,  R.. 
108  Ind.  551,  9  N.  E.  476.  tJnder  these 
B  think  the  averments  of  the  complaint 
bowing  the  place,  conditions,  surround- 
;r  and  frequency  of  the  use  of  the  croas- 
w  that  the  rate  of  speed  alleged  to  have 
in  fact  negligent.  We  are  not  unmind- 
1  the  ease  of  Lake  Shore,  etc.,  R.  Co.  v. 
Ind.  7,  76  N.  E.  629,  3  h.  R.  A.  (N.  S.) 
appellant.  In  fact  we  think  our  conclu- 
ienc7  of  this  charge  of  the  complaint  is 
!ase.  We  quote  from  that  case  at  page 
towns  the  conditions  are  generally  dif- 
gs  are  at  short  intervals,  and  the  houses 
igctHcr  and  up  to  the  Hue  of  the  railroad, 
ruct  the  view  of  an  approaching  train, 
[  of  the  warning  signals,  and,  in  contrary 
e  the  latter  misleading  and  difScult,  if 
ear  in  time  for  those  upon  the  crosaing 
approaching  train.  This  most  ezcelleut 
lative  warrant  for  restricting  the  speed 
corporate  limits  of  cities  and  towns  does 
untry." 

contention  of  appellant  it  must  he  ad- 
aa  no  law  that  imposed  upon  appellant, 
istance,  the  duty  of  maintaining  an  elec- 
the  crossing  involved,  and  a  failure  to 
,intain  such  gong  at  such  crossing  would 
Lable  negligence.  We  do  not  think,  how- 
irily  follows  from  this  admission  that  it 
to  maintain  and  keep  a  defective  gong 
ilse  alarm  that  was  liable  to  and  which. 
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mider  the  averments  of  the  pleading  in  question,  did  in 
fact  interfere  with  and  prevent  or  in  a  measure  prevent  the 
efficacy  of  other  signals  which  tho  law  made  necessary. 
Though  not  required  to  keep  or  maintain  such  electric  bell, 
yet  appellant  having  voluntarily  kept  and  maintained  the 
same,  at  said  crossing  in  question,  the  traveling  public  had  a 
right  to  rely  upon  it  to  the  extent. of  presuming  that  it  would 
correctly  indicate  the  danger  or  serve  the  warning  which  it 
was  intended  that  it  should  give.  Pennsylvania  Co.  v.  Siege' 
meier  (1889),  118  Ind.  305,  20  N.  E.  843,  10  Am.  St.  136; 
Cleveland,  etc.,  R.  Co.  v.  Heine  (1902),  28  Ind.  App.  163, 
62  N.  E.  455;  Cleveland,  etc.,  R.  Co.  v.  Coffman  (1903),  30 
Ind.  App.  462,  64  N.  E.  233,  66  N.  E.  179,  and  authorities 
cited. 

As  to  appellant's  third  contention,  it  may  be  conceded  that 

the  object  of  the  law  in  requiring  the  statutory  signals  to 

be  given,  is  to  notify  travelers  on  the  highway  of  the 

4.  approaching  train.     It  follows  therefore  that  if  the 
traveler  approaching  the  crossing  knows  that  a  train 

is  approaching  and  knows  such  fact  in  time  to  stop  before 
crossing  and  avoid  collision  or  injury,  the  failure  to  give  such 
signals  should  not  be  treated  as  the  proximate  cause  of  the 
injury.  Baltimore,  etc.,  R.  Co.  v.  Ahegglen  (1908),  41  Ind. 
App.  603,  607,  84  N.  E.  566 ;  Korrady  v.  Lake  Shore,  etc., 
R.  Co.  (1892),  131  Ind.  261,  263,  264,  29  N.  E.  1069;  Balti- 
more, etc.,  R.  Co.  V.  Miisgrave  (1900),  24  Ind.  App.  295, 
301,  55  N.  E.  496;  Indiana,  etc.,  R.  Co.  v.  Hammock  (1887), 
113  Ind.  1,  4, 14  N.  E.  737.    The  error  in  appellant's 

5.  position,  upon  this  ground  of  the  negligence  charged 
against  it,  as  we  see  it,  is  not  in  the  propositions  of 

law  relied  upon,  but  is  in  the  assumption  that  the  facts 
averred  show  that  the  driver  of  the  hack  knew  that  there 
was  a  train  approaching  in  time  to  have  stopped  his  team 
before  crossing  the  track.  We  do  not  think  the  facts  alleged 
justify  this  assumption.  The  facts  alleged  do  show  that  the 
haek  driver  was  told  by  the  occupants  of  the  hack  and  by 
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others  that  a  train  was  coming,  but  not  that  he  actoallf  knew 
that  such  train  waa  coming.  On  the  contrary,  tiie  facts 
pleaded  show  that  the  driver  disregarded  and  treated  the 
warning  given  by  the  decedent  and  others,  of  the  approach- 
ing train,  because  be  tboij^ht  they  were  induced  by  the  gong 
which  be  knew  had  been  continually  giving  a  false  alarm, 
the  noise  of  which,  according  to  the  averments  of  the  com- 
plaint, prevented  said  driver  from  hearing  the  approach  of 
said  train.  These  averments  may  tend  and  in  fact  do  em- 
phasize the  negligence  of  the  driver  of  the  back,  and  if  the 
question  were  one  involving  liability  for  his  injuries,  or 
that  of  the  property  of  the  hack  owner,  a  very  different  and 
much  easier  question  would  be  presented. 

The  failure  to  give  the  signals  required  by  statute  of  a 

train's  approach,  is  negligence  per  ae,  and  the  averments 

in  this  complaint  of  such  failure  is  of  itself  sufficient 

6.  to  charge  negligence  on  the  part  of  appellant  unless 
such  averment  is  so  controlled  or  modified  by  other 

averments  as  to  lose  its  force  and  effect.  Cleveland,  eic, 
R.  Co.  V.  Miles  (1904),  162  Ind.  646,  70  N.  E.  985;  Pennsyl- 
vania Co.  V.  Fertig  (1905),  34  Ind.  App.  459,  70  N.  E.  834; 
Pitisburgh,  etc.,  B.  Co.  v.  Burton  (1894),  139  Ind.  357,  37 
N.  E.  150,  38  N.  E.  594.  We  do  not  think  the  other  aver- 
ments of  the  complaint  in  fact  show  that  appellant  actually 
knew  of  the  approach  of  the  train  tn  time  to  have  avoided  the 
collision.  For  the  reasons  indicated,  we  are  convinced  that 
the  averments  of  the  complaint  were  sufBcient  to  withstand 
the  demurrer. 

A  more  serious  question,  however,  arises  on  the  ruling  on 

the  motion  for  judgment  on  the  answers  to  interrogatories. 

But  upon  this  question  the  appellee  has  the  advantage 

7.  which  requires  this  court  to  indulge  every  presump- 
tion in  favor  of  the  general  verdict  and  which  pre- 
vents its  overthrow  unless  this  court  finds  the  conflict  be- 
tween such  answers  and  such  general  verdict  to  be  of  sueh 
a  character  as  to  be  irreconcilable  on  any  theory,  or  npon 
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any  snpposable  state  of  facts  provable  under  the  issues. 
McCoy  V.  Kokomo  B.,  eic,  Co.  (1902),  158  Ind.  662,  64  N. 
K  92',  Flutter  v.  New  York,  etc.,  R.  Co.  (1901),  27  Ind.  App. 
511,  59  N.  E.  337 ;  Pittsburgh,  etc.,  B.  Co.  v.  Lightheiser 
(1907),  168  Ind.  438,  78  N.  E.  1033;  Indianapolis,  etc.,  B. 
Co,  V.  Emmerson  (1913),  52  Ind.  App.  403,  98  N.  E.  895; 
Southern  B.  Co.  v.  Utz  (1913),  52  Ind.  App.  270,  98  N.  B. 
375. 

The  particular  facts  found  by  the  answers  to  interroga- 
tories upon  which  appellant  specially  relies  for  the  over- 
throw of  the  general  verdict  are  in  substance  as 
8.  follows :  The  driver  of  said  hack  with  said  decedent 
crossed  said  main  track  with  his  horses  in  a  trot  in 
front  of  said  train  as  said  train  was  approaching  from  the 
east  About  the  time  said  driver  entered  upon  or  was  about 
to  enter  upon  said  track  he  checked  his  horses,  as  though 
he  was  going  to  stop,  and  without  bringing  them  to  a  stop, 
whipped  them  rapidly  over  said  main  track,  clearing  the 
track  with  said  hack  and  avoiding  any  collision  with  either 
horses  or  vehicle.  Before  crossing  over  said  track  said  driver 
learned  from  others  of  the  approach  of  said  train.  There 
was  nothing  that  would  have  prevented  him  from  stopping 
his  team,  or  turning  his  horses  to  the  right  or  left  before 
driving  on  said  main  track  in  time  to  have  avoided  collision 
with  said  train.  The  train  as  it  approached  the  crossing 
was  running  at  a  speed  of  25  miles  an  hour.  Before  driving 
on  the  main  track  decedent  indicated  to  the  driver  that  the 
train  was  approaching  and  desired  him  to  stop  before  driv- 
ing on  the  track.  Said  decedent,  as  said  hack  approached 
said  main  track  occupied  one  of  said  seats  towards  the  front 
end  of  said  hack.  ''No.  21.  Just  after  passing  over  said 
track  and  while  said  horses  and  hack  were  moving  rapidly 
to  the  north  did  said  decedent  by  some  means  get  out  or 
was  she  thrown  out  through  the  door  in  the  rear  end  of  said 
hackt  A.  Yes.  No.  22.  In  so  escaping  from  said  hack  did  said 
decedent  fall  so  that  her  head  or  some  portion  of  her  body 
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came  in  contact  with  said  train,  the  engine  of  which  by  that 
time  had  arrived  at  a  point  where  said  hack  had  crossed  over 
said  track  ?  In  such  fall  and  in  said  contract  with  said  train 
did  said  decedent  receive  injuries  which  caused  her  death  f  A 
Yes.  •  •  •  No.  36.  As  said  train  approached  said  cross- 
ing from  the  east,  did  it  give  the  whistle  signals  for  said 
crossing?  A.  Yes.  No. 37.  As  said  train  approached  said  cross- 
ing did  it  give  the  station  signal  for  the  station  in  Andrews  f 
A.  Yes.  No.  38.  As  said  train  approached  said  crossing  was 
the  bell  on  said  engine  ringing  t  A.  Yes.  * '  It  should  be  re- 
marked in  this  connection  that  we  have  quoted  from  appel- 
lant's  iuterrogatories  alone,  and  only  such  as  present  most 
favorably  appellant's  contention.  Many  others  propounded 
by  both  appellant  and  appellee,  were  answered,  some  of 
which  are  apparently  in  conflict  with  those  quoted.  By  one 
of  its  answers,  the  jury  found  that  the  driver  of  said  hack, 
did  not  learn  of  the  approach  of  said  train  before  driving 
on  the  track  in  time  to  have  stopped  until  the  same  passed 
over  the  crossing. 

It  is  insisted :  (1)  That  the  answers  to  the  interrogatories 
eliminate  the  negligence  charged  in  the  complaint  of  failure 
to  give  the  statutory  signals,  and  speed  of  the  train,  and  that 
the  appellant  was  not  therefore  guilty  of  any  negligence. 
(2)  That  the  answers  show  that  decedent  was  guilty  of  con- 
tributory negligence.  (3)  That  there  is  a  variance  between 
the  averments  of  the  complaint  and  the  answers  to  interroga- 
tories in  that  the  jury  by  its  said  answers  found  thiat  the 
decedent  was  not  killed  by  collision  with  the  train  while  on 
the  track  as  alleged  in  the  complaint,  but  that  **she  had 
passed  over  the  track  safely",  and  was  thrown  out  of  the 
hack  by  the  speedy  driving  thereof  and  **in  her  fall  struck 
the  engine  whjch  at  that  time  was  passing  the  point  on  the 
.  crossing  over  which  the  hack  had  safely  passed.** 

Taking  up  out  of  order  the  above  reasons  urged  by  appel- 
lant as  sustaining  its  position  that  the  court  erred  in  over- 
ruling said  motion,  we  submit  that  we  find  nothing  in  the 
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answers  to  the  interrogatories  from  which  this  court  can  say 
AS  a  matter  of  law  that  the  decedent  was  guilty  of  contrib- 

utory  negligence.  In  this  connection  it  must  be  re- 
9.    membered  that  the  negligence  of  the  driver  of  the 

hack  could  be,  in  no  event,  charged  against  the  de- 
cedent. This  is  conceded  by  appellant  and  settled  by  authori- 
ty, and  would  be  so,  even  though  the  decedent  had  been 
driven  in  a  vehicle  of  a  relative  or  friend,  and  not  by  one 
occupying  toward  her  the  relation  of  a  common  carrier.  MiU- 
if  V.  LouisviUe,  etc.,  B.  Co.  (1891),  128  Ind.  97,  27  N.  E. 
339,  25  Am.  St.  416 ;  Chicago,  etc,  B.  Co.  v.  SpUker,  supra, 
and  authorities  cited;  Lake  Shore,  etc.,  B.  Co.  v.  Boyts 
(1897),  16  Ind.  App.  640,  45  N.  E.  812;  Aurelius  v.  Lake 
Erie,  etc.,  B.  Co.  (1898),  19  Ind.  App.  584,  49  N.  E.  857; 
Indiana  Cent.  B.  Co.  v.  Eudelson  (1859),  13  Ind.  325,  74 

Am.  Dec.  254.    It  is  only  where  the  facts  found  by  the 

10.  jury  lead  to  but  one  inference,  that  this  court  will 
say  as  a  matter  of  law  that  the  injured  party  was 

piilty  of  contributory  negligence.  Baltimore,  etc.,  B.  Co.  v. 
Walhom  (1891),  127  Ind.  142,  147,  150,  26  N.  E.  207.  The 
JTuy  m  this  case  expressly  found  that  the  decedent  indicated 
to  the  driver  of  the  hack  before  he  went  upon  the  track,  that 
the  train  was  approaching,  ''and  desired  him  to  stop."  She 
could  scarcely  have  done  more.  In  any  event  this  finding 
is  enough  to  prevent  this  court  from  saying  that  the  facts 
found  necessarily  show  the  decedent  guilty  of  contributory 
negligence. 

In  our  opinion  there  is  little  merit  in  appellant's  conten- 
tion that  there  is  a  material  variance  between  the  facts  found 
and  the  averments  of  the  complaint  as  to  the  manner 

11.  in  which  decedent  received  the  injury  that  resulted 
in  her  death.    The  averments  of  the  complaint  in  this 

regard  are:    *'As  the  wheels  of  the  carriage  struck  the  rails 
of  said  railroad  said  Luella  B.  was  thereby  thrown  or  cavsed 
to  fall  from  said  hack  upon  said  railroad,  and  said  approaeh- 
VoL.  53—9 
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ii^  train  thereby  ran  on,  against  or  over  her  body  and  in- 
flicted injuriea  from  which  she  immediately  died."  The  pai- 
ticiUar  interrogatories  and  answers  thereto  upon  which  a{>- 
peUant  bases  its  contention  aro  those  which  And  in  effect  that 
the  train  did  not  collide  with  said  horses  or  with  said  vehicle; 
that  neither  the  driver,  horses  nor  vehicle  were  injured,  and 
the  answers  to  interrogatories  No8.21  and  22,supra.  Interrog- 
atory No.  21  is  framed  in  the  alternative  so  that  the  answer 
thereto  makes  it  appear  that  the  decedent  either  got  oat  of 
the  hack  or  was  thrown  out,  but  the  jnry  in  their  answer  to 
another  intent^atory  expressly  find  "that  said  hack  had 
just  cleared  the  railroad  when  decedent  was  thrown  from 
the  hack  and  thereupon  struck  by  the  aforesaid  train  caus- 
ing injuries  resulting  in  her  death."  The  complaint  does 
not  aver  that  the  train  collided  with  the  back  or  that  appel- 
lee was  thrown  on  the  rails  of  the  track.  It  does  aver  that 
when  thrown  ont  "upon  said  railroad  said  approaching 
train  ran  on,  against  and  over  her  body."  These  averments 
are  suflSciently  broad  to  admit  proof  that  justified  the  an- 
swers to  the  interrogatories.  To  hold  that  there  is  such  ma< 
terial  or  essential  variance  between  the  averments  of  the 
complaint  and  the  answers  to  the  interrogatories,  as  would 
require  a  reversal  of  the  judgment  below,  would  he  a  viola- 
tion of  both  the  letter  and  spirit  of  §§407,  700  Bums  1908, 
§§398,  658  R.  S.  1881. 

The  most  serious  and  troublesome  question  presented  by 

appellant  is  its  contention  that  the  answers  to  interrogatories 

show  that  the  statutory  signals  were  given  and  that 

12.  this  being  true,  the  appellant  could  not  be  said  to  be 
guilty  of  any  negligence  which  could  be  said  ti^  have 
in  any  way  contributed  to  the  death  of  appellee's  decedent 
Under  the  issues  tendered  by  the  complaint,  the  hack  driver 
may  have  testified,  and,  for  the  purposes  of  the  question 
being  considered,  this  court  can  assume  that  he  did  testify 
in  effect  that  he  knew  that  the  electric  bell  maintained  at 
the  crossing  in  question  had  been  out  of  repair  for  several 
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days  prior  to,  and  up  to,  the  time  that  the  decedent  was 
injured ;  that  it  was  constantly  ringing  regardless  of  whether 
a  train  was  approaching  or  not ;  that  its  ringing  made  con- 
siderable noise  and  prevented,  or  materially  interfered  with, 
one's  hearing  the  approach  of  a  train ;  that  on  the  occasion 
in  qaestion  when  approaching  the  crossing  he  listened  and 
heard  no  approaching  train,  but  heard  only  the  clatter  or 
noise  of  the  electric  bell ;  that  he  looked,  but,  on  account  of 
the  obstruction  to  his  view,  saw  no  approaching  train ;  that 
the  decedent  and  others  warned  him  that  a  train  was  ap- 
proaching, but  he  knew  that  they  were  relying  upon  such 
electric  bell  and  for  this  reason  he  discredited  and  disre- 
garded their  warning ;  that  on  account  of  the  noise  made  by 
each  electric  bell  he  failed  to  hear  the  approach  of  said 
train,  and  did  not  know  of  its  approach  until  his  horses  were 
upon  the  track  and  it  was  too  late  to  prevent  collision  except 
by  going  forward ;  that  he  then  discovered  that  the  nearness 
and  speed  of  the  oncoming  train  was  such  as  required  prompt 
and  extraordinary  action  to  avoid  collision;  that  for  this 
reason  he  whipped  up  his  horses,  and  tried  to  clear  the  track ; 
tliat  he  barely  cleared  the  track  with  his  horses  and  vehicle, 
bnt  in  doing  so  the  horses,  when  he  struck  them,  suddenly 
jerked  the  hack  forward  with  greatly  increased  speed,  and 
strack  the  rails  of  the  track  with  such  force  that  the  decedent 
was  thereby  thrown  backward  and  out  of  the  door  of  the 
hack;  that  he  would  have  heeded  the  warnings  of  decedent 
and  others  telling  him  of  the  approach  of  said  train  and 
stopped  his  hack  until  such  train  had  passed  but  for  the  fact 
that  he  knew  that  such  electric  bell  was  out  of  repair  and  con- 
tinually sounding  a  false  alarm,  and  that  he  supposed  such 
waniings  were  induced  by  and  the  result  of  their  reliance 
upon  the  alarm  given  by  such  bell ;  that  but  for  the  excessive 
q>eed  of  the  train  he  would  have  crossed  the  track  in  safe- 
ty without  whipping  up  his  horses  and  giving  his  hack  the 
mdden  jerk  which  caused  decedent  to  be  thrown  out  and 
killed.  Many  of  the  facts  above  assumed  were  in  effect  found 
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by  the  answers  to  iaterrogatories  sabmitted  not  quoted  above. 
Sucli  facts  would  by  no  means  have  jostifled  the  hack  driver 
in  his  attempt  to  cross  such  track,  or  relieved  him  or  his 
master  from  negligence  proximately  causing  the  death; 
but  this  is  not  the  question  which  we  are  called  upon  to  de- 
cide. On  the  contrary,  assuming  that  such  facts  were  proven, 
this  court  must  determine  whether  the  hack  driver's  negli- 
gence was  the  sole  proximate  cause  of  the  death  of  appellee's 
decedent,  and  whether  any  act  of  negligence  charged  against 
appellant  in  any  way  contributed  thereto.  "We  do  not  be- 
lieve that  the  assumed  facts  would  justify  such  a  conclusion, 
but,  on  the  contrary,  to  our  mind,  they  force  the  conviction 
that  the  hack  driver's  conduct  and  act  in  crossing  said  track 
at  the  time  he  did  was  in  a  measure,  at  least,  influenced  and 
controlled  by  the  alleged  negligent  acts  of  the  appellant. 
Although  the  negligence  of  a  third  person  concurs  in 

13.  producing  an  injury,  this  alone  will  not  relieve  from 
liability  another  negligent  party  whose  negligence  was 

the  proximate  cause  of  such  injury.  MiUer  v.  LouisviUe,  etc., 
R.  Co.,  supra;  Rogers  v,  Leyden  (1891),  127  Ind.  50,  53,  26 
N.  E.  210,  and  authorities  cited. 

In  this  case,  under  the  averments  of  the  complaint,  which, 

for  the  purposes  of  this  motion  must  be  assumed  as  proven, 

the  hack  driver  was  the  agent  of  appellant's  codefend- 

14.  ants  to  the  action  below,  the  owners  of  the  hack  line, 
who  were  themselves  common  carriers  for  hire ;  and, 
where  two  or  more  joint  tort  feasors  are  guilty  of 

15.  negligence  proximately  contributing  to  an  injury, 
either,  or  all  of  such  joint  tort  feasors  may  be  re- 
quired to  respond  in  damages  therefor,  the  other  elemenb 
of  liability  being  shown.  Cleveland,  etc.,  R.  Co.  v.  Qosseti 
(1909),  172  Ind.  525,  535,  87  N.  E.  723;  Cleveland,  etc.,  R. 
Co.  V.  EUUgoss  (1908),  171  Ind.  417,  423,  86  N.  E.  485,  131 
Am.  St.  258;  Indianapolis  Traction,  etc.,  Co.  v.  HoltzcUtu 
(1907),  40  Ind.  App.  311,  81  N.  E.  1084;  Peru  Heating  Co 
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V.  Lenhart  (1911),  48  Ind.  App.  319,  95  N.  E.  680,  682,  and 
authorities  there  cited. 

It  is  also  insisted  by  appellee  that  the  answers  of  the  jury 

to  the  interrogatories  are  not  equivalent  to  a  finding  that 

appellant  when  approaching  the  crossing  in  question 

16.  gave  the  signal  required  by  statute  at  the  time  and 
place  and  in  the  manner  prescribed  by  such  statute, 
and  therefore  is  not  necessarily  inconsistent  with  the  general 
verdict  upon  such  question,  which  is  a  finding  that  such 
signals  were  not  so  given.  HT he  statute  in  question,  §5431 
Bums  1908,  §4020  R.  S.  1881,  provides  that  all  railroads 
operating  in  this  State  shall  have  attached  to  each  and  every 
locomotive  engine  a  whistle  and  a  bell  and  that  in  approach- 
ing a  crossing  where  ''such  engine  is  not  less  than  eighty  nor 
more  than  one  hundred  rods  from  such  crossing^*  the  en- 
gineer or  person  in  charge  of  such  engine  shall  '^ sound  the 
whistle  on  such  engine  distinctly  three  times  and  ring  the 
leU  attached  to  such  engine  continuously  from  the  time  of 
sounding  such  whistle  until  such  engine  shall  have  fully 
passed  such  crossing.*'  The  general  verdict  upon  the  ques- 
tion under  consideration  was  a  finding  that  the  whistle  of 
appellant's  engine  was, not  sounded  distinctly  three  times 
when  not  less  than  eighty  and  no  more  than  one  hundred 
rods  fromr  the  crossing  in  question,  and  that  the  bell  did  not 
continue  to  ring  from  the  sounding  of  the  whistle  until  the 
crossing  was  passed  by  such  engine.  The  answers  to  inter- 
rogatories, supra,  simply  find  that  as  appellant's  train  ap- 
proached said  crossing,  the  whistle  signal  for  the  same  was 
given.  The  number  of  the  blasts,  or  where  given,  is  not 
specially  found.  Likewise,  said  answers  find  that  the  bell  on 
said  engine  was  ringing  as  the  train  approached  said  cross- 
ing, but  it  is  not  found  when  or  where  it  began  ringing,  or 
that  it  began  ringing  with  the  first  blast  of  the  whistle. 
The  statute  fixes  the  time,  place  and  manner  of  signals  to 
be  given  as  a  warning  to  the  traveling  public  of  the  approach 
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of  a  train  at  a  public  croaaing  over  a  highwaj',  and  it 

17.  has  been  held  that  such  aignala  given  only  at  a  time 
when  so  near  the  crossing  as  to  be  onavailable  as 

notice,  does  not  serve  the  purpose  intended  by  the  statute 
and  will  not  relieve  the  company  so  giving  sach  signals  from 
liability.  Chicago,  etc.,  B.  Co.  v.  Bogga  (1885),  101  Ind. 
522,  51  Am.  Rep.  761;  Baltimore,  etc.,  B.  Co.  T.  Young 
(1899),  153  Ind.  163,  54  N.  E.  791. 

"We  are  not  entirely  free  from  doubt  in  our  determination 
of  the  question  presented  by  the  ruling  on  this  motion,  but, 
taking  the  averments  of  the  complaint  upon  the  subject  of 
appellant's  negligence  in  their  entirety,  we  are  constrained 
to  hold  that  proof  might  have  been  admitted  thereunder, 
sufBcient  to  sustain  the  general  verdict,  notwithstanding  the 
answers  to  interrogatories  and  that  the  motion  for  judgment 
ou  said  answers  was  therefore  properly  overruled. 

Judgment  affirmed. 

On  Petition  for  Heheabing. 

HoTTEir,  J. — Appellant  has  filed  a  petition  for  rehearing 
in  this  case  and  its  counsel  in  the  brief  in  support  thereof 
press  upon  us  with  such  earnestness  and  sincerity  their  res- 
sons  for  believing  that  the  court  has  committed  error  in  its 
ori^al  opinion,  that  we  are  led  to  give  additional  eonsid- 
eration  to  some  of  the  questions  determined  therein. 

If  this  were  an  action  by  the  hack  driver,  or,  if  his  negli- 
gence could  be  charged  against  appellee's  decedent,  or,  if, 
under  the  averments  of  the  complaint  or  the  answers  to  in- 
terrogatories, the  negligence  of  such  driver  could  be  said  to 
be  the  sole  proximate  cause  of  the  death  of  the  decedent,  we 
would  be  persuaded  that  appellant  is  right  in  its  contention 
that  a  rehearing  should  be  granted.    In  our  conrad- 

18.  eration  of  the  complaint  we  were  not  unmindful  of 
the  rule  so  earnestly  urged  by  appellant  in  its  original 

brief  and  now  again  emphasized  which  required  us,  in  case 
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of  doubt  upon  the  pleading,  to  constme  the  same  most  strong- 
ly against  the  pleader  and  to  indulge  against  its  validity 
all  reasonable  inferences  not  excluded  by  positive  and  direct 
avennent.  Shenk  v.  Stahl  (1905),  35  Ind.  App.  493,  498, 
74  N.  E.  538 ;  Wabash  R.  Co.  v.  BeedU  (1910),  173  Ind.  437, 
445,  90  N.  E.  760;  Pond  v.  Sweetser  (1882),  85  Ind.  144; 
State,  ex  rel,  v.  CasieU  (1887),  110  Ind.  174,  187,  11  N.  E. 
219;  Hays  v.  Hays  (1907),  40  Ind.  App.  471,  473,  82  N.  E. 
90,  and  authorities  cited.  It  should  be  remarked,  however, 
in  this  connection,  that  this  rule  when  applied  to  a  complaint 
18  applicable  to  only  such  averments  as  are  necessary  to  state 
the  cause  of  action.     When  all  the  necessary  and 

19.  essential  averments  of  a  cause  of  action  are  directly 
and  positively  stated,  no  mere  inferences  of  a  defense 

to  sach  action  suggested  by  any  averments  contained  in  such 
complaint  will  overcome  or  defeat  the  cause  of  action  so 
stated  and  render  the  complaint  subject  to  demurrer.  Cole 
V.  Searfoss  (1912),  49  Ind.  App.  334,  97  N.  E.  345;  CUve- 
tend,  etc.,  B.  Co.  v.  Clark  (1912),  51  Ind.  App.  392,  97 
N.  B.  822. 

In  this  case  it  is  urged  that  the  complaint  nowhere  charges 

that  the  decedent  or  the  driver  of  the  hack  was  without 

fanlt,  or  that  the  decedent  or  the  hackman  did  not  see  the 

train.    Contributory  negligence  as  appellant  well  un- 

20.  derstands,  is  now  a  defense  and  need  not  be  negatived 
by  the  complaint.  Granting  that  the  appellant's  con- 
tention that  the  hack  driver  could  have  seen,  and,  in  fact,  did 
see  the  train  just  before  he  attempted  to  cross  the  track,  is 
correct,  this  would  not  show  the  decedent  guilty  of  any  con- 
tributory negligence  but  would  only  show  the  hack  driver 

guilty  of  such  negligence.    The  fact  that  the  hack 

21.  driver's  negligence  cannot  be  attributed  to  the  de- 
cedent, is  well  settled  by  the  authorities  cited  in  the 

original  opinion.  It  is  equally  well  settled  that  such  negli- 
gence of  the  hack  driver,  if  merely  contributory,  will  not  re- 
lieve appellant  from  liability  for  its  negligence.    It  is  clear 
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from  the  averments  of  this  complaint  that  the  negligent  acts 
charged  against  appellant  influenced  the  acts  and  conduct  of 
the  hack  driver  and  caused  him  to  do  and  act  as  he  did,  and 
under  such  circumstances  his  acts,  though  negligent  and  con- 
tributing to  the  proximate  cause  of  the  injuries  resulting  in 
the  death  of  appellee's  decedent,  would  not  relieve  appellant 
from  liability  but  would  only  have  the  effect  of  making  the 
other  common  carrier  by  whom  such  hack  driver  was  em- 
ployed and  in  whose  hack  such  decedent  was  a  passenger, 
also  liable  as  a  joint  tort  feasor.  What  we  have  said  in  the 
discussion  of  the  complaint  is  equally  applicable  to  the  ques- 
tion presented  by  the  motion  for  judgment  in  appellant's 
favor  on  the  answers  to  interrogatories. 
The  motion  for  rehearing  is  therefore  oveiMLed. 

Note.— Reported  in  99  N.  E.  126 ;  100  N.  E.  888.    See,  also,  under 

(I)  88  Qya  971;  (2)  83  Cyc.  1057;  (3)  88  Cyc.  942;  (4)  83  Cyo. 
1045;  (5)  88  Gya  1042,  1053;  (6)  88  Cya  967,  1068;  (7)  88  Cyc. 
1928;  (8, 16)  88  Cyc.  1142;  (9)  88  Cya  984,  1016;  (10)  29  Qya  634; 

(II)  88  Cyc.  1142;  88  CJyc.  1925;  (12)  88  (3yc  987;  (18)  29  (3yc. 
496;  (14)  8  Cyc.  815,  816;  (15)  29  Cyc.  487;  88  Cyc.  483;  (17)  83 
Cyc.  968;  (18)  31  Cya  78;  (19)  81  Cyc.  109,  288;  (20)  29  Cyc.  675; 
(21)  33  Cyc.  1015.  As  to  speed  of  train  as  evidence  of  negligence, 
see  63  AnL  Rep.  62.  As  to  the  care  a  railroad  company  must  exer- 
cise at  highway  crossings,  see  44  Abl  Rep.  470.  As  to  imputing 
hack  driver's  negligence  to  the  person  inside,  see  110  Am.  St  291 ; 
a  L.  R.  A.  (N.  S.)  697.  As  to  duty  of  highway  traveler  to  keep 
open  his  eyes  and  ears  at  railroad  crossings,  see  90  Am.  Dec.  780. 
As  to  Joint  and  several  liabUity  in  cases  of  concurrent  negligence, 
see  16  Am.  St  250.  For  a  discussion  of  the  speed  of  a  railroad 
train  as  negUgence  in  the  absence  of  a  prohibitory  statute,  see  7 
Ann.  Ca&  988. 


American  Car  and  Foundry  Company  t;.  Fess. 

[Na  7,66&    Filed  Mandi  26,  19ia] 

1.  Mastss  Awn  Sebvant.— /it/ttrfea  to  Servant—TooU.—Duiif  of 
Inspection. — ^The  master  does  not  owe  the  duty  of  inspecting  a 
hand  tool  while  it  is  in  the  exclusive  control  and  custody  of  his 
servant  where  such  tool  Is  so  simply  constructed  that  a  defect 
therein  may  be  discovered  without  special  skill  or  knowledge  and 
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without  Intricate  inspection,  nor  is  he  ciiargeable  with  notice  of 
aiqr  defect  that  could  have  been  discovered  had  he  made  an  in- 
spection.   p.138. 

2.  Kastee  AiTO  SEBVAifT. — Injuries  to  Servant. — Negligence  of  FeU 
loir  Servant. — ^Where  plaintiff  was  working  with  another  employe 
wlio  was  using  a  hand  hammer,  weighing  about  two  and  one-half 
pounds,  which  had  been  furnished  by  defendant  about  two  weeks 
before  the  injury  and  had  been  in  the  control  of  the  user  during 
that  time,  the  plaintiff's  injury,  caused  by  the  hammer  flying 
from  the  handle  and  striking  him,  must  be  attributed  solely  to 
the  negligence  of  a  fellow  servant,  under  a  showing  that  defend- 
ant maintained  a  tool  room,  with  men  in  charge  whose  business 
it  was  to  repair  tools  which  were  returned  as  defective,  and  to 
which  all  employes  were  instructed  to  return  all  defective  tools, 
and  in  the  absence  of  evidence  to  show  that  the  hammer  was 
defective  when  delivered  to  the  user,  or  that  defendant  had  any 
knowledge  that  it  had  become  defective,    p.  139. 

3L  Master  and  Sebvant. — Injuries  to  Servant. — Liahility. — ^A  mas* 
ter  cannot  be  held  to  respond  in  damages  for  injuries  to  his 
servant  in  the  absence  of  a  showing  that  the  master  violated  a 
legal  duty.    p.  139. 

From  Floyd  Circuit  Court;  Joseph  H.  Shea,  Special 
Judge. 

Action  by  Thomas  L.  Fees  against  the  American  Car  and 
Foundry  Company.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Reversed. 

M,  Z.  Siannard  and  Jonas  0.  Howard^  Jr.,  for  appellant. 
George  H.  Hester  and  Siotsenhurg  cfe  Weathers,  for  appel- 
lee. 

Laiby^  J. — ^Appellee  in  this  case  recovered  a  judgment  in 
the  trial  court  for  damages  on  account  of  personal  injuries. 
The  facts  disclosed  by  the  evidence  show  that  appellee  was 
employed  by  appellant  to  work  in  its  car  shops,  and  that  at 
the  time  of  his  injury  he  was  engaged  with  two  fellow  work- 
men in  fastening  rivets  in  the  steel  frame  of  a  car  which  was 
in  process  of  construction.  It  was  the  work  of  appellee  to 
hold  an  iron  bar  known  as  a  ''dolly''  against  the  heated 
riret  while  it  was  hammered  into  place  by  another  member 
of  the  gang  called  a  ''riveter,"  who  used  for  that  purpose 
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an  air  gun  or  hand  hammer.  The  third  member  of  the  gang 
was  a  boy  known  as  a  **pick  tip  boy"  who  heated  the  rivets 
and  placed  them  in  position.  At  the  time  the  injury  to 
appellee  occurred,  the  riveter  was  using  a  hand  hammer 
weighing  about  two  and  one-half  pounds,  with  a  handle  about 
twenty-two  inches  in  length.  This  hammer  was  loose  upon 
the  handle,  and  while  the  riveter  was  using  it,  suddenly  left 
the  handle  and  struck  the  plaintiff  inflicting  the  injury  of 
which  he  complains. 

Appellant  maintained  a  tool  room  in  connection  with  its 
factory  where  it  kept  on  hand  a  supply  of  hammers,  hammer 
handles  and  such  other  tools  and  parts  of  tools  as  were  re- 
quired for  use  in  the  factory.  It  kept  on  duty  in  this  tool 
room  men  whose  business  it  was  to  repair  tools  which  were 
returned  as  defective,  and  the  employes  in  the  factory  were 
instructed  to  return  all  tools  which  became  defective  while  in 
use  to  this  tool  room.  When  this  was  done  the  tool  was  re- 
paired or  another  furnished  in  its  place.  The  hammer  which 
was  in  the  hands  of  the  riveter  at  the  time  the  injury  oc- 

• 

curred,  had  been  furnished  to  him  from  the  tool  room  about 
two  or  three  weeks  before,  and  had  remained  in  his  x>osse8sion 
until  the  time  of  the  accident.  When  not  in  use  it  was  placed 
in  a  tool  box  or  locker  which  was  under  the  control  of  the  men 
who  worked  in  this  gang.  There  is  no  evidence  tending  to 
show  that  the  tool  was  defective  at  the  time  of  its  delivery 
to  the  riveter  by  the  appellant,  and  none  tending  to  show 
that  appellant  had  any  actual  knowledge  that  it  had  become 
defective  by  use  or  otherwise  while  in  the  possession  of  the 
riveter.  The  hammer  was  a  hand  tool  of  such  simple  con- 
struction that  the  defect  which  caused  the  injury  could  have 
been  discovered  without  special  skill  or  knowledge  and  with- 
out intricate  inspection. 

The  master  does  not  owe  the  duty  of  inspecting  tools  of 

this  character  while  they  are  in  the  exclusive  control 
1.    and  custody  of  his  servants.    He  can  not,  therefore, 

be  held  to  have  notice  of  all  of  such  defects  as 
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would  have  been  discovered  hy  such  inspection.  If  he  had 
actual  notice  of  the  defect  he  might  be  held  liable  for  an 
injury  to  a  servant  who  had  not  assumed  the  risk,  but 
ha  cannot  be  held  liable  to  any  of  his  servants  upon  con- 
btmetive  notice,  for  the  reason  that  he  is  not  negligent  in 
failing  to  inspect  under  such  circumstances.    Under 

2.  the  showing  made  in  this  case  the  injury  to  appellee 
was  caused  solely  by  and  through  the  negligence  of  a 
fellow  servant.    The  master  was  not  shown  to  have 

3.  violated  any  legal  duty  and  for  that  reason  he  cannot 
be  held  to  respond  in  damages.  The  questions  pre- 
sented in  this  case,  are  fully  considered  in  the  case  of  the 
American  Car,  etc.,  Co,  v.  Nachand  (1911),  47  Ind.  App. 
204,  93  N.  E.  1083,  to  which  reference  is  made  for  a  more 
extended  discussion.    . 

The  trial  court  permitted  a  recovery  upon  the  theory  that 
appellant  owed  the  duty  to  inspect  the  hammer  while  it  was 
in  the  exclusive  i)08se8sion  and  control  of  the  servant,  and 
that  he  was  chargeable  with  knowledge  of  such  defects  as 
would  have  been  disclosed  by  such  inspection.  This  appears 
from  several  of  the  instructions  given,  and  also  by  the  ruling 
of  the  court  in  refusing  to  give  certain  instructions  tendered 
by  appellant.  For  errors  thus  appearing  a  new  trial  should 
liave  been  granted.  Other  questions  presented  need  not  be 
considered  as  they  are  not  likely  to  arise  upon  a  retrial  of 
the  case.  Judgment  reversed,  with  directions  to  grant  a 
new  trial. 

Shea,  J.,  not  participating. 

NoiE.— R^x)rted  in  101  N.  E.  818.  See,  also,  under  (1)  26  Cyc. 
1138;  (2)  26  Cyc.  1276,  1332;  (3)  26  Cyc.  1080.  As  to  the  extent  of 
duty  imposed  on  master  In  respect  of  tools  furnished  servant  to 
work  with,  see  note  to  Brazil  Block  Coal  Co.  v.  Oibson  (Ind.)  08 
AnL  St  290 ;  1  L.  R.  A.  (N.  S.)  944.  On  the  question  of  the  liability 
of  a  master  for  injury  from  defect  In  simple  tool,  see  40  L.  R.  A. 
(N.  S.)  832;  7  Ann.  Cas.  842;  Ann.  Cas.  1912  A  1004. 
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Fbicee,  Trustee,  v.  Anoeheier  bt  al. 

INo.  7,872.    FUed  Harcb  26,  1913] 

1.  OoaroKATimfB.— Capital  Stock.— Corporate  Debtf.—Prrference* 
— Btockholdert.— Officers. — The  capital  stock  of  a.  corporatloD  li 
not  a  trust  fund  to  be  beld  Intact  foi  the  bmeflt  of  creditors,  and 
an  Insolvent  corporation  In  the  payment  of  Its  debts,  mey  prefer 
directors  and  stockholders  over  other  creditors,    p.  144. 

2.  CoBPORiTioNB, — Dividcndt.-'Debti  Dve  Stockholdera.~~A  divi- 
dend la  not  a  debt  due  a  stockholder  until  It  has  been  rlgbtl; 
declared,    p.  146. 

3.  CoBPOEATioNS. — Dividends. — A  dividend  cannot  be  rightly  de- 
clared by  a  corporation  until  tbere  Is  a  showing  that  a  proflt  has 
iweu  really  earned  for  the  year  such  dividend  was  declared, 
p.  146. 

4.  CoBPOBATiONS. — Dividends. — Paymetit  Out  of  Capital  Stocli.— 
Recovery  for  Paj/ment  of  Debts. — The  right  to  recover  dividendi) 
paid  out  of  a  corporation's  capital  stock,  for  the  payment  of  Its 
debts,  clearly  exists,    p.  149. 

5.  Appeax. — lievieic.— Evidence. — Judgment. — In  an  action  by  Ihe 
trustee  in  bankruptcy  of  an  insolvent  corporation  to  recover  divi- 
dends for  the  beneQt  of  the  creditors,  the  Judgment  for  defend- 
ants was  not  sustained  by  evidence  and  was  contrary  to  lair. 
where  It  was  shown  without  dispute  that  at  tbe  time  the  divi- 
dends were  paid  tbe  corporation  was  insolveut.    p.  149. 

From  Vanderburgh  Circuit  Court ;  C.  A.  DeBnder,  Judge. 

Action  by  Louis  B.  Fricke,  Tnisfee  in  Bankruptcy  of  the 
Evansville  Implement  and  Fanners  Supply  Company, 
against  Nicholas  Angemeier  and  others.  From  a  juc^ent 
for  defendants,  the  plaintiff  appeals.    Reversed. 

Elmer  Q.  Lockyear,  Albert  W.  Funkkouser  and  Arthur  F. 
Funkhouser,  for  appellant. 

WiUawm  Reister,  for  appellees. 

Shea,  J. — This  action  was  brought  by  appellant  Louis 
E.  Fricke,  trustee  in  bankruptcy  of  the  Evansville  Implement 
and  Farmers  Supply  Company,  against  appellees,  the  stock- 
holders of  said  corporation,  to  collect  from  them  certain 
dividends  alleged  to  have  been  unlawfully  paid.    An  answer 
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in  general,  denial  to  the  second  paragraph  of  complaint 
formed  the  issues  submitted  to  the  court  for  trial.  Finding 
and  judgment  for  appellees.  Appellant's  motion  for  a  new 
trial  was  overruled,  which  ruling  is  assigned  as  error. 

From  the  complaint  it  appears,  in  substance,  that  the 
Evansville  Implement  and  Farmers  Supply  Company  is  a 
corporation  which  was  duly  organized  under  the  laws  of 
Indiana  on  November  21,  1903,  with  an  authorized  capital 
stock  of  $10,000,  divided  into  shares  of  the  par  value  of 
$100  each.    On  September  25,  1905,  the  capital  stock  was 
increased  to  $40,000,  and  afterward,  on  December  31,  1907, 
to  $100,000.     On  November  18,  1908,  said  corporation  was 
adjudged  bankrupt-  in  the  District  Court  of  the  United 
States  for  the  District  of  Indiana,  and  on  December  19, 
1908,  appellant,  Louis  E.  Fricke,  was  appointed  trustee  in 
bankruptcy.   As  such  trustee,  for  the  benefit  of  the  creditors 
cf  the  bankrupt  corporation,  he  brought  this  action  against 
appellees,  who  were,  at  all  times  stated,  stockholders  in  said 
corporation.    This  action  was  brought  by  appellant  against 
all  of  the  stockholders  instead  of  each  of  them  individually, 
to  prevent  a  multiplicity  of  actions.    The  total  amount  of 
indebtedness  of  said  corporation  is  $31,377.28,  and  appellant 
has  converted  all  of  the  available  assets  of  the  company,  con- 
sisting of  merchandise,  accounts,  notes  and  choses  in  action, 
into  cash,  the  total  amount  of  which  is  $5,922.48,  leaving  a 
balance  due  and  unpaid  the  creditors  of  $25,454.80.    For  ^ 
the  year  ending  December,  1905,  there  was  a  loss  of  $6,671.49 
in  said  business,  and  a  net  deficit  of  $6,813.26.    At  the  close '^ 
of  the  year's  business,  December,  1905,  dividend  No.  1,  of 
6%,  amounting  to  $528  was  declared  and  paid  to  the  stock- 
holders during  the  ensuing  year.    For  the  year  ending  De- 
cember, 1906,  there  was  a  loss  of  $4,583.78  in  the  business 
of  said  corporation,  and  at  that  time  a  total  deficit  of  $11,- 
397.04.    Dividend  No.  2,  of  7%,  amounting  to  $1,426.12  was  ^ 
declared  at  that  time,  and  during  the  ensuing  year  was  paid 
to  the  stockholders  out  of  the  capital  stock  of  the  corpora- 
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tion.  For  the  year  ending  December  31,  1907,  there  was  a 
loss  of  $14,616  making  a  total  deficit  of  «26,013.04  in  the 
boaineas  of  said  corporation.  Dividend  No.  3,  of  8%, 
amonnting  to  $1,977.24  was  decl&red  at  that  time,  and  din- 
ing the  ensuing  year  paid  to  the  stockholders  out  of  the 
capital  stock  of  the  corporation.  At  the  times  said  amoontB 
were  paid  to  the  stockholders,  there  'were  no  profits  of  the 
corporation  available  for  the  payment  of  dividends,  and  the 
same  were  paid  out  of  the  capital  stock  of  the  company;  that 
the  effect  of  the  payment  of  the  money  to  the  stockholders, 
while  being  named  a  dividend,  was  in  truth  and  in  fact  re- 
fnndii^  to  each  so  much  of  the  capital  stock  of  the  corpora- 
tion as  was  severally  paid  to  him  in  the  form  of  dividends, 
amonnting  in  the  aggregate  to  $3,931.36,  and  that  the  with- 
drawal and  refunding  to  the  stockholders  was  made  before 
the  payment  of  all  the  debts  of  said  corporation. 

The  reasons  urged  in  support  of  the  motion  for  a  new  trial 
are  that  the  decision  of  the  court  is  contrary  to  law,  and  is 
not  sustained  by  sufficient  evidence.  The  undisputed  evi- 
dence set  out  in  appellant's  brief  is  shown  by  the  minutes' 
of  the  meetii^  of  the  stockholders,  December  31,  1907,  to 
be  as  follows: 

"Assets. 

Stock  of  Merchandise  on  hand $32,598.92 

Bills  Bee.  (note  &  com.  Aects.) 6,069.80 

Accounts  owing  Company 4,002,93 

Capital  Stock 40,000.00 

Cash  on  hand  and  in  baok 763.94 

$83,435.59 
Liabilities. 

Capital  Stock  issued $37,650.00 

Stock  surrendered  and  cancelled 1,050.00 

Bills  payable  (notes) 14,133.40 

Accounl^  owing  to  manufacturers 11,880.18 

Other  accounts  owing 5,380.78 

Dividends  unpaid 188.28 

Stock  unsold 3,400.00 

$73,682.64 
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Total  Assets $83,435.59 

Total  liabmties 73,682.64 

Net  gain $9,752.95 

Per  cent  of  gain,  twenty-four  and  thirty-five  one  hun- 
dredths per  cent.'' 

Appellant  argues  that  in  order  to  make  this  showing,  the 
capital  stock  of  $40,000  is  put  in  as  an  asset,  when  it  should 
have  been  shown  only  as  a  liability ;  that  the  property  of  a 
corporation  represented  by  its  capital  stock,  or  by  obliga- 
tions of  stockholders  to  pay  the  amount  subscribed  by  them, 
are  liabilities  of  the  company,  and  the  stockholder  possesses 
only  the  right  to  participate  in  the  earnings  of  the  corpora- 
tion during  its  existence;  that  on  dissolution  he  is  entitled 
to  a  distributive  share  of  what  remains,  only  after  payment 
of  an  debts,  and  where  dividends  are  illegally  paid  from  the 
capital  stock,  or  when  there  has  been  a  fraudulent  distribu- 
tion of  corporate  property  before  the  payment  of  debts,  ,a 
conrt  of  i}m^itv  wil^^  at  the  instance  of  the  defrauded  cor- 
^porate  creditors  follow  the  fund  into  the  hands  of  the  stock- 
holders and  require  its  application  to  the  payment  of  those 
debts.  It  is  appellant's  theory  that  illegal  dividends  were 
paid  appellees,  and  at  the  time  such  dividends  were  paid, 
the  corporation  was  insolvent,  therefore  the  payment  was 
equivalent  to  a  withdrawal  of  the  capital  stock,  to  the  in- 
jury of  the  creditors  of  the  company.  It  was  announced 
in  court  at  the  trial  of  this  cause  that  dividend  No.  1  is  not 
claimed  by  appellant,  consequently  the  question  was  whether 
dividends  Nos.  2  and  3  only,  could  be  recovered.  It  is  con- 
tended by  appellees  that  the  evidence  shows  when  dividend 
No.  2  was  paid,  there  was  a  surplus  of  $20,759.96,  and  when 
dividend  No.  3  was  paid,  a  surplus  of  $12,887.00,  over  and 
above  the  debts  of  the  corporation  at  that  time ;  that  in  esti-  ^ 
mating  the  profits  for  a  year  for  the  purpose  of  declaring 
a  dividend,  it  is  not  necessary  to  take  into  account  the  de- 
crease in  the  value  of  the  assets,  and  the  impairment  of  the 
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capital  stock  of  the  company  prior  to  that  year ;  that  the  fact 
that  in  a  year  prior  to  the  declaring  of  the  dividend,  some 
portion  of  the  capital  of  an  incorporated  company  has  been 
lost  and  has  not  since  been  made  good,  affords  no  ground 
for  restraining  the  payment  of  a  dividend  out  of  profits  sub- 


^i  '  H,l  ;  sequently  made. 


It  has  been  held  repeatedly  in  this  State,  so  that  we  must 
regard  the  question  as  settled,  that  the  capital  stock  of  a 
corporation  is  not  a  trust  fund  to  be  held  intact  for 
1.  the  benefit  of  creditors,  but  that  the  debts  of  the  cor- 
poration may  be  paid,  even  to  directors  and  stock- 
holders by  an  insolvent  corporation,  giving  them  the  pref- 
erence over  other  creditors.  In  the  case  of  Nappanee  Cam- 
ning  Co.  v.  Reid,  Murdoch  &  Co,  (1903),  159  Ind.  614,  621, 
64  N.  E.  870,  64  N.  E.  1115,  59  L.  B.  A.  199,  the  following 
language  is  used;  ''In  deciding  the  question  before  us,  it 
is  to  be  borne  in  mind  that  a  manufacturing  corporation, 
^  under  the  statutes  of  this  State,  is  strictly  a  private  associa- 
tion, organized  and  conducted  for  prIVate  purposes  only; 
enjoying  no  special  privileges,  and  owing  no  duty  to  the  pub- 
lic or  to  its  creditors  except  such  as  is  imposed  by  the  terms 
of  the  statute  under  which  it  is  formed,  and  by  those  general 
rules  which  apply  to  individuals  engaged  in  business.  Until 
its  property  passes  into  the  custody  of  the  law  by  seizure 
under  proceedings  in  attachment,  or  by  appointment  of  an 
assignee,  trustee,  or  receiver,  the  corporation  may  sell,  trans- 
fer, pledge,  or  mortgage  its  property  in  the  same  manner 
and  subject  to  the  same  restrictions  only  as  apply  to  the 
case  of  a  private  person.  Such  property  is  in  no  respect 
held  in  trust  for  the  creditors  of  the  association.  The  law 
of  this  State  gives  them  no  lien  or  claim  upon  such  property. 
They  have  no  right  to  look  to  the  corporation  or  its  directors 
to  protect  their  interests.  They  deal  with  it  at  arm's  length, 
and  their  attitude  is  antagonistic  to  the  association.  When 
asked  to  extend  credit  to  it,  all  persons  dealing  with  the 
corporation  know  that  if  it  is,  or  thereafter  becomes  insol- 
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veat,  the  whole  of  its  property  may  be  applied  to  pay  or 
secure  debts  due  to  favored  creditors^  including  officers  and 
directors,  and  that  the  claims  of  all  other  creditors  may  be 
pzeluded  and  consequently  lost.  If,  with  this  knowledge  credit 
is  given,  it  can  not  be  said  that  preferences  subsequently  con- 
ferred upon  other  creditors  have  violated  any  right  which 
the  law  gave  to  the  creditor  whose  claim  was  left  unpaid 
and  unsecured.  No  statute  gives  to  a  creditor  the  right  to 
demand  an  equal  distribution  of  the  assets  of  an  insolvent 
private  manufacturing  corporation  among  its  creditors.  The 
maxim  that,  in  case  of  insolvency,  equality  is  equity  has  not 
the  force  of  a  statute  requiring  such  a  distribution.  It  is 
applicable  only  when  the  principles  of  equity  are  brought  to 
bear  upon  the  distribution  of  property  lawfully  in  the  cus- 
tody of  a  court,  where  such  court  possesses  the  authority  to 
make  distribution  upon  that  basis." 

In  the  case  of  First  Nat,  Bank,  etc.,  v.  Dovetail  Body,  etc., 
Co.  (1896),  143  Ind.  550,  553,  41  N.  E.  370,  52  Am.  St.  435, 
it  is  said :  *  *  The  expression  that  *  the  property  of  a  corpora- 
tion constitutes  a  ''trust  fund"  for  its  creditors,'  only  means 
that  when  the  corporation  is  insolvent  and  a  court  of  equity 
has  taken  possession  of  its  assets  for  administration,  such 
assets  must  be  appropriated  to  the  payment  of  its  debts  be- 
fore distribution  to  its  stockholders,  but  as  between  the  cor- 
poration itself  and  its  creditors,  the  corporation  does  not 
hold  its  property  in  trust  or  subject  to  a  lien  in  favor  of  the 
creditors  in  any  other  sense  than  does  an  individual  debtor. 
HoUins  V.  Brierfield  Coal,  etc.,  Co.  (1893),  150  U.  S.  371, 
385  [14  Sup.  Ct.  127,  37  L.  E.  1113],  and  cases  cited;  San- 
ford  Fork,  etc.,  Co.  v.  Howe  Brown  cfe  Co.  Limited  [1895] , 
157  U.  S.  312  [15  Sup.  Ct.  621,  39  L.  Ed.  713] ;  Fogg  v.  Blair 
[1890],  133  U.  S.  534, 541  [10  Sup.  Ct.  338, 33  L.  Ed.  721]." 
See,  also,  other  cases  cited.  In  the  case  of  Levering  v.  Bimel 
(1897),  146  Ind.  545,  553,  45  N.  E.  775,  it  is  said:  "As  be- 
tween the  corporation  and  its  creditors,  it  cannot,  in  reason. 
Vol.  53—10 
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be  said  that  the  relation  is  anything  more  than  that  of  debtor 
and  creditor.  The  relation  of  trustee  and  cestui  que  trust 
does  not  exist  so  as  to  create  a  lien  upon  its  assets  in  favor 
of  the  creditor,  in  any  other  sense  than  applies  to  an  individ- 
ual debtor.  This  court  recently  had  the  question  of  this 
trust  fund  doctrine  presented  for  its  consideration,  and  de- 
clined to  accept  it  as  it  is  urged  now  by  the  appellees.  We 
held  that  it  did  not  exist  before  a  corporation  is  placed  under 
the  control  of  a  court  for  adjustment  of  its  affairs ;  that  until 
such  an  event  happens,  no  special  lien  upon  its  assets  or 
property  exists  in  favor  of  any  creditor  or  class  of  creditors, 
and  that  the  corporation,  prior  to  such  an  event,  had  the 
power  and  right  to  prefer  its  creditors  in  like  manner  and 
under  like  circumstances  as  individuals  or  copartnerships 
may  do.  This  rule  must  now  be  considered  as  settled  in  this 
jurisdiction."  See,  also,  Henderson  v.  Indiana  Trust  Co. 
(1896),  143  Ind.  561,  40  N.  E.  516.  Thus,  in  so  far  as  the 
right  of  a  corporation  to  pay  a  debt  or  debts  due  the  directors 
or  stockholders  is  concerned,  the  question  is  settled  in  this 
State,  and  in  fact  by  a  great  weight  of  authority  in  the  Fed- 
eral Courts,  as  well  as  in  the  courts  of  other  states,  but  the 
right  of  an  insolvent  corporation  to  distribute  its  assets  in 
the  form  of  dividends,  or  otherwise,  to  its  stockholders,  pre- 
sents to  this  court  a  wholly  different  question.    A 

2.  dividend  is  not  a  debt  due  a  stockholder  until  it  has 
been  rightly  declared.    American  Wire  Nail  Co,  v. 

Qedge  (1895),  96  Ky.  513,  29  S.  W.  353;  Taylor,  Priv.  Corp. 

(4th  ed.)  §562;  5  Thompson,  Corporations  (2d  ed.)  §5290. 

•^  A  dividend  can  not  be  rightly  declared  until  there 

3.  is  a  showing  that  a  profit  has  been  really  earned  for 
the  year  such  dividend  was  declared.    5  Thompson, 

Corporations  (2d  ed.)  §§5305,  5311 ;  1  Morawetz,  Priv.  Corp. 
(2d  ed.)  §435 ;  Mills  v.  Hendershot  (1905),  70  N.  J.  Eq.  258, 
62  Atl.  542;  Hubbard  v.  Weare  (1890),  79  Iowa  678,  44  N. 
W.  915 ;  Orant  v.  Southern  Contract  Co.  (1898),  104  Ky.  781, 
47  S.  W.  1091 ;  Lockhart  v.  Van  Alstyne  (1875),  31  Mich.  76, 
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18  Am.  Sep.  156;  Beid  v.  Eaionton  Mfg.  Co.  (1869),  40  Qa. 
98, 2  Am.  Rep.  563 ;  Wood  v.  Dummer  (1824),  3  Mason  308, 
Fed.  Cas.  No.  17,944.  2  Cook,  Corporations  (6th  ed.)  §548 
eoDtains  the  following  language:  ''As  already  shown,  as 
against  dissenting  stockholders  and  as  against  corporate  cred- 
itOTB  a  dividend  can  be  lawfully  declared  only  when  sufficient 
net  profits  have  been  earned  to  pay  that  dividend.  Accord- 
ingly, a  dividend  paid  wholly  or  partly  from  the  capital  stock 
inay  be  illegal,  and  may  subject  the  corporation  and  the 
ftoekholders  to  serious  liability.  Hence  the  rule  has  been 
firmly  established  that,  where  dividends  are  paid  in  whole 
or  in  part  out  of  the  capital  stock,  corporate  creditors,  being 
sneh  when  the  dividend  was  declared,  or  becoming  such  at 
any  subsequent  time,  may,  to  the  extent  of  their  claims,  if 
Boeh  claims  are  not  otherwise  paid,  compel  the  stockholders 
to  whom  the  dividend  has  been  paid  to  refund  whatever  por- 
tion of  the  dividend  was  taken  out  of  the  capital  stock." 
See,  also,  Curran  v.  Arkansas  (1853),  15  How.  (U.  S.)  304, 
14  L.  Ed.  705;  Chicago,  etc.,  Co.  v.  Howard  (1868),  7  Wall. 
(U.  S.)  392,  19  L.  Ed.  117;  Osgood  v.  Layiin  (1867),  48 
Barb.  (N.  Y.)  463;  Johnson  v.  Lafiin  (1878),  5  Dill.  65,  86, 
Fed.  Cas.  No.  7,393,  affirmed  103  U.  S.  800,  26  L.  Ed.  532; 
Eastings  v.  Drew  (1876),  76  N.  Y.  9,  19;  Sagory  v.  Dubois 
(1846),  3  Sandf.  Ch.  ^466;  Wood  v.  Dummer,  supra;  Oraiz 
F.  Redd  (1843),  4  B.  Mon.  (Ky.)  178;  Heman  v.  Britton 
(1885),  88  Mo.  549;  2  Story,  Eq.  Jurisp.  (13th  ed.)  §1252. 
''A  stockholder  who  receives  an  illegal  dividend  is  liable  for 
it,  even  though  he  has  paid  it  over  to  another  person  to  whom 
the  stock  belonged.  Finn  v.  Brown  (1891),  142  II.  S.  56, 
12  Sup.  Ct.  136,  35  L.  Ed.  936.'' 

In  the  case  of  Molile,  etc.,  R.  Co.  v.  Tennessee  (1894),  153 
U.  S.  486, 14  Sup.  Ct.  968,  38  L.  Ed.  793,  it  is  said:  "The 
term  dividend'  in  its  technical  as  well  as  in  its  ordinary 
acceptation  means  that  portion  of  its  profits  which  the  cor- 
poration, by  its  directory,  sets  apart  for  ratable  division 
among  its  shareholders.    Lockhart  v.  Van  Alsiyne,  supra; 
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Boone  on  Corporations  §125.  In  the  present  case  it  appears 
that  the  maximom  capital  stock  authorized  by  the  charter 
was  $10,000,000,  and  that  the  stock  actually  issued  by  the 
company  at  various  times  during  the  construction  of  the 
road,  and  outstanding,  amounted  to  the  sum  of  $5,320,600, 
which,  together  with  the  company's  bonded  indebtedness, 
fairly  represented  the  cost  of  building  and  completing  the 
road.  The  amount  of  stock  being  fixed,  it  was  a  matter  of 
mere  calculation  as  to  when  the  profits  from  net  earnings 
would  be  sufficient  to  meet  the  designated  dividend.  Again, 
dividends  can  be  rightfully  paid  only  out  of  profits.  Cor- 
porations are  liable  to  be  enjoined  by  shareholders  or  credit- 
ors from  making  a  distribution,  in  dividends,  of  capital. 
Taylor,  Priv.  Corp.  (4th  ed.)  §565,  and  authorities  cited. 
The  term  'profits'  out  of  which  dividends  alone  can  properly 
be  declared,  denotes  what  remains  after  defraying  every 
expense,  including  loans  falling  due,  as  well  as  the  interest 
on  such  loans.  Corry  v.  Londonderry  R,  Co.  [1860] ,  29  Beav. 
263.  The  net  earnings  of  corporations  out  of  which  profits 
are  distributable  in  dividends  are  thus  defined  in  8t.  John 
V.  Erie  R.  Co.  [1872],  10  Blatch.  27,  [Fed.  Cas.  No.  12,226] : 
*Net  earnings  are  properly  the  gross  receipts  less  the  ex- 
penses of  operating  the  road  to  earn  such  receipts.  Interest 
on  debts  is  paid  out  of  what  thus  remains — ^that  is,  out  of  the 
net  earnings.  Many  other  liabilities  are  paid  out  of  the  net 
earnings.  When  all  liabilities  are  paid,  either  out  of  the 
gross  receipts  or  out  of  the  net  earnings,  the  remainder  is 
the  profit  of  the  shareholders,  to  go  toward  dividends,  which, 
in  that  way,  are  paid  out  of  the  net  earnings.'  This  case  was 
affirmed  by  this  court,  [St  John  v.  Erie  R.  Co.  (1874)],  22 
Wall.  136  [22  L.  Ed.  743].  In  New  York,  etc.,  R.  v.  NickaU 
[1886],  119  U.  S.  296,  308  [7  Sup.  Ct.  209,  30  L.  Ed.  363], 
the  same  general  rule  that  shareholders  are  entitled  only  to 
dividends  out  of  the  net  earnings  derived  from  the  operation 
of  the  company  is  reaffirmed.'* 
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The  right  to  recover  dividends  paid  out  of  the  capi- 

4.  tal  stock,  sufficient  to  pay  debts,  is  clearly  held  in 
Mills  V.  Render  shot,  supra,  where  it  is  said :    '*  Stock- 

hdders  are  liable  to  the  receiver  for  dividends  paid  out  of 

the  capital,  so  far  as  necessary  for  the  payment  of  debts.'' 

Wmiams  v.  Boice  (1884),  38  N.  J.  Eq.  364;  See,  also,  5 

Thompson,  Corporations   (2d  ed.)    §5360.    The  evi- 

5.  dence  shows  without  dispute  that  at  the  time  of  the 
payment  of  the  dividend  declared  in  December,  1906, 

as  well  as  at  the  time  of  the  payment  of  the  dividend  de- 
dared  in  1907,  the  corporation  was  insolvent,  and  any  divi- 
dend paid  was  therefore  being  paid  out  of  its  capital  stock, 
and  to  the  injury  of  its  creditors  then  existing  and  those  who 
became  subsequent  creditors.  To  hold  that  corporations 
may  pay  dividends  under  such  circumstances,  would  be,  in 
effect,  to  say  that  all  of  the  assets  of  a  corporation  might  be 
distributed  to  its  stockholders  in  the  form  of  dividends,  to 
the  injury  of  its  creditors.  The  judgment  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law. 

Judgment  reversed  with  instructions  to  grant  appellant's 
motion  for  a  new  trial. 

Note. — ^Reported  in  101  N.  B.  320.  See,  also,  under  (1)  10  Cyc. 
12K,  1253;  (2)  10  Cyc  546;  (3)  10  Cyc.  651;  (4)  10  Cyc.  649;  (5) 
10  Cyc.  650.  As  to  stockholders'  rights  and  remedies  in  regard  to 
dlTidends,  see  99  Am.  Dec.  761.  As  to  the  nature  corporate  stock 
has  as  property  in  the  bands  of  the  stockholder,  see  57  Am.  St.  379. 
As  to  the  right  of  an  insolvent  corporation  to  prefer  creditors,  see 
15  Ann.  Ca&  1218. 


VoLLMEB  V.  Board  op  C!ommissioners  of  the 

County  of  Dubois. 

[No.  8,557.    Filed  March  26,  1913.] 

1.  Statutes. — Construction. — Legislative  Intent — In  construing  a 
statute  the  legislative  intent  is  to  be  ascertained  from  an  exami- 
nation of  the  whole  as  well  as  the  separate  sections  or  parts  of 
an  act,  and  such  intent,  when  so  ascertained,  will  control  the 
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strict  letter  of  the  statute,  or  the  literal  import  of  the  words  or 
terms,  if  adherence  to  such  strict  letter  or  literal  import  would 
lead  to  injustice,  absurdity  or  contradictory  provisions,  p.  153. 
Z,  Statutes. — Construction,— Meaning  of  Words. — ^In  the  construc- 
tioQ  of  a  statute  the  language  used  will  be  accepted  in  its  ordinary 
add  popular  meaning,  unless  so  to  do  will  defeat  the  legislative 
intent,  in  which  event  the  words  may  be  given  a  particular  or 
technical  meaning  so  as  to  effectuate  such  intent    p.  153. 

3.  ExTBADirioN. — Identification  of  Fugitive, — Statutes. — Justices  of 
the  Peace.— The  authority  granted  by  |§1900-1903,  1905,  1907 
Bums  1908,  dealing  with  the  procedure  in  the  apprehension  and. 
identification  of  fugitives  from  justice  from  other  states  foimd  in 
this  State,  and  authorizing  the  necessary  steps  to  be  taken  before 
any  "court,  judge  or  justice  of  the  peace  authorized  to  issue  war- 
rants in  criminal  cases,"  does  not  authorize  the  identiflcatlon  of 
the  accused  before  a  justice  of  the  peace  after  he  is  in  custody 
on  the  warrant  of  the  governor  of  this  State,    p.  154. 

4.  ExTBADmoN. — Expenses  of  Officer. — Statutes. — ^*Judge.** — ^•Vii»- 
tice  of  the  Peace.** — Construing  as  a  whole  the  statutory  provi- 
sions relating  to  the  apprehension  and  extradition  of  fugitives 
from  justice  ($§1892-1909  Bums  1908),  It  was  not  the  legislative 
intent  in  the  act  of  March  5,  1909  (Acts  1909  p.  165),  amend- 
atory of  S42  of  the  act  of  March  10,  1906  (Acts  1905  p.  584,  {1909 
Bums  1908),  to  include  justices  of  the  peace  as  "judges"  before 
whom  the  proceedings  provided  by  said  section  are  authorized 
for  the  apprehension  of  fugitives  from  justice  who  are  beyond 
the  State,  so  that  where  such  proceedings  were  had  before  a  jus- 
tice of  the  peace,  his  certification  of  the  expenses  incurred  in 
apprehending  and  returning  the  fugitive  did  not  create  any  de- 
mand against  the  county,    pp.  154, 155. 

5.  ExTRADmoN. — Right  to  Send  Fugitive  Out  of  State. — ^A  fugitive 
from  another  state  may  not  lawfully  be  sent  out  of  this  State 
until  identified  by  a  court  designated  in  the  statute,    p.  155. 

C.  Words  and  Phrases. — ^*Judge*\ — '^Justice  of  the  Peace*\ — ^The 
term  "justice  of  the  peace*'  has  a  definite  meaning  to  designate 
one  who  presides  over  a  particular  court  of  inferior  jurisdiction, 
and  "judge"  ordinarily  is  used  to  designate  the  person  who  holds 
a  judicial  office  authorizing  him  to  transact  the  business  of  a 
court  whose  jurisdiction  is  superior  to  that  of  a  justice  of  the 
peace,    p.  155.  x 

7.  Counties. — Claims  Against  County. — Validity. — Duty  of  Claim- 
ant. — One  who  presents  a  claim  against  a  county  must  point  out 
a  statute  authorizing  its  payment  and  show  that  he  has  fully 
complied  with  its  provisions,    p.  156. 

Prom  Dubois  Circuit  Court ;  John  L.  Breiz,  Judge. 
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Action  by  Ferdinand  Yollmer  against  the  Board  of  C<»n- 
miasioners  of  the  County  of  Dubois.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Affirmed. 

Bomar  Traylor,  for  appellant 
Richard  M.  Milbum,  for  appellee. 

Felt,  P.  J. — ^This  action  is  based  on  a  claim  of  appellant, 
against  Dubois  County,  Indiana,  for  expenses  incurred  as 
agoit  of  this  State  in  the  return  of  a  person  charged  with 
crime  from  the  state  of  California  to  said  county.  On  Sept. 
14, 1909,  an  affidavit  was  filed  before  Frank  L.  Betz,  a  justice 
of  the  i>eace,  in  Dubois  County,  Indiana,  charging  one  Alois 
Beiter  with  the  crime  of  wife  desertion.  A  warrant  was 
duly  issued  by  said  justice  of  the  peace  for  the  arrest  of  the 
defendant.  Joseph  Kraft,  Sr.,  marshal  of  the  town  of  Jas- 
per, Indiana,  made  application  to  the  Oovemor  of  Indiana, 
for  requisition  papers  to  bring  the  defendant  from  the  state 
of  California,  which  application  was  approved  by  Horace  M. 
Eean,  deputy  prosecuting  attorney.  Requisition  papers 
were  thereupon  duly  issued  by  Thomas  R.  Marshall,  Gov- 
ernor of  Indiana,  on  September  15, 1909,  commissioning  the 
appellant,  who  was  then  the  duly  elected,  qualified  and  act- 
ing sheriff  of  said  Dubois  County,  as  agent  of  this  State  to 
apprehend  and  return  said  Beiter  to  the  State  of  Indiana. 

Appellant  duly  performed  this  duty  and  thereafter  filed 
his  claim  for  mileage  and  the  same  was  presented  to  the 
Board  of  Commissioners  of  Dubois  County  in  accordance 
with  the  act  of  March  5, 1909  (Acts  1909  p.  165),  amending 
§42  of  the  act  of  March  10,  1905  (Acts  1905  p.  584,  §1909 
Bums  1908).  The  claim  in  the  sum  of  $250.91  was  disal* 
lowed  by  said  board  and  an  appeal  was  duly  taken  to  the 
Dubois  Circuit  Court  where  a  demurrer  to  said  claim,  by 
appellee,  on  the  ground  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  valid  claim  against  said  county,  was 
sustained.  Appellant  refused  to  plead  further,  judgment 
was  rendered  against  him  for  costs  and  this  appeal  was 
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taken.  The  only  error  a49signed  is  that  the  court  erred  in 
soataining  the  demurrer. 

The  claim  was  certified  by  the  justice  of  the  peace  before 
whom  the  affidavit  was  filed  and  was  held  insufficient  on  the 
ground  that  the  statute  does  not  authorize  payment  except 
"upon  certificate  of  the  judge  before  whom  said  indictment 
or  affidavit  is  on  file,"  and  that  a  justice  of  the  peace  is  not 
a  judge  within  the  meaning  of  the  statute  authorizing  such 
payment  of  expenses.  Amended  §42,  supra,  after  providing 
for  the  issuance  of  the  requisition  for  the  person  to  be  ap- 
prehended, states  that  "the  judge  before  whom  the  said 
indictment  or  affidavit  is  filed,  shall  issue  a  warrant  for  the 
arrest  of  said  criminal,''  and  also  specifies  the  compensation 
of  the  agent  charged  with  the  duty  of  apprehending  and 
returning  the  fugitive  to  this  State,  and  then  provides  that : 
"The  said  agent  shall  be  reimbursed  for  all  money  legally 
expended  to  obtain  possession  of  said  criminal  upon  presen- 
tation of  receipts  covering  the  same  together  with  a  sworn 
statement  by  him  that  such  items  of  expenditure  are  true 
and  correct  Such  sum  shall  be  paid  out  of  the  county 
treasury  of  the  county  in  which  the  said  crime  was  com- 
mitted upon  certificate  of  the  judge  before  whom  said  indict- 
ment or  affidavit  is  on  file,  stating  that  the  said  criminal  has 
been  brought  before  him  and  arraigned  and  on  the  verified 
statement  of  said  agent  certified  to  by  the  said  judge,  filed 
with  the  auditor  of  the  said  county  who  shall  draw  his  war- 
rant therefor.  And  the  county  council  shall  make  such  ap- 
propriation as  shall  be  necessary  to  carry  out  the  provisions 
of  this  act."  The  act  of  1905,  supra,  being  §§1892-1909 
Bums  1908,  covers  the  subject  of  fugitives  from  other  states 
found  in  this  State  and  those  who  have  fled  from  this  State, 
and  amended  §42  of  the  act  supersedes  or  takes  the  place  of 
§1909,  supra,  of  the  statute. 

In  construing  any  statute,  the  legislative  intent  must  be 
kept  constantly  in  view  and  if  the  language  is  plain  and 
unambiguous,  the  legislative  intent  as  expressed  by  the 
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langnage  must  prevail.    Such  intention^  however,  is 
L    to  be  ascertained  from  an  examination  of  the  whole 

as  well  as  the  separate  sections  or  parts  of  an  act ;  and 
vhen  80  ascertained,  the  intention  thus  expressed  will  control 
the  Btriet  letter  of  the  statute,  or  the  literal  import  of  words  or 
terms  where  to  adhere  to  such  strict  letter  or  literal  import 
Koold  lead  to  injustice,  absurdity  or  contradictory  provi- 
sioDS.  Oreenbush  Cemetery  Assn.  v.  Van  Natta  (1912),  49 
Ind.  App.  192,  94  N.  E.  899-902 ;  Hyland  v.  Bochelle  (1913), 
179  Ind.  671,  100  N.  E.  842. 

The  language  of  a  statute  wiU  be  accepted  in  its 
2.    ordinary  and  popular  meaning  unless  so  to  do  wiU 

manifestly  result  in  the  defeat  of  the  legislative  in- 
tent. Where  such  result  would  follow,  words  may  be  given 
a  particular  or  technical  meaning  indicated  by  the  act  to  be 
the  sense  in  which  they  were  employed,  if  by  such  interpre- 
tation the  legislative  intent  may  be  carried  into  effect.  Mas- 
sey  V.  Dunlap  (1896),  146  Ind.  350,  358,  44  N.  E.  641; 
Starr  v.  Board,  etc.  (1907),  40  Ind.  App.  7,  9,  76  N.  E. 
1025,  79  N.  E.  390 ;  Hyland  v.  Bochelle,  supra. 

Section  1892  Bums  1908,  Acts  1905  p.  584,  §25,  deals  with 
fugitives  within  the  State  and  provides  how  they  may  be 
apprehended  and  taken  back  to  the  county  where  the  offense 
was  eonunitted  by  proceedings  before  justices  of  the  peace. 
Sections  1893-1908  Bums  1908,  Acts  1905  p.  584,  §§26-41, 
deal  with  fugitives  from  other  states  found  in  this  State. 
Sections  1893,  1894,  supra,  provide  for  the  identification 
of  the  fugitive  when  in  custody  on  a  warrant  issued  by  the 
governor  of  this  State,  by  bringing  him  "before  the  circuit, 
superior  or  criminal  court  or  judge  of  this  State  nearest 
or  most  convenient.".  Section  1895,  supra,  authorizes  the 
commitment  of  the  prisoner  when  no  agent  of  the  State  mak- 
ing the  demand  is  present  and  provides  that  "Such  court 
or  judge  shall  forthwith  inform  the  governor  of  this  state 
of  the  fact  of  such  conmiitment."  Sections  1898,  1899, 
supra,  refer  to  "the  court  or  judge**  with  reference  to  "such 
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ezamiDation"  of  the  alleged  fugitive  after  he  is  in  custody 
on  a  warrant  from  the  governor  of  this  State.    Sec- 

3.  tions  1900-1903,   1905,   1907,   supra,  all  deal  with 
some  phase  of  the  proceeding  in  the  apprehension 

and  identification  of  fugitives  from  justice  from  other  states 
or  territories  found  in  this  State,  and  authorize  the  necessary 
steps  to  he  taken  before  any  **  court,  judge  or  justice  of  the 
peace  authorized  to  issue  warrants  in  criminal  cases."  But 
the  authority  granted  by  these  sections  does  not  authorize  the 
identification  of  the  accused  after  he  is  in  custody  on  the 
warrant  of  the  governor  of  this  State,  except  as  provided  in 
§1894,  supra.  Section  37  of  the  act  being  §1903,  supra, 
provides  for  notice  to  the  governor  of  this  State  after  such 
fugitive  is  in  custody,  and  §1904,  supra,  provides  that  "it 
shall  be  the  duty  of  the  governor  to  issue  his  warrant,  as 
provided  in  section  twenty-six  of  this  act,  and  like  proceed- 
ings shall  be  had  as  if  such  fugitive  had  been  originally  de- 
manded by  the  governor  of  the  state  or  territory  where 
such  offense  is  alleged  to  have  been  committed,  as  provided 
in  this  act.'*  Section  1905,  supra,  provides  that  the  person 
holding  the  governor's  warrant  "may  at  all  times  take  him 
into  custody,  and  take  him  before  the  proper  court  or  officer 
for  examination,  as  provided  in  section  twenty-six,  and  such 
arrest  shall  be  a  discharge  of  the  recognizance  if  there  was 
one  given."    Section  1909,  supra,  §42  of  the  act  of 

4.  1905,  makes  no  reference  to  courts,  judges  or  jus- 
tices of  the  peace.    In  view  of  the  foregoing  provi- 
sions of  the  act,  we  can  not  presume  that  the  legislature  in 
amending  §42  intended  to  include  justices  of  the  peace. 

The  statute  clearly  limits  the  authority  of  justices 
3.  of  the  peace  to  the  steps  provided  in  the  apprehension 
of  a  fugitive  in  this  State  up  to  the  time  he  is  taken 
into  custody  on  the  warrant  of  the  governor  of  this  State, 
and  then  he  cannot  be  taken  to  another  jurisdiction  xmtil 
he  has  been  brought  before  "the  circuit,  superior  or  criminal 
court  or  judge  of  this  State."    The  amended  section  is  not 
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ambigaons  when  read  in  the  light  of  the  other  sections 

5.  of  the  law  on  the  same  general  subject.    A  fugitive 
from  another  state  may  not  lawfully  be  sent  out  of 

this  State  until  brought  before  a  court,  designated  in  the 
statute,  for  identification.    The  act  draws  a  clear  line 
4.    of  distinction  between  the  preliminary  steps  to  ap- 
prehend a  fugitive  from  another  state,  found  in  this 
State,  and  to  place  him  in  custody  on  the  warrant  of  the 
governor,  and  the  further  steps  necessary  to  authorize  his 
transportation  out  of  the  State.    On  the  other  hand,  the  act- 
when  considered  in  all  its  parts,  is  equally  clear  that  the 
legislature  in  providing  the  steps  to  be  taken  to  bring  to 
this  State  a  fugitive  who  had  escaped  to  another  state  or 
territory,  used  the  word  ** judge"  advisedly  and  intended 
it  should  be  given  its  usual  and  popular  meaning.     The  word 
mig^t  be  so  used  as  to  include  justices  of  the  peace,  but  such 
IB  not  its  plain  and  usual  meaning.    In  fact  the  title,  justice 
of  the  peace,  is  recognized  by  our  Constitution  and  has 

6.  a  definite  meaning  to  designate  the  person  who  pre- 
sides over  a  particular  court  of  inferior  jurisdiction. 

The  title  "judge'*  in  this  State  is  ordinarily  employed  to 
d^gnate  the  person  who  holds  a  judicial  office  authorizing 
him  to  transact  the  business  of  a  court  whose  jurisdiction  is 

superior  to  that  of  a  justice  of  the  peace.  There  can 
4.    be  no  presumption  that  the  legislature  intended  the 

word  so  employed  in  the  amended  section  to  include 
the  inferior  judicial  office  of  justice  of  the  peace,  and  we 
eould  not  in  any  case  so  hold  unless  there  was  something  to 
clearly  indicate  an  intention  that  the  word  judge  was  in- 
toided  to  include  such  officer.  Here  the  language  employed 
and  the  subject-matter  considered  both  indicate  that  it  was 
not  intended  that  the  word  judge  should  be  given  a  meaning 
other  than  that  it  usually  imports.  It  is  our  conclusion  that 
the  proceeding  before  the  justice  of  the  peace  to  apprehend 
the  alleged  fugitive  for  whose  return  the  expense  was  in- 
eurred,  is  unauthorized  by  the  statute,  and  that  his  certifica- 
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tion  of  the  expenses  was  likewise  unauthorized,  and  there- 
fore did  not  create  any  demand  against  the  county  for  its 
payment.    It  is  a  well-recognized  principle  of  law 
7.    supported  by  numerous  decisions  of  our  courts  that 
a  person  who  presents  a  claim  against  a  county  must 
point  out  a  statute  authorizing  its  payment  and  show  that 
he  has  fully  complied  with  its  provisions. 

The  apparent  hardship  of  this  case  must  not  be  allowed 
to  make  bad  law.     The  statute  has  not  been  followed  and  the 
court  did  not  err  in  sustaining  the  demurrer. 
Judgment  affirmed. 

Note.— Reported  in  101  N.  B.  321.  See,  also,  under  (1)  86  Cyc. 
1108,  1111,  1128;  (2)  36  Cyc.  1114;  (3,  5)  19  Cyc.  100;  (4)  23  Cyc. 
604;  21  Cyc.  308;  (6)  23  Cyc.  504;  24  Cyc.  402;  (7)  11  Cyc.  430.  595. 
As  to  Intent  of  lawmakers,  also  ordinary  meaning  of  words  used, 
as  essential  considerations  in  construing  a  statute,  see  12  Am.  St 
827.  As  to  proceedings  for  extradition  of  persons  charged  with 
crime,  see  57  Am.  Dec.  389 ;  112  Am.  St  103. 


The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  True. 

[No.   7,742.     B^led  December   13,   1912.     Rehearing  denied  March 

26,  1913.] 

1.  Pleading. — Complaint — Sufficiency,— Negligence. — A  complaint 
against  a  railroad  company  for  damages  resulting  to  plaintiffs 
land  from  the  obstruction  of  a  natural  watercourse  and  the  exca- 
vation of  a  new  channel  through  which  the  waters  of  the  stream 
were  diverted,  is  not  objectionable  for  failure  to  aver  a  negligent 
constniction  of  the  artificial  waterway,  where  facts  are  averred 
from  which  no  other  inference  than  that  of  negligence  can  be 
drawn,    p.  159. 

2.  Appeal. — Assignment  of  Errors. — Questions  Revietfmhle. — Suffi- 
cicncy  of  Complaint. — No  question  as  to  the  sufficiency  of  the 
complaint  is  presented  on  appeal,  where  the  assignment  of  errors 
does  not  show  that  any  error  is  predicated  upon  the  legal  suffi- 
ciency of  the  complaint  or  upon  appellant's  exception  to  the  action 
of  the  trial  court  in  overruling  a  demurrer  thereto,    p.  159. 

8.  Appeal. — Assignment  of  Errors. — Questions  Reviewable. — The 
assignment  of  errors  constitutes  appellant's  complaint  on  appeal. 


NOVEMBER  TERM,  1912.  157 

Cleveland,  etc.,  R.  CJo.  v.  True— 53  Ind.  App.  156. 

and  onlj  snch  questions  will  be  considered  as  are  thereby  pre- 
sented,    p.  160. 

1  RAnJtOADS. — Con8truction.^Diversion  of  Watercourse, — Duty  of 
RMroad  Company. — ^Although  under  the  grant  of  power  given  by 
snbd.  5,  §5196  Bums  1908,  |3903  B.  S.  1881,  a  railroad  company 
may  fill  up  a  natural  watercourse  and  lay  its  tracks  on  the  em- 
bankment constructed  in  the  bed  of  such  stream,  it  is  charged  by 
tbe  same  section  with  the  duty  of  providing  a  waterway  no  less 
efficient  than  the  one  appropriated,    p.  160. 

5.  Affeai.. — Revieic. — Admission  of  Evidence. — Where,  in  an  action 
for  damages  caused  by  the  filling  of  a  watercourse  and  diverting 
tlie  water  into  an  artificial  channel,  appellee  had  testified  that  the 
artificial  channel  was  not  of  sufficient  size  and  capacity  to  ac^ 
commodate  the  water  formerly  fiowing  through  the  creek,  and 
tiiat  it  was  enlarged  by  washing,  that  a  stone  wall  had  washed 
out  and  earth  and  rock  deposited  in  the  creek  filling  it  four  or 
five  feet,  the  court  did  not  err  in  permitting  appellee  to  answer 
a  question  asking  him  to  state,  if  he  knew,  what  caused  the  filling 
at  another  point  in  the  creek,  since  the  question,  taken  In  connec- 
tion with  the  examination  immediately  preceding,  called  for  a 
fKct  and  not  a  conclusion,    p.  160. 

&  TsiAii. — Interrogatories  to  Jury, — Propriety. — Action  for  Dam- 
•ifes, — ^In  an  action  against  a  railroad  company  for  damages 
resulting  from  the  filling  of  a  creek  and  diverting  the  water 
ttirough  a  new  channel  constructed  by  defendant,  the  court  did 
not  err  in  refusing  to  submit  to  the  jury  interrogatories  requested 
by  def^idant  asking  the  market  value  per  acre  of  plaintiiTs  bot- 
tom lands  both  before  and  after  the  filling  and  relocation  of  the 
creek,  and  asking  the  market  value  per  acre  of  the  farm  other 
than  the  bottom  lands  both  before  and  after  such  filling  and 
relocation,  since  the  plaintiff  could  not  under  the  issues  prove  his 
damages  piecemeal  and  the  ultimate  fact  to  be  found  was  the 
damage  to  the  farm  as  an  entirety,    pp.  161, 162. 

7.  WrrwEssES. — Cross-Examination. — On  cross-examination  a  party 
is  dearly  within  his  rights  in  asking  a  witness,  who  has  testified 
as  to  values,  any  question  pertinent  to  the  direct  examination 
which  tends  to  test  the  knowledge  of  values  as  given  by  such 
witiies&    p.  161. 

&  Damages. — Trial. — Interrogatories  to  Jury. — Itemizing  Damages. 
— ^As  a  general  rule  it  is  improper  in  tort  actions  to  require  the 
jury  to  answer  interrogatories  itemizing  the  elements  of  damage, 
where  it  is  unnecessary  to  plead  such  elements  of  damage. 
p.  162. 

8,  Tbiai.. — Verdict. — Interrogatories  to  Jury. — Duty  of  Court. — ^It 
ii  tbe  duty  of  the  court  to  require  the  jury  to  answer  pertinent 
and  material  interrogatories  when  properly  requested  in  case  a 
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general  verdict  la  retomed,  and,  in  a  proper  case,  the  court's 
refosal  to  do  so  Is  reversible  error,    p.  162. 

10.  Trial.— Ferdlc*.— Special  FkUUngM.—Object  of  Special  Find- 
inga. — The  object  of  the  special  finding  Is  to  control  the  genial 
verdict,  if,  under  the  law  the  particular  facts  found  are  incon- 
sLstent  therewith,  and  also  to  test  the  correctness  of  such  general 
verdict    p.  162. 

11.  Tkuul — Verdict. — An%u)er8  to  Interrogatories. — A  g«ieral  ver- 
dict is  to  be  found  upon  all  the  evidence,  and  each  interrogatory 
is  to  be  answered  from  the  evidence  without  reference  to  the 
general  verdict  or  to  the  answer  to  any  other  interrogatory, 
p.  162. 

ProDi  Dearborn  Circuit  Court ;  George  E.  Downey,  Judge. 

Action  by  Stephen  W.  True  against  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  the  defendant  appeals.     Affirmed. 

L.  J.  Hackney,  F.  L.  Littleton  and  T.  8.  Cravens,  for  ap- 
pellant. 
Estal  O.  Bielby,  for  appellee. 

Adams,  J. — ^Prior  to  and  during  the  year  1905,  the  appel- 
lant made  certain  changes  in  its  railroad  and  roadbed,  by 
reducing  the  grade  and  straightening  its  tracks.  At  a  point 
in  Dearborn  County,  Indiana,  near  to  the  lands  of  appellee, 
appellant,  in  the  prosecution  of  such  work,  filled  up  the 
channel  of  Tanner's  Creek,  a  natural  watercourse,  for  a 
distance  of  1000  feet,  and  constructed  a  fill  of  earth  and 
stone  in  the  bed  of  said  natural  watercourse  for  its  track 
to  rest  upon,  and  excavated  a  new  channel  for  said  creek 
immediately  south  of  the  original  watercourse.  The  natural 
channel  of  Tanner's  Creek  was  sixty  feet  wide,  and  of  ample 
capacity  to  receive  and  carry  off  the  water,  for  which  it  pro- 
vided an  outlet,  without  injury  to  appellee's  lands.  The 
channel  constructed  by  appellant  was  but  twenty  feet  wide, 
and  not  large  enough  to  accommodate  the  water  received 
into  said  creek  during  the  rainy  season.  As  a  result  a  new 
channel  forty-five  feet  wide  was  washed  out  for  a  distance 
of  760  feet,  and  earth  and  stone  wadied  from  said  new 
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ch&imel  was  deposited  in  the  bed  of  said  creek  at  the  point 
iriiere  Fly's  Bun  empties  into  Tanner's  Creek.  These  are 
biefljr  some  of  the  averments  of  the  complaint,  with  the 
farther  averment  that  on  account  of  insufficient  capacity  of 
tlie  new  waterway,  api)ellee's  bottom  lands  were  rendered 
imfit  for  farming  purposes,  to  his  damage  in  the  sum  of 
$3,000.  An  issue  of  fact  was  formed  by  an  answer  in 
doiial,  the  cause  was  tried  by  a  jury,  resulting  in  a  verdict 
for  appellee  in  the  sum  of  $850,  upon  which  verdict  the 
court  rendered  judgment. 

The  errors  assigned  separately  are  all  embraced  in  the 
q)edfieation  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  With  its  general  verdict,  the  jury 
returned  answers  to  certain  interrogatories.  By  these  an- 
swers, the  jury  found  that  the  bottom  lands  of  appellee  at 
the  time  of  the  reconstruction  of  appellant's  railway  em- 
braced ten  acres,  and  that  appellee's  entire  fanq  embraced 
169  acres;  that  the  bottom  lands  were  not  subject  to  over- 
flow from  Tanner's  Creek  or  Ply's  Run  before  such  recon- 
stroetion;  that  the  market  value  of  appellee's  farm  was  $35 
per  acre  before,  and  $30  per  acre  after  the  reconstruction 
and  relocation  of  appellant's  railway;  that  ten  acres  of 
appellee's  bottom  land  were  subject  to  overflow  after  the 
relocation  of  Tanner's  Creek,  and  that  no  part  of  said  bot- 
tom lands  was  subject  to  overflow  before  such  reconstruction. 
Appellant  urges  in  its  brief  that  the  complaint  is 

1.  insufficient  in  that  it  does  not  aver  negligent  construc- 
tion of  the  artiflcial  waterway.    We  think  the  com- 

^  plaint  is  good,  as  facts  are  averred  from  which  only  the 

inference  of  negligence  could  be  drawn.    But,  even  if  this 

were  not  true,  the  sufficiency  of  the  complaint  is  not 

2.  before  us  for    determination.     The    assignment    of 
errors  does  not  show  that  any  error  is  predicated  upon 

the  legal  sufficiency  of  the  complaint  or  upon  appellant's  ex- 
ception to  the  holding  of  the  court  in  overruling  its  demurrer 
thereto.    It  has  been  held  so  often  as  to  become  almost  ele- 
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mental  that  the  assignment  of  errors  constitutes  the 

3.  appellant's  complaint  in  this  court,  and  only  such 
questions  will  be  considered  as  are  presented  by  the 

assignment. 

Under  the  grant  of  power  given  by  subd.  5,  §5195  Burns 

1908,  §3903  B.  S.  1881,  the  appeUant  had  a  right  to  fill  up 

the  natural  watercourse,  and  to  lay  its  tracks  on  the 

4.  embankment  constructed  in  the  bed  of  such  water- 
course.   But,  by  the  same    section,    appellant   was 

charged  with  the  duty  of  providing  a  waterway  no  less  effi- 
cient than  the  one  appropriated.  It  is  not  seriously  con- 
tended by  appellant  that  such  waterway  was  provided,  and 
the  questions  presented  by  the  record  and  briefs  relate  to 
the  damages  assessed  by  the  jury,  and  the  action  of  the 
court  in  rejecting  and  refusing  to  give  to  the  jury  certain 
interrogatories  requested  by  the  appellant,  the  ruling  of  the 
court  in  rejecting  each  of  said  interrogatories  being  sepa- 
rately assigned  as  a  cause  for  a  new  trial.    Appellant 

5.  also  urges  as  one  of  the  grounds  for  a  new  trial  that 
the  court  erred  in  permitting  appellee  to  testify,  over 

objection,  in  answer  to  the  question  ''you  may  state  to  the 
jury,  if  you  know,  what  it  is  that  has  caused  the  change  of 
depth  of  the  channel  of  Tanner's  Creek  at  this  particular 
placet"  as  follows:  **A  filling  up  of  the  channel  with  rock 
and  soapstone  and  so  forth."  Appellant  insists  that  this 
question  calls  for  an  opinion  and  not  for  a  statement  of  fact. 
The  record  discloses  that  appellee,  before  the  question  ob- 
jected to  was  asked,  had  testified  that  the  new  channel  con- 
structed by  appellant  was  not  of  sufiScient  size  and  capacity 
to  acconmiodate  the  water  formerly  carried  through  Tan- 
ner's Creek,  and  that  the  new  channel  was  enlarged  by  wash- 
ing, that  there  was  a  stone  wall  washed  out,  and  earth  and 
rock  deposited  in  the  creek  filling  it  four  or  five  feet.  The 
witness  was  then  asked  to  state,  if  he  knew,  what  caused  the 
filling  at  another  point  in  the  creek.    We  think  the  question 
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aiked,  taken  in  connection  with  the  examination  immedi- 
gtdj  preceding,  called  for  a  fact  and  not  a  conclusion. 

A  more  serious  proposition  is  presented  by  the  re- 

6.  fnsal  of  the  court  to  submit  to  the  jury  interrogato- 
ries requested  by  appellant.   By  interrogatory  No.  10 

the  jaiy  was  asked  to  find  specially  the  market  value  per 
tere  of  appellee's  bottom  lands,  as  a  part  of  the  farm,  be- 
fore the  reconstruction  of  appellant's  railroad  and  the  re- 
location of  Tanner's  Creek.  By  interrogatory  No.  11,  the 
jury  was  asked  to  find  such  value  after  such  reconstruction 
tnd  relocation.  By  interrogatory  No.  14,  the  jury  was  asked 
to  find  the  market  value  per  acre  of  the  farm  other  than 
the  bottom  lands,  taken  as  a  part  of  the  farm,  before  the 
reeonstruNrtion  of  appellant's  railroad  and  the  relocation  of 
Tanner's  Creek.  By  interrogatory  No.  15,  the  jury  was 
isked  to  find  the  market  value  of  such  part  of  the  farm  as 
a  part  thereof,  after  such  reconstruction  and  relocation. 
The  evidence  offered  from  which  each  of  these  interrogatories 
might  have  been  answered  by  the  jury  was  brought  out  on 
erofis-examination  of  witnesses  testifying  as  to  the  market 
value  of  the  farm  before  and  after  the  relocation  of  appel- 
lant's railroad.    It  was  proper  cross-examination, 

7.  and  appellant  was  clearly  within  its  rights  in  asking 
any  question  pertinent  to  the  direct  examination, 

which  tended  to  test  the  knowledge  of  values  as  given  by 
appellee's  witnesses,  to  the  end  that  the  jury  might  deter- 
mine their  credibility  and  the  weight  to  be  given  to  the  testi- 
mony of  each,  in  retummg  its  general  verdict.    But  the 

ultimate  fact  to  be  found  was  the  damage  to  the  farm 
6.    as  an  entirety,  and  not  to  its  several  parts  as  distinct 

entities  or  as  parts  of  the  whole.  Under  the  issues 
formed  in  this  case,  the  plaintiff  could  not  prove  his  dam- 
ages piecemeal,  and  the  defendant  was  not  entitled  to  have 
the  jury  specially  find  the  damages  in  that  manner.  By 
§572  Bums  1908,  Acts  1897  p.  128,  it  is  provided  "That 
in  all  actions  hereafter  tried  by  a  jury,  the  jury  shall  render 
Vol.  53—11 
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a  general  verdict,  but  in  all  cases,  when  requested  hy  either 
party,  the  court  shall  instruct  them  when  they  render  a  gen- 
eral verdict  to  find  specially  upon  particular  questions  of 
fact  t«  be  stated  to  them  in  writing  in  the  form  of  interroga- 
tories.   •    •    •''    The  general  rule  is  that  in  ac- 

8.  tions  of  tort,  it  is  improper  to  require  the  jury  to 
answer  interrogatories  itemizing  the  elements  of  dam- 
age, where  it  is  unnecessary  to  plead  such  elements  of  dam- 
age.   Elijah  V.  Dowling  (1912),  49  Ind.  App.  515,  97  N. 

E.  651.    But  it  is  the  duty  of  the  court  to  require 

9.  the  jury  to  answer  pertinent  and  material  interrog- 
atories when  properly  requested  in  case  a  general 

verdict  is  returned.  Clegg  v.  Waierbury  (1882),  88  Ind. 
21,  23.  And  in  a  proper  case  it  is  reversible  error  for  the 
court  to  refuse  to  submit  interrogatories  to  the  jury.  Mc 
Cullough  V.  Martin  (1895),  12  Ind.  App.  165, 167,  39  N.  B. 
905.    The  object  of  the  special  finding  is  that  if, 

10.  under  the  law,  the  particular  facts  found  are  incon- 
sistent with  the  general  verdict,  the  latter  shall  there- 
by be  controlled.  Manning  v.  Oasharie  (1866),  27  Ind.  399, 
409.  The  further  object  of  the  special  findings  is  to  test 
the  correctness  of  the  general  verdict.  McCullough  v.  Mar- 
tin, supra. 

It  will  be  noted  that  a  jury  is  only  required  to 

11.  answer  interrogatories  in  the  event  that  a  general 
verdict  is  returned.    The  general  verdict  is  to  be 

found  upon  all  the  evidence,  and  each  interrogatory  is  to  be 
answered  from  the  evidence  without  reference  to  the  general 
verdict  or  to  the  answer  to  any  other  interrogatory. 
6.    Thus,  in  the  instant  case,  if  the  special  answers  dis- 
closed a  difference  between  the  amount  of  damages  to 
the  whole  farm  and  the  aggregate  damages  to  its  several 
parts,  and  the  general  verdict  was  supported  by  the  answer 
as  to  the  whole  farm,  the  conflicting  answers  would  but 
nullify  each  other,  and  the  general  verdict  would  stand.  But 
independent  of  this  consideration,  we  think  the  rejected 
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mterrogatories,  in  effect  called  upon  the  jury  to  say  what 
amount  of  damages  was  awarded  on  account  of  the  bottom 
lands  and  what  amount  on  account  of  the  up  lands.  This 
¥oald  require  an  itemizing  of  damages  in  an  action  where 
qtecial  damages  are  not  claimed. 
The  judgment  is  afJrmed. 


L — ^B^ported  In  100  N.  E.  22.  See,  also,  under  (1)  29  Cyc. 
699;  40  Cyc  584;  (2)  2  Cyc.  988,  989;  (3)  2  Cyc.  980;  (4)  33  Cyc. 
32S,  326;  (5)  17  Cyc.  62;  (6)  38  Cyc.  1909;  (7)  40  Cyc.  2489,  2490; 
(8)  38  Cyc  1912;  (9)  38  Cyc  1908,  1909;  (10)  38  Cyc  1907;  (11) 
38  Cyc  1919.  As  to  opinions  of  a  nonexpert  and  where  and  when 
•dmlBsible  in  evidence,  see  19  Am.  Rep.  410;  30  Am.  St  38.  As  to 
oafresamlnation  to  test  accuracy  and  animus,  see  14  Am.  St.  480. 


Certain  et  al.  v.  Smith. 

[Na  7.84a    Filed  Marcli  27,  191&] 

1.  AiteaIm, — Review. — RuUng  on  Demurrer  to  Answer, — ^It  is  re- 
versible error  to  sustain  a  demurrer  to  a  good  paragraph  of  an- 
swer, unless  its  sTerments  may  be  established  by  proof  admissible 
under  the  averments  of  another  paragraph,    p.  167. 

2.  BnuB  AKD  Notes. — Actions. — Defenses  Provable  Under  General 
Denial. — ^In  an  action  on  a  promissory  note  brought  by  the  as- 
signee against  the  maker  and  the  assignor,  an  agreement  between 
the  maker  and  the  payee  providing  a  method  for  the  partial  dis- 
diarge  of  the  obligation  in  a  manner  different  from  that  set  out  in 
tide  note,  and  a  partial  discharge  made  in  accordance  therewith, 
oonld  not  be  shown  under  a  general  deniaL    p.  107. 

3.  Bills  aito  Notes. — Actions. — Defenses. — Discharge  in  Manner 
Different  From  That  Provided  in  Note.-^The  payee  of  a  note  may 
agree  with  the  maker  for  a  means  or  method  of  discharging  the 
obligation  in  a  manner  different  from  that  set  out  in  the  note  by 
agreenoent  made  either  at  the  time  of  the  execution  and  delivery 
of  the  note,  or  thereafter  while  it  remains  the  property  of  the 
original  payees  and  such  agreement,  when  shovtrn  to  have  been 
duly  executed,  presents  a  good  defense  to  an  action  on  the  note 
while  it  is  in  the  hands  of  the  parties,  or  their  assignees  with 
notice,    p.  167. 

4.  Bnxs  AND  Nones. — Actions.'—Ansioer  AUeg^g  Discharge  Differ- 
ent From  Method  Provided  in  Vote. — BulfkHency.-— Notice  to  Pur- 
teaser. — In  an  action  by  the  assignee  of  a  promissory  note,  an 
answer  by  the  maker  alleging  an  agreement  for  discharging  part 
of  the  note  by  paying  an  obligation  of  the  payee  to  another  party, 
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and  the  payment  of  such  obligation  by  the  maker  pursuant  to 
such  agreement,  should  also  aver  that  the  assignee  had  notice  of 
the  arrangement  before  he  became  a  purchaser  thereof  for  value, 
p.  167. 

5.  Bills  aud  Notes. — Actions. — Defenses  Against  Bona  Fide  Pur- 
chaser,— Discharge  in  Manner  Not  Provided  in  Note. — Notice  to 
Purchaser. — ^The  purchaser  of  a  promissory  note  without  notice, 
but  for  less  than  its  full  value,  who  is  afterwards  notified  of  an 
agreement  between  the  maker  and  payee  by  which  the  maker,  tn 
partial  discharge  of  the  note,  was  to  pay,  and  had  paid,  an  obli- 
gation owing  by  the  payee  to  another  party,  holds  the  note  as  an 
innocent  purchaser  only  to  the  extent  of  the  consideration  paid 
at  the  time  of  receiving  such  notice,  and,  as  to  the  consideration 
unpaid,  subject  to  the  maker's  defense  of  discharge  under  such 
agreement    p.  168. 

6.  Tendeb. — Pleading. — Sufficiency. — ^In  an  acticm  on  a  promissory 
note  by  one  who  had  purchased  it  without  notice^  but  had  paid 
less  than  its  full  value,  and,  before  paying  the  full  value,  had 
received  notice  of  a  credit  to  which  the  maker  was  entitled,  allega- 
tions in  the  answer  of  a  tender  by  the  maker  of  the  balance  due 
after  deducting  the  amount  of  such  credit,  which  plaintiff  refused 
to  accept,  were  sufildent  as  to  tender,    p.  169. 

From  Superior  CJourt  of  Vigo  County;  John  E.  Cox, 
Judge. 

Action  by  Charles  L.  Smith  against  Milton  Certain  and 
others.  From  a  judgment  for  plaintiff^  the  defendants  ap- 
peal.   Reversed. 

Foley,  Boyse  &  O^Mara,  for  appellants. 

Hughes  dk  Caldwell  and  R.  B.  Stimson,  for  appellee. 

Ibach,  C.  J. — This  was  a  suit  on  a  promissory  note  for 
the  amount  of  $400  payable  in  bank,  executed  by  appellants, 
Certain  and  McCuUough,  to  appellant,  Riddles,  and  assigned 
to  appellee.  Smith.  It  is  averred  in  the  amended  complaint 
that  the  note  was  executed  on  April  2,  1907,  made  payable 
sixty  days  after  date,  was  endorsed  in  blank  on  May  30, 
1907,  by  the  payee,  Riddles,  and  delivered  on  the  same  day 
to  appellee,  Smith,  for  value.  To  this  amended  complaint 
appellants  filed  answer  in  four  paragraphs,  the  first  of  which 
was  a  general  denial.  By  the  fourth  paragraph  of  answer 
defendants,  Certain  and  McCullough,  admitted  the  execution 
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on  April  2,  1908,  of  the  note  sued  on,  and  that  afterwards 
the  note  was  transferred  to  the  plaintiff  by  Riddles.    They 
say  therein  that  after  the  execution  of  said  note,  Certain,  the 
maker,  and  Riddles,  the  payee,  entered  into  the  agreement, 
to  wit:  **Said  Certain  agreed  and  promised  that  he  would 
pay  and  satisfy  a  certain  debt  owing  by  said  Riddles  to  the 
Peoples  Brewing  Company  of  Terre  Haute,  Indiana,  which 
debt  was  in  the  sum  of  $150.90,  and  that  he  would  assume 
such  indebtedness  and  procure  the  release  of  said  Riddles 
from  said  indebtedness,  and  in  consideration  whereof  the 
said  Biddies  agreed  and  promised  that  said  sum  of  $150.90 
should  be  credited  on  said  note  and  be  part  payment  of  said 
note.  That  thereafter,  on  the  18th  day  of  May,  1908,  defend- 
ant, Certain,  did  satisfy  and  pay  to  the  Peoples  Brevnng 
Company  the  sum  of  $150.90  in  payment  of  the  claim  of 
said  Peoples  Brewing  Company  against  said  Riddles,  and 
did  secure  the  release  and  discharge  of  said  Riddles  from 
said  debt  by  said  Peoples  Brewing  Company,  all  in  accord- 
ance with  said  agreement  between  said  Riddles  and  said 
Certain.     That  after  said  Certain  had  paid  and  satisfied 
said  debt  of  said  Riddles  to  said  Peoples  Brewing  Company 
for  the  sum  of  $150.90  for  the  benefit  of  said  Riddles  and 
in  accordance  with  said  agreement  between  said  Certain 
and  said  Riddles,  and  after  said  Certain  had  procured  the 
discharge  and  release  of  said  Riddles  from  said  debt  by  said 
Peoples  Brewing  Company  in  accordance  with  said  agree- 
ment between  said  Certain  and  said  Riddles,  said  Riddles 
sold  said  note  to  the  plaintiff  herein  and  endorsed  said  note 
in  blank  on  the  back  thereof."    That  said  plaintiff  agreed 
to  pay  to  said  Riddles  for  said  note  the  sum  of  $400,  but 
before  the  plaintiff  had  paid  to  Riddles  said  sum  of  $400, 
and  at  the  time  he  had  paid  to  Riddles  on  account  of 
the  purchase   price  of  the   note   only   the   sum   of   $75, 
defendant.    Certain,   notified   the   plaintiff   of  the   agree- 
ment and  contract  between  said  Riddles  and  said  Cer- 
tain   concerning   the   payment   to   the    Peoples   Brewing 
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the  debt  of  Riddles  and  the  agreemeat  that  the 
said  debt  ahould  apply  upon  aaid  note  toward 

thereof,  end  defendant  Certain  notified  plain- 
ay  to  Riddles  the  pvirchase  price  of  said  note, 
Et  therefrom  the  sum  of  $150.90.  Defendant, 
the  time  tendered  to  said  plaintifE  the  som  of 
ras  the  balance  due  on  said  note  after  deducting 
t  of  $150.90,  and  plaintiff  refused  to  accept  said 
'endant,  Certain,  at  the  time  of  tendering  said 
to  the  plaintiff,  also  tendered  and  offered  plain- 
b  from  the  Peoples  Brewing  Company  for  the 
1.90  paid  by  defendant.  Certain,  on  behalf  of 
Jddles,  in  accordance  with  the  contract  between 
I  payment  of  said  note.  That  defendant,  Cer- 
a  at  all  times  ready  and  willing  to  pay  plaintiff 
1  of  $255,  and  plaintiff  refused  to  accept  the 
ifendant  now  pays  into  court  for  the  benefit  of 
:  $255  and  the  receq)t  of  the  Peoples  Brewing 
■  the  sum  of  $150.90,  paid  by  defendant  for  the 
fendant,  Riddles,  in  accordance  with  the  agree- 
I  payment  of  said  note.  That  defendant,  Cer- 
d  Baid  money  and  said  receipt  to  plaintiff  be- 
'  had  put  said  note  in  the  hands  of  an  attorney 
iny  action  had  been  brought  upon  said  note, 
ant,  McCullough,  signed  said  note  as  surety 
it,  Certain. 

lents  of  the  second  and  third  paragraphs  of 
imilar  to  those  of  the  fourth,  except  that  it  is 
e  second  paragraph  that  the  agreement  between 

Riddles  relating  to  the  payment  of  Biddies' 
'eoples  Brewing  Company  was  made  at  the  time 
tion  of  the  note.  To  each  of  these  affirmative 
if  answer  appellee  filed  his  separate  d^nnrrers, 
ustained  by  the  court.  Upon  the  issaes  of  fact 
und  for  appellee  and  awarded  him  judgment 
Hants  for  $525.    The  only  error  presented  to 
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flds  court  is  the  court's  action  in  sustaining  the  demurrers 
to  the  second,  third  and  fourth  paragraphs  of  answer. 

The  law  is  well  settled  that  where  a  demurrer  is 

L    sustained  to  a  good  paragraph  of  answer,  reversible 

error  is  committed,  unless  the  averments  contained 

in  such  paragraph  may  be  established  by  proof  admissible 

ander  the  averments   of   another   paragraph.    McAfee  v. 

Bending  (1905),  36  Ind.  App.  628,  635,  76  N.  E.  412. 

2.  The  only  paragraph  of  answer  in  the  record  to  which 
the  trial  court  did  not  sustain  a  demurrer  was  a  gen- 

efal  denial,  and  it  cannot  be  claimed  that  under  it  the  affirm- 
fthre  matter  contained  in  the  three  affirmative  answers  or 
any  of  them,  could  have  been  shown.  So  that  if  we  find 
the  affirmative  answers,  or  any  of  them  sufficient  to  con- 
stitute a  defense  to  the  suit,  the  action  of  the  trial  court  in 
sQStaining  the  demurrers  will  be  held  to  be  reversible  error. 
The  law  is  also  well  settled  that  the  payee  of  a 

3.  promissory  note  may  agree  with  the  maker  for  a 
means  or  method  of  discharging  the  obligation  in  a 

manner  different  from  that  set  out  in  the  note  and  this 
agreement  may  be  made  at  the  time  of  the  execution  and 
delivery  of  the  note,  or  thereafter,  while  it  remains  the 
property  of  the  original  payee,  and  when  such  an  agree- 
ment made  between  the  parties  is  shown  to  have  been  duly 
executed,  it  presents  a  good  defense  to  an  action  on  the  note 
while  it  is  in  the  hands  of  the  parties,  or  their  assignees 
with  notice.    To  enable  the  appellants  to  insist  upon 

4.  a  credit  on  this  particular  note  in  the  hands  of  ap- 
pellee. Smith,  for  the  amount  of  the  payment  made  by 

appellant.  Certain,  in  accordance  with  the  agreement  with 
appellant,  Biddies,  it  must  appear  by  proper  averment  that 
Smith  had  notice  of  the  arrangement,  before  he  became  a 
purchaser  thereof  for  value.  These  answers  fail  to  disclose 
ai^  notice  to  Smith  of  any  character  of  any  defense  on  the 
part  of  the  makers  of  the  note,  before  the  date  of  the  assign- 
ment to 
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It  is  insisted  by  appellants,  however,  that  the  answers 
are  sufScient  to  show  notice  on  the  part  of  the  assignee 
before  he  had  paid  the  full  purchase  price  of  the 
5.    note,  and  that  he  was  protected  as  an  innocent  pur- 
chaser of  the  note  against  all  defenses  onlj  to  the 
extent  of  his  payments  made  before  notice,  and  that  as  to 
the  residue  of  the  consideration  agreed  to  be  paid  by  him, 
haying  had  notice  of  this  defense  before  such  balance  was 
paid,  he  to  that  extent  took  it  subject  to  the  same  equities 
and  defenses  that  appellants  had  if  it  remained  in  the  hands 
of  the  original  owner.    The  theory  upon  which  appellee 
claims  a  right  to  recover  is  that  he  is  an  innocent  purchaser 
of  the  note  before  maturity  without  notice  of  any  defenses 
against  it,  while  appellant  by  his  affirmative  paragraphs  of 
answer  claims  that  the  debt  to  the  Peoples  Brewing  Company 
was  paid  before  the  assignment  to  appellee,  and  when  ap- 
pellee had  paid  but  $75  of  the  purchase  price  he  was  in 
formed  of  such  payment,  and  was  tendered  the  receipt  from 
the  brewing  company  and  the  balance  of  the  amount  of  the 
note.    The    controlling    question    then  is,  Did  the  notice 
which  was  obtained  by  the  assignee  before  full  payment  of 
the  purchase  price  change  his  character  from  that  of  a  bona 
fide  purchaser  without  notice  to  that  of  a  purchaser  with 
notice,  who  would  take  the  note,  as  to  the  amount  of  the 
consideration  remaining  unpaid,  subject  to  the  defense  here 
claimed?    We  have  been  unable  to  find  a  case  and  believe 
none  can  be  found  where  this  point  has  been  determined 
with  reference  to  a  defense  precisely  like  the  one  here  pre- 
sented, but  we  have  found  expressions  of  the  courts  in 
similar  cases  which  seem  controlling  here.    In  Hubbtird  v. 
Chapin  (1861),  2  Allen  (Mass.)  328,  it  was  held  that  the 
purchaser  of  a  note  given  for  an  illegal  consideration,  who 
discovered  the  consideration  after  he  had  made  some  pay- 
ments on  the  purchase  price,  but  before  he  had  completed 
payment  of  such  purchase  price,  was  a  bona  fide  purchaser 
only  as  to  the  amounts  paid  before  notice.    It  was  held  in 
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Dow9  V.  Kidder  (1881),  84  N.  Y.  121,  125,  that  where  the 
defoidants  paid  in  part  the  consideration  for  certain  bills 
of  exchange  wrongfully  transferred,  before  receiving  notice 
of  the  wrongfal  transfer,  they  were  bona  fide  holders  only 
to  the  extent  of  such  payment.  In  Dresser  v.  Missouri,  etc., 
B.  Co.  (1876),  93  U.  S.  92,  23  L.  Ed.  815,  it  was  held  that 
the  pmehaser  of  notes  obtained  by  fraadnlent  representa^ 
tioDB  is  a  bona  fide  purchaser  only  to  the  amount  advanced 
before  knowledge  of  the  fraud,  and  that  upon  receiving 
notice  of  the  fraud  his  duty  is  to  refuse  further  payment. 
In  the  case  of  Campbell  v.  Brown  (1898),  100  Tenn.  245, 
(me  who  obtained  a  $200  note  to  negotiate  for  the  benefit 
of  Brown  the  maker  borrowed  $55  on  it  as  collateral,  then 
transferred  it  to  Campbell,  who  paid  off  the  $55  note,  but 
did  not  complete  payment  of  the  purchase  price.  He  was 
told  that  the  note  had  been  wrongfully  transferred  before 
he  made  any  further  payments,  and  was  held  a  bona  fide 
pnrehaaer  only  to  the  amount  of  $55.  See,  also,  Joyce,  Def . 
to  Ckmi.  Paper  §119.  K  the  sum  of  $75  had  been  the  full 
consideration  for  the  note  here  involved,  there  could  be  no 
question  but  that  these  answers  would  be  insufficient,  and 
appellee  would  have  been  held  a  bona  fide  purchaser  even 
though  the  consideration  was  small  in  comparison  with  the 
iace  of  the  note.  But  in  view  of  the  facts  averred  in  the 
second,  third  and  fourth  paragraphs,  we  are  inclined  to  hold 
that  appellee  was  an  innocent  purchaser  of  the  note  only 
as  to  the  sum  of  $75,  and  was  not  an  innocent  purchaser  as 
to  any  amount  above  that  paid  by  him.    The  allega- 

6.  tion  as  to  the  tender  made  by  appellant  to  appellee 
is  sufficient,  under  the  authority  of  Supreme  Teni, 
etc.,  V.  Fisher  (1910),  45  Ind.  App.  419,  90  N.  E.  1044. 

For  the  reasons  given  above,  the  second,  third  and  fourth 
paragraphs  of  answer  must  be  held  sufficient,  and  the  action 
of  the  trial  court  in  sustaining  the  separate  demurrers 
thereto  is  error,  for  which  the  cause  must  be  reversed. 

Judgment  reversed. 
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Note.— Reported  in  101  N.  E.  310.  See,  also,  .under  (1)  31  Gyc. 
858;  (2)  8  Cyc.  180,  1»9;  (3)  8  Cyc  56,  58;  (4)  8  Cyc.  170.  180, 
181;  (5)  8  Cyc.  58;  (6)  38  Cyc.  167.  As  to  who  is  a  bona  fide 
holder  of  paper  and  what  are  his  rights,  see  9  Am.  Dea  272 ;  44  Am. 
Dee.  698. 


Lake  Erie  and  Western  Railway  Company  v 

VOLIVA. 
[No.  7,815.    Filed  March  28,  19ia] 

1.  Appeal. — Wah-er  of  Error. — Briefs. — An  assignment  of  error  In 
overrlillng  a  demurrer  to  a  complaint  is  waived  by  appellants 
failure  to  argue  such  ruling  In  Its  brief  or  to  point  out  any  ob- 
jections to  the  sufficiency  of  such  complaint    p.  173. 

2.  Appeal. — Questions  Revietcahle. — Buffldency  of  Paragraph  of 
Complaint. — Recovery  on  Other  Paragraph. — ^The  suffid^cy  of  a 
particular  paragraph  of  complaint  will  not  be  determined  on 
appeal,  where,  from  answers  to  interrogatories  returned  by  the 
jury,  and  the  admissions  of  the  parties,  it  is  shown  that  the  ver- 
dict was  based  on  another  paragraph,  since  the  error,  if  any,  in 
overruling  the  demurrer  was  harmless,    p.  173. 

3.  Railroads. — Injury  to  Live  Stock. — Failure  to  Maintain  Fences 
and  Cattle-Chiards, — Complaint. — Sufficiency. — ^A  complaint  against 
a  railroad  company  to  recover  for  injury  to  plaintiflTs  horses, 
which  substantially  follows  the  language  of  §5447  Bums  1908, 
Acts  1885  p.  224,  imposing  upon  railroad  companies  the  duty  of 

>  constructing  and  maintaining  fences  and  cattle-guards  sufficient 
to  prevent  stock  from  getting  on  such  railroads,  is  sufficient  to 
charge  a  violation  of  the  duty  imposed  by  such  statute,    p.  174. 

4.  Railroads. — Injury  to  Live  Stock. — Complaint. — Evidence. — Ai- 
nUssibiUty. — Where  the  complaint  against  a  railroad  company  for 
injury  to  stock  substantially  followed  the  language  of  |5447  Bums 
1908,  Acts  1885' p.  224,  so  as  to  sufficiently  charge  defendant  with 
a  breach  of  its  duty  under  such  statute  to  construct  and  maintain 
fences  and  cattle-guards  sufficient  to  prevent  stock  from  getting 
on  its  tracks,  any  evidence  was  admissible  which  would  prove 
or  tend  to  prove  a  violation  of  such  duty.    p.  174. 

6.  Pleading.— -4  He^a^ion*  of  Complaint — Evidentiary  Facts. — ^A 
complaint  need  not  aver  evidentiary  facts  in  order  that  proof 
thereof  may  be  admitted,    p.  175. 

6.  Railroads. — Injury  to  Live  Stook. — Contributory  Negligence, — 
Abandonment  of  Stock. — The  conduct  of  the  owner  of  horses  in 
undertaking,  without  help,  while  riding  one  horse  and  leading 
another,  to  drive  horses  over  a  railroad  highway  crossing,  could 
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no  more  tlian  tend  to  prove  contribatory  negligence,  and  did  not 
Indicate  an  abandonment  of  the  horses  so  as  to  prevent  a  recovery 
for  those  that  escaped  over  the  cattle-gnards  and  went  upon  the 
track  where  they  were  injured,    p.  175. 

I.  RAiiiMADe. — Injury  to  Live  Stock. — Defective  Cattle-guards.-^ 
Contributory  Negligence, — Contributory  negligence  is  not  a  de- 
fense in  an  action  against  a  railroad  company  for  Injury  to  live 
stock  resulting  from  defendant's  failure  to  properly  maintain 
eattle-guards.    p.  176. 

&  Raiukoads. — Injury  to  Live  Btock. — Failure  to  Maintain  Cattle- 
piiards^ — Aj^lication  of  Statute. — ^The  liability  created  by  f5447 
Bums  1906,  Acts  1885  p.  224,  requiring  railroads  to  construct  and 
maintain  proper  cattle-guards,  is  not  limited  to  injury  to  stock 
led  or  controlled  by  halter  or  bridle,    p.  176. 

9.  Raiijh>ad8. — Injury  to  Live  Stock, — Defective  Cattle-guards. — 
Bridence, — SujJMency, — In  an  action  for  injury  to  horses  alleged 
to  have  strayed  onto  defendant's  railroad  track  through  a  de- 
fective cattle-guard,  evidence  that  there  was  no  pit  under  the 
guard,  that  the  spaces  between  the  rails  or  slats  out  of  which  it 
was  made  had  become  partly  filled  with  gravel  and  cinders,  that 
the  t>eveled  edges  of  the  slats  had  become  worn  and  beaten  down, 
that  snow  had  fallen  on  them  two  nights  previous  to  the  injury 
and  had  not  been  removed,  that  there  was  a  well-beaten  path 
over  the  guard  on  and  over  which  the  stock  passed,  and  that 
defendant's  track  men  passed  over  such  guard  but  a  short  time 
before  the  stock  passed  over  it  and  that  they  made  no  effort  to 
clean  the  snow  therefrom,  warranted  a  finding  that  at  the  time 
the  defendant  was  not  maintaining  and  keeping  such  cattle-guard 
Id  the  condition  contemplated  by  f 5447  Bums  1008,  Acts  1885  p. 
224,  and  that  on  account  of  such  failure  plalntlfTs  horses  entered 
upon  the  track,    p.  176. 

10.  Appeai.. — Findings, — Conclusiveness, — ^Any  evidence  that  will 
justlfjr  an  inference  of  fact  formed  by  the  jury  is  enough  to 
render  unavailing,  on  appeal,  the  objection  that  such  finding  Is 
not  sustained  by  sufficient  evidence,    p.  177. 

II.  Apfeau — Findings, — Conclusiveness, — The  jur>''s  finding  that 
plaintiff's  horses  were  struck  by  defendant's  train  is  conclusive  on 
appeal  if  there  was  evidence  to  support  such  an  inference  by  the 
jury.    p.  177. 

11  Appeal* — Review, — Harmless  Error, — Instructions. — Objections 
to  the  giving  or  refusing  of  instructions,  applicable  to  a  para- 
graph of  complaint  upon  which  the  verdict  was  not  based,  pre- 
aeat  no  available  error,    p.  177. 

13.  Appeal. — Review. — Harmless  Error. — Refusal  to  Submit  Inter- 
rogatory to  Jury, — The  refusal  to  submit  to  the  jury  a  requested 
Interrogatory  was  harmless,  where  no  answer  that  might  have 
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been  made  to  It  could  have  any  controlling  effect  or  inflnence  In 
determining  whether  the  answers  to  the  Interrogatories  submitted 
should  prevail  against  the  general  verdict    p.  178. 

Prom  Warren  Circuit  Court;  James  T,  Saunderson, 
Judge. 

Action  by  Robert  Voliva  against  the  Lake  Erie  and  West- 
em  Railway  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

John  B,  Cockrum,  Stuart,  Hammond  &  Simms  and  E,  0. 
Hall,  for  appellant. 

Daniel  Fraser,  Will  Isham,  Ernest  Af.  Hawkins  and  E, 
Burke  Walker,  for  appellee. 

HoTTEL,  J. — The  judgment  in  this  case  was  rendered  on 
a  complaint  for  damages  for  the  killing  of  five  horses.  The 
complaint  vfras  in  two  paragraphs  the  first  of  which  pro- 
ceeded on  the  theory  that  appellant's  ** right  of  vray,  was 
not,  on  December  27,  1909,  fenced  in,  neither  was  said  rail- 
road track  on  said  day  fenced  in  or  otherwise  enclosed,  and 
on  said  day  no  barriers  or  cattle-guards  had  been  or  were 
then  established  or  maintained  at  the  public  highway  crossing 
where  said  railroad  right  of  way  and  tracks  crossed  the  pub- 
lic highway  so  as  to  prevent  horses  and  other  live  stock  from 
straying  on  the  right  of  way  from  adjoining  fields  or  from 
the  public  highway.*'  This  paragraph  then  avers  that  ap- 
pellee's horses  entered  on  the  right  of  way  **  where  no  cattle- 
guards  or  other  barriers  were  then  and  there  established  or 
maintained  by  defendant  so  that  horses  and  other  animals 
could  not  stray  thereon";  that  the  defendant  operated  a 
freight  train  over  that  part  of  its  right  of  way,  after  said 
horses  had  entered  thereon  and  that  the  locomotive  and 
cars  of  such  train  then  and  there  *' struck  and  killed  said 
horses." 

For  the  reasons  hereafter  indicated  we  need  not  set  out 
the  second  paragraph.  A  demurrer  to  each  paragraph  of 
the  complaint  was  overruled,  to  each  of  which  rulings  ap- 
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peUant  saved  prox>er  exceptions^  and  these  rulings  are  each 
assigned  as  error  and  relied  on  for  reversal.  The  cause 
was  put  at  issue  by  an  answer  in  general  denial,  and  a  trial 
hy  jury  resulted  in  a  verdict  for  appellee  in  the  sum  of 
1950  with  which  verdict  the  jury  returned  answers  to  inter- 
itigatories.  A  motion  for  judgment  on  the  answers  to  in- 
terrogatories was  overruled,  as  was  also  a  motion  for  a  new 
trials  to  each  of  which  rulings  an  exception  was  properly 
saved  by  appellant,  and  the  rulings  on  each  of  said  mo- 
tions are  assigned  as  error  and  relied  on  for  reversal. 

While  the  ruling  on  the  demurrer  to  the  first  para- 

1.  graph  of  complaint  is  assigned  as  error  and  relied 
on  for  reversal,  this  ruling  has  not  been  argued  in 

appellant's  brief  and  no  objections  of  any  kind  are  i)ointed 

out  to  the  sufficiency  of  such  paragraph.    The  error,  if  any, 

will  therefore  be  deemed  waived.    Several  objections 

2.  are  urged  against  the  second  paragraph  of  complaint, 
but  it  is  not  necessary  that  we  determine  the  question 

of  its  sufficiency  for  the  reason  that  it  is  apparent  from  the 
answers  to  interrogatories  returned  by  the  jury,  that  the 
verdict  is  based  on  the  first  paragraph.  In  fact,  both  ap- 
pellant and  appellee,  in  effect,  concede  that  this  is  true.  It 
follows  that  no  available  error  is  presented  by  the  assigned 
error  which  challenges  the  sufficiency  of  this  paragraph  to 
withstand  the  demurrer  thereto.  Hill  v.  Pollard  (1892), 
132  Ind.  588,  32  N.  E.  564;  Miller  v.  Rapp  (1893),  135  Ind. 
614,  34  N.  E.  981,  35  N.  E.  693;  Ervin  v.  State,  ex  rel 
(1898),  150  Ind.  332,  346,  48  N.  E.  249;  RoUnson  v.  Dickey 
(1896),  143  Ind.  205,  42  N.  E.  679,  52  Am.  St.  417;  Lime 
City  Bldg.,  etc.,  Assn.  v.  Black  (1894),  136  Ind.  544,  35  N. 
E.  829. 

In  support  of  its  claim  that  the  court  erred  in  its  ruling 
on  the  motion  for  new  trial  it  is  very  earnestly  insisted  by 
api>ellant  that  the  evidence  is  insufficient  to  sustain  the  ver- 
dict because  of  a  variance  between  the  averments  of  the  first 
paragraph  of  complaint  and  the  proof  offered  in  its  sup- 
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port,  in  that  the  complaint  alleges  that  there  was  no  fence 
or  cattle-guard  at  the  place  where  the  stock  entered  upon 
the  appellant's  right  of  way  and  that  the  evidence  offered 
in  support  of  such  averment  showed  that  there  was  such  a 
cattle-guard  and  at  most  only  tended  to  prove  that  such 
guard  was  insufficient  to  turn  stock.     It  will  be  seen 

3.  from  the  language  of  this  paragraph  above  quoted 
that  it  substantially  follows  the  statute  which  imposes 

ui>on  railroad  companies  the  duty  of  constructing  and  main' 
tadning  fences  and  cattle-guards  sufficient  to  prevent  stock 
from  getting  on  such  railroads,  and  is  therefore  sufficient, 
under  such  statute,  and  the  authorities  construing  it  and 
similar  statutes  to  charge  a  violation  of  the  duty  imposed 
by  such  statute.  §5447  Bums  1908,  Acts  1885  p.  224; 
Blanchard-Hamilton  Furniture  Co.  v.  Colvin  (1904),  32  Ind. 
App.  398,  69  N.  E.  1032 ;  Pittsburgh,  eto„  R.  Co.  v.  Newsom 
(1905),  35  Ind.  App.  299,  74  N.  E.  21;  Wabash  B.  Co.  v. 
Forshee  (1881),  77  Ind.  158 ;  Evansville,  etc.,  R.  Co.  v.  Tipton 
(1885),  101  Ind.  197,  198;  3  Works'  Practice  (2d  ed.)  27. 
If  the  complaint  be  sufficient  to  charge  a  violation 

4.  of  the  duties  imposed  by  such  statute,  and  the  author- 
ities above  cited  so  hold,  it  necessarily  follows  that 

any  evidence  would  be  admissible  under  such  averments 
which  would  prove  or  tend  to  prove  the  violation  of  such 
duty.  It  is  further  insisted  that  evidence  offered  by  appellee 
tending  to  show  negligent  delay  on  the  part  of  appellant  in 
the  removal  of  snow  from  said  cattle-guards  on  the  morning 
the  stock  in  question  was  killed,  was  outside  the  issues  ten- 
dered by  the  complaint,  and  should  not  therefore  be  con- 
sidered in  determining  the  sufficiency  of  the  evidence.  As 
we  have  already  indicated  the  statute  here  in  question  im- 
poses not  only  the  duty  of  erecting  fences  and  cattle-guards 
in  the  first  instance  sufficient  to  turn  stock,  but  it  requires 
that  they  shall  be  maintained  in  a  condition  sufficient  to 
turn  such  stock,  and  the  paragraph  of  complaint  in  question 
not  only  avers  that  no  barriers  or  cattle-guards  had  been 
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or  were  then  established,  but  it  also  avers  that  they  were 
sot  then  '^maintained''  at  said  public  highway  crossing  ''so 
as  to  prevent  horses  and  other  livestock  from  straying  upon 
the  right  of  way."  The  violation  of  the  duty  imposed  by 
the  statute  and  alleged  in  the  complaint,  consisted  in  the 
fsifaire  to  erect  and  maintain  the  cattle-guard  in  such  condi- 
tion, that  it  would  turn  stock.  The  condition  in  which  the  cat- 
tle-guard waa  alleged  to  have  been  maintained  was  a  mate- 
rial averment  of  the  complaint  and  any  evidence  that  tended 
to  prove  such  condition  was  admissible  under  such 

5.  averment.    The  existence  of  the  snow  and  the  delay 
in  its  removal  were  the  evidentiary  facts  showing  a 

eiase  for  such  condition  and  it  was  not  necessary  to  aver 
soeh  evidentiary  facts  in  order  that  proof  thereof  might  be 
admitted. 

It  is  next  insisted  that  the  evidence  shows  that 

6.  the  appellee  voluntarily  exposed  his  horses  to  a 
known  danger  and  that  he  cannot  for  this  reason  re- 
cover on  his  first  paragraph  of  complaint.  Appellant  bases 
this  contention  on  evidence  which  showed  that  appellee, 
without  any  help,  while  riding  a  horse  and  leading  another, 
undertook  to  drive  the  horses  that  were  killed  along  with 
two  or  three  others  over  the  highway  in  question,  and  that 
his  conduct  in  this  respect  indicated  such  an  abandonment 
of  his  horses  as  will  defeat  a  recovery  in  this  case.  The 
eases  of  Fori  Wayne,  etc.,  R.  Co.  v.  Woodward  (1887),  112 
Ind.  118,  13  N.  E.  260;  Knight  v.  Toledo,  etc.,  R.  Co. 
(1865),  24  Ind.  402;  Welty  v.  Indianapolis,  etc.,  R.  Co. 
(1886),  105  Ind.  55,  4  N.  E.  410;  and  Sinram  v.  Pitts- 
burgh,  etc.,  R.  Co.  (1867),  28  Ind.  244,  are  relied  on  by 
appellant  as  supporting  this  contention.  The  facts  of  this 
ease  are  unlike,  and  easily  distinguishable  from  said  cases. 
Appellant  did  not  abandon  his  horses  in  this  case.  He  ac- 
companied them  and  while  he  did  not  have  them  under  con- 
trol by  bridle  or  halter,  his  conduct  in  the  matter  of  driving 
ibaa  over  the  highway  in  question,  could  no  more  than  tend 
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to   prove   contributory   negligence   which   appellant 

7.  concedes  is  not  a  defense  in  this  kind  of  an  action. 
Michigan,  etc.,  R.  Co.  v.  Farrell  (1913),  52  Ind.  App. 
603,  99  N.  E.  1026,  and  authorities  there  cited.    It 

8.  must  be  apparent  that  the  statute  here  inyolved  was 
not  intended  to  be  limited  in  its  application  to  stock 

led  or  controlled  by  halter  or  bridle. 

It  is  further  contended  that  evidence  tending  to  show  a 

defective  condition  of  the  cattle-guard  was  limited  to  a 

showing  that  two  slats  were  defective  and  that  they 

9.  were  over  next  to  the  wing  of  the  guard,  at  a  point 
where  the  horses  did  not,  and  could  not  have  entered ; 

and  the  further  showing  that  the  guard  was  covered  and 
packed  with  snow  which  had  fallen  the  night  before  the  stock 
was  injured ;  that  in  other  respects  the  cattle-guard  was  of 
the  kind  generally  maintained  by  good  railroads.  It  is 
urged  that  because  the  evidence  and  the  answers  of  the  jury 
to  interrogatories  show  that  the  horses  did  not  pass  over 
said  guard  at  the  point  where  it  contained  said  defective 
rails  and  because  the  snow  had  so  recently  fallen  that  the 
appellant  could  not  be  charged  with  negligent  delay  in  its 
removal  from  the  cattle-guard  that  the  evidence  is  insufiS- 
cient  to  support  the  verdict.  There  was  evidence  showing 
or  tending  to  show  that  the  guard  in  question  was  made  of 
wood ;  that  there  was  no  pit  under  it ;  that  the  spaces  be- 
tween the  rails  or  slats  out  of  which  it  was  made  had  be- 
come partly  filled  with  gravel  and  cinders,  that  the  beveled 
edges  of  the  slats  had  become  worn  and  beaten  down ;  that 
snow  had  fallen  not  only  on  the  night  before  the  horses  in 
question  were  killed,  but  that  snow  had  fallen  the  night 
tkprevious,  ind  had  iiot  been  removed;  that  on  the  morning 
and  at^the  time  the  horses  passed  over  said  cattle-guard 
there  was  a  well  beaten  track  over  it,  on  and  over  which 
the  horses  passed;  that  some  of  appellant's  track  men  had 
passed  over  this  same  guard  but  a  short  time  before  the 
horses  passed  over  it,  and  that  such  track  men  made  no  effort 


h 


NOVEMBER  TERM,  1912.  177 

I^ke  Erie,  etc^  K.  CJo.  v.  Vollva— <53  IncL  App.  170. 

to  dean  the  snow  therefrom.  We  think  we  have  indicated 
enough  of  the  evidence  to  show  that  there  was  some  evidence 
which  would  warrant  the  jury  in  finding,  as  it  did  by  its 
general  verdict,  that,  at  the  time  the  horses  in  question 
passed  over  said  guard,  appellant  was  not  then  maintaining 
ind  keeping  such  guard  in  the  condition  contemplated  by 
the  statute  under  which  this  action  is  brought,  and  that  on 
aeeoont  of  appellant's  failure  to  discharge  the  duty  imposed 
npon  it  by  such  statute,  appellee's  horses  entered  upon  its 
railroad.    Any  evidence  which  would  justify  such 

10.  an  inference  by  the  jury  is  enough  to  meet  and  ren- 
der unavailing,  on    appeal,    the    objections    urged 

thoneto  by  appellant.  Appellant's  contention  in  this  regard 
18  more  than  met  and  answered  by  this  court  in  the  case  of 
Pittsburgh,  etc»,  R.  Co.  v.  Newsam,  supra. 

Finally  it  is  contended  that  the  evidence  fails  to  show 
that  appellant's  engine  or  cars  struck  the  horses  alleged  to 
have  been  killed.  The  evidence  is  by  no  means  convincing 
or  satisfactory  on  this  point.  Appellant's  trainmen  testi- 
fied in  effect,  that  the  horses  themselves  ran  over  and  off 
the  abutment  of  appellant's  bridge  into  the  creek  where 
they  were  found.    On  the  other  hand,  the  evidence 

11.  relating  to  the  position  of  the  horses  in  the  creek, 
their  injuries,  and  other  physical  facts  is  sufficient 

to  authorize  the  inference  that  they  were  struck  by  appel- 
lant's engine  or  cars  and  knocked  into  the  creek,  and  there 
being  some  evidence  to  support  such  inference,  the  verdict 
of  the  jury  on  such  question  is  conclusive  on  appeal. 

Objections  are  urged  to  some  of 'the  instructions 

12.  given  and  refused,  but  these  objections  all  relate 
either  to  instructions  applicable  to  the  secoM  para- 
graph of  complaint,  or  present  in  a  different  form  qudfations 
already  discussed,  and  for  the  reasons  indicated  we  are  of 
the  opinion  that  no  available  error  is  presented  in  the  giving 
or  refusal  of  either  of  said  instructions. 
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Objection  is  also  urged  to  the  refusal  of  the  court 
13.   to  submit  an  interrogatory  propounded  to  the  jury  hj 
appellant    We  are  of  the  opinion  that  the  court  prop- 
erly refused  to  submit  such  interrogatory  but  no  answer 
that  might  have  been  made  to  it,  could  have  any  controlling 
effect  or  influence  in  determining  whether  the  answers  to 
such  interrogatories  should  prevail  against  the  general  ver- 
dict and  therefore  no  harm  has  resulted  from  a  refusal  to 
submit  the  same.    We  And  no  available  error  in  the  record. 
Judgment  affirmed. 

Note.— Beported  in  101  N.  B.  838.  See,  also,  under  (1)  2  Cjc. 
1014;  3  Cyc.  388;  (2)  31  Cya  368;  (3)  33  Cyc  1262;  (4)  33  Cyc. 
1269;  (5)  31  Oyc.  684;  (6)  83  Cya  1232.  1242;  (7)  33  Cyc  1230; 
(8)  33  Cya  1163.  1170;  (9)  33  Cya  1294,  1295;  (10)  3  Cya  347, 
848;  (11)  3  Cya  348;  (12)  38  Cya  1815,  1817;  (13)  38  Cya  1910. 
As  to  a  railroad  company's  duty  to  maintain  fences  and  cattle- 
guards,  see  21  Am.  St  289.  On  the  question  of  the  duty  of  a  rail- 
road company  to  keep  cattle-guards  in  condition,  see  36  L.  B.  A 
(N.  S.)  997.  As  to  the  measure  of  care  of  a  railroad  company  to 
maintain  fences  once  constructed,  see  11  L.  R.  A.  (N.  S.)  22&  For 
the  liability  of  a  railroad  whose  failure  to  maintain  fences  permits 
escape  of  Uvestock,  which  is  killed  or  injured  outside  its  right  of 
way,  see  29  L.  R.  A.  (N.  S.)  573.  On  the  liability  for  injury  to 
stock  other  than  by  trains,  because  of  breach  of  statutory  duty  to 
fence,  see  87  L.  R.  A.  (N.  S.)  1181. 
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Marker  v.  Town  of  Andrews. 

[No.  7^64.    Filed  March  28,  1913.] 

L  Appbax.. — Review, — Special  Findings, — Sufficiency. — Description 
of  Real  Estate, — ^The  special  findings  of  the  court  in  a  proceed- 
ioc  to  disannez  certain  lands  from  a  town,  in  which  a  portion  of 
peCitloner*B  land  was  so  erroneously  described  as  to  render  the 
same  impossible  of  location,  are  insufficient  to  support  the  con- 
doslons  of  law  and  the  judgment  rendered  thereon  that  a  por- 
tion of  petitioner's  land  be  disannexed  and  refusing  disannezation 
as  to  the  remainder,    p.  181. 

2.  TWAU — Special  Findings,— Sufficiency  of  Real  Estate  Descrip- 
tkms. — ^The  rule  that  a  description  of  real  estate  is  insufficient,  if 
an  officer  is  unable  to  locate  the  land  without  the  exercise  of  an 
arbitrary  discretion,  is  applicable  to  the  description  of  land  in  a 
special  finding  of  facts  rendered  by  the  court    p.  183. 

Z.  Appbai^ — Review. — Special  Findings. — Inferences. — The  court 
on  appeal  cannot  indulge  in  Inferaices  to  aid  special  findings  of 
fiict    p.  183. 

From  Huntington  Cirenit  Conrt ;  Samuel  E.  Cook,  Judge. 

Petition  by  Qeorge  Marker  and  others  against  the  Town 
of  Andrews,  to  disannex  certain  lands.  From  an  adverse 
judgment,  George  Marker  appeals.    Reversed. 

Fred  H.  Bowers  and  Milo  Feightner,  for  appellant. 
Oeorge  H.  Young,  for  appSlee. 

Shea,  J. — ^This  was  an  action  by  appellant  George  Marker, 
together  with  C.  R.  Reiman  and  Max  P.  Morris,  for  the  dis- 
annexation  of  certain- tracts  of  land  owned  by  them  severally, 
situate  within  the  corporate  limits  of  the  town  of  Andrews, 
tocribed  in  a  petition  filed  with  the  board  of  trustees  of 
said  town.  A  remonstrance  was  filed  by  certain  taxpayers 
praying  that  the  petition  be  not  granted.  The  town  board 
decided  adversely  to  petitioners.  The  cause  was  appealed 
to  the  circuit  court,  where  there  was  a  trial  on  the  issues 
formed  before  the  town  board  on  the  petition  and  remon- 
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strance.  On  proper  request,  the  facts  were  specially  found, 
and  conclusions  of  law  stated  thereon  by  the  court.  Appel- 
lant filed  a  motion  for  a  new  trial  assigning  as  reasons  in 
support  thereof  that  the  finding  of  the  court  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law  (stated  in  vari- 
ous ways),  also  that  special  finding  No.  10  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law,  which  motion 
was  overruled.  In  the  conclusions  of  law  the  court  specially 
found  that  the  lands  of  petitioners  C.  B.  Beiman  and  Max 
P.  Morris  should  be  disannexed  from  the  corporation  sub- 
ject to  certain  accrued  taxes.  In  conclusion  of  law  No.  4 
the  court  found  that  the  lands  of  Oeorge  Marker,  except  the 
lands  described  in  finding  No.  10,  should  be  disannexed  from 
the  corporation  Subject  to  certain  corporation  taxes,  and 
judgment  was  rendered  accordingly.  Appellant  assigns  as 
errors  in  this  court :  (1)  Overruling  of  his  motion  for  a  new 
trial;  (2)  the  court  erred  in  its  conclusions  of  law  on  the 
findings.  Finding  No.  1  describes  the  land  of  Gkorge  P. 
Marker  as  follows:  **The  court  finds  that  the  petitioner, 
George  Marker,  is  the  owner  of  real  estate  as  set  out  in  the 
petition  of  said  Marker  and  as  described  in  the  plat  sub- 
mitted with  the  petitioners'  petition,  and  which  said  real 
estate  is  further  more  particularly  described  as  follows, 
to  wit: — The  following  real  estate  in  Huntington  County 
and  State  of  Indiana,  to-wit : — ^Being  a  part  of  Beserve  No. 
34,  in  Township  28  North  Bange  8  East,  Commencing  at  a 
point  on  the  line  between  Beserve  33  and  34  at  the  North- 
east corner  of  the  land  of  James  Frame,  on  said  line ;  thence 
running  West  to  Loon  Creek;  thence  down  said  Loon 
Creek  in  a  Northeasterly  direction,  following  the  meander- 
ings  of  said  Loon  Creek  until  it  intersects  the  South  line  of 
the  lands  of  M.  and  C.  E.  Knee;  thence  running  East  to 
the  line  dividing  Beserve  33  and  34 ;  thence  running  South 
on  said  line  to  the  place  of  beginning,  containing  53  Acres, 
more  or  less.'*    Finding  No.  10  reads  as  follows:    **That 
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tibe  following  described  i>ortio]i  of  the  real  estate  of  the 
p^itioner  George  Marker,  which  real  estate  is  described  in 
Finding  of  Fact  No.  1,  is  benefited  by  the  improvements  of 
the  said  corporate  town  of  Andrews  and  is  needed  for  the 
progresB  and  development  of  the  said  corporate  town  of 
Andrews,  to  wit: — ^A  strip  of  land  along  the  East  side  of 
the  said  lands  belonging  to  the  said  George  Marker,  which 
saki  strip  of  land  is  described  as  follows,  to  wit: — ^Begu- 
iling at  the  Southeast  comer  of  the  real  estate  of  the  said 
petitioner  George  Marker,  as  described  in  Finding  No.  1, 
and  running  thence  West  to  the  West  line  of  the  highway, 
and  thence  Northward  along  the  West  line  of  said  highway 
to  the  North  line  of  said  real  estate ;  thence  Westward  on  the 
North  line  of  said  real  state  278  feet ;  thence  southward  on 
a  line  parallel  with  the  said  East  line  to  the  South  line  of 
the  said  real  estate;  thence  Eastward  on  said  South  line 
278  feet  to  the  place  of  beginning.''  This  finding  contains 
what  purports  to  be  a  description  of  land  excepted  in  con- 
elnsion  of  law  No.  4,  and  attempts  to  describe  a  tract  of  land 
which  should  be  retained  within  the  corporate  limits  of  the 
town  of  Andrews.  Conclusion  of  law  No.  4  reads  as  follows : 
"4th.  That  the  lands  of  the  petitioner  George  Marker,  ex- 
cept the  lands  described  in  Finding  No.  10,  should  be  dis- 
annexed  from  said  corporation,  subject  to  the  corporation 
tax  of  said  town  thereon  for  1909  and  previous  years." 

The  description  set  out  in  special  finding  of  fact  No.  10 
is  wholly  and  completely  defective,  and  does  not  describe 

a  strip  of  land  along  the  east  side  of  the  lands  of 
1.     George  Marker  as  set  out  in  special  finding  No.  1, 

It  is  impossible  for  the  court  to  determine  from  this 
description  the  location  of  the  tract  excepted  in  conclusion 
of  law  No.  4.  The  special  findings  of  fact  do  not  mention 
a  public  highway  except  as  set  out  in  finding  No.  10.  Ap- 
pellant's testimony  shows  that  his  land  was  on  the  west  side 
of  the  public  highway  leading  north  and  south  to  an  interur- 
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ban  station  in  the  town  of  Andrews.  The  following  plat 
introduced  in  evidence  shows  Main  Street  on  the  east  side 
of  appellant's  land. 


Al   P  /VIoi^Ris 


There  is  no  evidence  to  show  there  was  any  other  high- 
way in  or  across  said  tract  of  land,  yet  special  finding  No. 
10  states  that  the  beginning  point  of  the  description  is  **the 
southeast  comer  of  appellant's  land",  which  must,  of  neces- 
sity be  upon  the  west  side  of  the  public  highway — running 
thence  ^^west  to  the  west  line  of  the  highway'^ — ^no  distance 
given — ^thence  **  northward  along  the  west  line  of  said  high- 
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way/'  etc.    The  rule  with  respect  to  the  sufficiency 

2.  of  real  estate  descriptions  must  apply  to  cases  of  this 
character.    In  the  case  of  Diamond  Plate  Olass  Co. 

T.  Tennell  (1899),  22  Ind.  App.  132,  52  N.  E.  168,  it  is  said: 
''In  sach  cases,  if  an  officer  is  unable  to  locate  the  land 
without  the  exercise  of  an  arbitrary  discretion,  the  descrip- 
tion is  insufficient.  College  Comer,  etc.,  Co.  v.  Moss  [1883], 
92  Ind.  119;  Miller  v.  Campiell  [1875],  52  Ind.  125.''  The 
evidence  probably  would  have  warranted  the  trial  court  in 
finding  that  a  strip  of  land  278  feet  wide  on  the  east  side  of 
the  fifty-acre  tract  described  in  special  finding  No.  1  should 
not  be  disannexed,  but  the  facts  as  found  do  not  warrant 
this  court  in  so  holding.  This  court  is  not  permitted 

3.  to  indulge  in  inferences  to  supply  material  points 
omitted  in  special  findings  of  fact.   Donaldson  v.  State, 

ex  reL  (1906),  167  Ind.  553,  78  N.  E.  182 ;  Cleveland,  etc.,  B. 
Co.  V.  Moneyhun  (1896),  146  Ind.  147,  44  N.  E.  1106,  34  L. 
R.  A.  141,  and  cases  cited ;  Craig  v.  Bennett  (1897),  146  Ind. 
574,  575,  45  N.  E.  792,  and  cases  cited;  Crowder  v.  Riggs 
(1899),  153  Ind.  158,  162,  53  N.  E.  1019;  Broadway  v. 
Groenendyke  (1899),  153  Ind.  508,  512,  55  N.  E.  434;  Citi- 
tens  Staie  Bank  v.  Julian  (1900),  153  Ind.  655,  676,  55  N. 
E.  1007;  Erwin  v.  Central  Union  Tel.  Co.  (1897),  148  Ind. 
365,  371,  46  N.  E.  667,  47  N.  E.  663 ;  Eill  v.  Swihart  (1897) , 
148  Ind.  319,  323,  47  N.  E.  705;  Archibald  v.  Long  (1896), 
144  Ind.  451,  454,  455,  43  N.  E.  439;  Brunson  v.  Henry 
(1898),  152  Ind.  310,  314,  52  N.  E.  407. 

The  ends  of  justice  can  be  best  subserved  by  reversing 
the  judgment  in  this  cause  with  instructions  to  the  lower 
court  to  sustain  the  motion  for  a  new  trial. 

Ibach,  C.  J.,  Pelt,  P.  J.,  Hottel,  Adams,  JJ.,  concur,  Lairy, 
J.,  dissents. 
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Dissenting  Opinion. 

Lairt,  J. — From  the  prevailing  opinion  in  this  case,  I 
understand  that  the  judgment  of  the  trial  court  is  reversed 
upon  the  sole  ground  that  the  description  of  the  real  estate 
contained  in  finding  No.  10,  is  so  imperfect,  uncertain  and 
indefinite  that  no  judgment  could  be  based  thereon.  No 
motion  for  a  venire  de  novo  was  filed  and  the  only  errors 
assigned  are,  that  the  court  erred  in  its  conclusions  of  law 
based  upon  the  findings,  and  that  it  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  By  conclusion  of  law  No. 
I  4,  the  court  stated  as  a  matter  of  law  that  all  of  the  landE 

of  George  Marker  should  be  disannexed  except  that  de- 
scribed in  finding  No.  10  and  the  judgment  was  entered 
accordingly. 

Finding  No.  10  is  set  out  in  the  prevailing  opinion  and  we 
refer  to  the  description  of  the  land  excepted  as  therein  con- 
tained. The  location  of  the  highway  referred  to  therein  is 
not  shown  in  the  finding.  If  it  is  located  along  the  east 
line  of  the  lands  described  as  indicated  in  the  prevailing 
opinion,  and  if  the  east  line  of  appellant's  land  is  the  middle 
of  the  highway,  the  description  set  out  in  finding  No.  10  is 
certainly  sufficiently  definite  to  enable  a  sun/eyor  to  locate 
the  land  intended.  When  considered  in  the  light  of  this  fact, 
the  place  of  beginning  would  be  in  the  middle  of  the  high- 
way at  the  southeast  comer  of  appellant's  land.  The  line 
set  out  in  finding  No.  10  as  bounding  the  land  in  question 
begins  at  this  point  and  runs  thence  west  to  the  west  side 
of  the  highway,  thence  north  along  the  west  line  of  the  high- 
way to  the  north  line  of  the  real  estate,  thence  west  278 
feet,  thence  south  to  the  south  line  of  said  real  estate,  thence 
east  to  the  place  of  beginning.  The  land  thus  bounded 
would  include  a  strip  of  the  uniform  width  of  278  feet  off 
the  east  side  of  the  lands  of  appellant  lying  immediately 
west  of  the  highway. 
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I  am  of  the  opinion  that  the  lands  were  sufficiently  de- 
scribed and  that  the  judgment  is  not  void  for  uncertainty. 
I  can  not,  therefore,  concur  in  the  prevailing  opinion. 

XoTEL^Reported  in  101  N.  E.  885i  446.  See,  also,  under  (3)  88 
Cyc  1977,  197a 


Beard,  Auditor,  v.  The  Peoples  Savings  Bank. 

[No.  8,44a    Filed  March  28,  1913.] 

1.  Taxation. — Property  Taxable. — Savings  Banks. — Surplus. — ^The 
sarplns  fand  of  a  savings  bank  organized  and  conducted  under 
tbe  proTiaions  of  S  §3348-3401  Bums  1908,  §§2703-2757  R.  S. 
1881,  Acts  1901  p.  155,  Acts  1903  pp.  211,  321,  viewed  In  the 
light  of  the  statute  is  held  by  the  trustees  of  the  bank  in  a 
9uasi  trust  capacity,  and  is  not  taxable  to  the  depositors,  but,  in 
Tlew  of  the  statutes  on  the  subject  of  taxation  in  general,  and 
those  relating  to  the  taxation  of  savings  banks  in  particular, 
Budi  fund  is  subject  to  taxation  as  against  the  bank,  pp.189, 
190,191. 

2l  Taxamoit.— Property  Taotahle.^- Money. —  Credits.— Uoney  is 
personal  property  and  as  such  is  subject  to  taxation  under  the 
provisions  of  |10143  Bums  1906,  Acts  1891  p.  199,  and  under  the 
same  section  all  forms  of  indebtedness  are  personal  property  and 
subject  to  be  taxed,    p.  190. 

a  Taxation.— Poiccr  to  Taw. — Constitutional  Law. — ^The  power  to 
tax  is  inherent  in  the  legislature,  and  §1,  Art  10  of  the  Constitu- 
tion, making  it  the  duty  of  the  legislature  to  select  the  property 
subject  to  taxation  and  to  prescribe  regulations  for  its  just  vat- 
nation,  is  a  limitation  of  that  power,    p.  190. 

4.  Taxation.— Property  Tawahle. — Statutes. — Section  10142  Burns 
1908,  Acts  1891  p.  199,  providing  that  all  property  within  the  Jurls- 
dictloQ  of  the  State,,  not  expressly  exempted,  shall  be  subject  to 
taxation,  is  broad  enough  to  include  all  forms  of  property 
whether  real  or  personal,    p.  190. 

8L  Taxation. — PcUcy  of  State. — It  is  the  settled  policy  of  the 
State  to  subject  all  property  to  taxation  exc^t  that  which  is  by 
law  exempt    p.  191. 

6.  Taxation. — Property  Taxable, — Investments  in  Xontaxahle  Se- 
ouriHes. — Surplus  Funds  of  Savings  Bank. — ^Funds  invested  in 
nontaxable  securities  cannot  be  reached  for  taxation,  so  that  the 
surplus  fund  of  a  savings  bank,  having  authority  to  Invest  in 
such  securities,  thus  invested  on  the  first  day  of  March  in  the 
year  in  which  it  was  sought  to  be  taxed,  was  not  subject  to 
taxation,    p.  102. 
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7.  Taxation. — Poicer  of  State. — Capital  Stock  of  National  Bat^8, 
— ^The  capital  stock  of  a  national  bank  Invested  in  government 
bonds  is  not  subject  to  taxation  as  against  the  banlc,  although 
such  fact  may  not  affect  the  right  of  the  State  to  tax  the  certifi- 
cates or  shares  of  stock  in  the  hands  of  the  stockholder,    p.  192. 

8.  Pleading. — Complaint. — Demurrer. — Admissions. — That  certain 
funds  in  the  possession  of  a  bank  constituted  a  part  of  such 
bank's  deposits  is  admitted  by  the  demurrer  to  a  complaint 
which  alleged  such  fact    p.  102. 

9.  Banks  and  Banking. — Deposits. — Relation  of  Bank  and  Depos- 
itor.— Taxation, — Where  a  general  deposit  of  cash  is  made,  the 
bank,  as  a  general  rule,  becomes  the  absolute  owner  of  the  cash 
and  a  debt  from  the  bank  in  favor  of  the  depositor  arises  for  the 
amount  of  such  deposit,  thus  creating  the  relation  of  debtor  and 
creditor,  but  for  the  purposes  of  taxation,  money  deposited  in  a 
savings  bank  or  other  bank  is  regarded  as  the  property  of  the 
depositor  and  taxable  to  him  instead  of  to  the  banic    p.  193. 

From  Vanderburgh  Circuit  Court;  Curran  A.  DeBruler, 
Judge. 

Action  by  The  Peoples  Savings  Bank  against  Charles  P. 
Beard,  auditor  of  Vanderburgh  County,  and  another.  From 
a  judgment  for  plaintiff,  the  defendants  appeal.    Affirmed. 

Hiram  M.  Logsdon,  Albert  J.  Veneman,  Oeorge  A.  Cun- 
mngham  and  Daniel  Ortmeyer,  for  appellants. 

James  T.  Walker,  Henry  B.  Walker,  Stuart,  Hammond 
dk  Simms,  H.  J.  Baker  and  Osborne,  McVey  &  Osborne,  for 
appellee. 

Robinson  &  Stilwell,  Amid  Curiae.  * 

Laiby,  J. — ^Appellee  brought  this  action  in  the  Vander- 
burgh Circuit  Court  to  enjoin  appellants  as  auditor  and 
treasurer  of  the  county  from  assessing  and  collecting  certain 
taxes  on  its  surplus  fund  and  on  the  cash  in  the  bank  on 
March  1,  1911.  A  demurrer  to  the  complaint  was  filed  and 
overruled  and  the  appellants,  declining  to  plead  further, 
judgment  was  rendered  in  favor  of  appellee  perpetually 
enjoining  the  assessment  and  collection  of  such  taxe& 

The  complaint  discloses,  in  substance,  that  the  plaintiff 
is  and  has  been  for  many  years  a  savings  bank  incorporated 


NOVEMBER  TERM,  1912.  187 

Beard  v.  Peoples  Sav.  Bank— ^  Ind.  App.  185. 


under  the  laws  of  this  State,  and  is  situated  at  Evansville, 
Indiana.  On  March  8, 1911,  the  bank  by  its  proper  officers, 
presented  to  the  township  assessor,  a  tax  schedule  in  which 
UBS  stated  the  total  amount  of  its  personal  property  upon 
which  aoeording  to  its  contention,  it  is  required  to  pay  taxes 
for  the  year  1911.  This  personal  property  consisted  of  bank- 
ing furniture,  file  cases,  safes  and  fixtures,  valued  at  $4,000. 
There  was  also  assessed  against  the  bank  at  this  time  real 
estate  of  the  value  of  $26,810.  In  July  of  the  same  year,  the 
county  board  of  review,  upon  a  hearing,  assessed  against 
the  bank  in  addition  to  the  property  described,  the  sum  of 
$21,000  which  stun  represented  the  amount  of  cash  in  the 
bank  on  March  first.  The  bank  appealed  from  this  assess- 
ment to  the  State  Board  of  Tax  Commissioners,  and  a  few 
days  later,  a  citizen  taxpayer  of  the  county  appealed  to  the 
same  board  from  this  assessment  alleging  that  the  bank 
owned  a  large,  surplus  which  was  likewise  taxable.  On  Au- 
gDst  1,  1911,  the  State  Board  of  Tax  Commissioners  sus- 
tained the  assessment  as  made  by  the  county  board  of 
review,  and  in  addition  thereto  assessed  the  surplus  of  the 
bank  in  the  sum  of  $215,000.  The  complaint  further  dis- 
closes that  the  $21,000  cash  in  the  safe  of  the  bank  on  March 
1, 1911,  was  a  part  of  the  deposits  of  the  bank  and  that  the 
sorplus  fund  was  on  said  date  all  invested  in  bonds  and 
securities  which,  by  the  law  of  the  State  of  Indiana  are  ex- 
onpt  from  taxation. 

The  objections  to  the  sufficiency  of  the  complaint  are  based 
solely  upon  the  ground  that  one  or  both  of  these  items  were 
Bobjeet  to  taxation.  We  are  thus  called  upon  to  determine 
whether  the  bank  could  be  taxed  upon  either  of  such 
items.  If  it  could  the  demurrer  should  have  been  sustained ; 
but  if  it  could  not  the  demurrer  was  properly  overruled. 

Appellee  was  organized  and  is  being  operated  as  a  savings 
bank  under  the  act  of  May  12,  1869,  and  the  amendments 
tiieieto.  The  act  as  amended  is  §§3348-3401  Bums  1908, 
§§2703-2757  R.  S.  1881,  Acts  1901  p.  155,  Acts  1903  p.  211, 
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Acts  1903  p.  321.  Savings  banks  organized  under  the  pro- 
visions of  this  statute  have  no  capital  stock  and  no  stock- 
holders. Their  business  is  managed  by  a  board  of  trustees 
who  have  no  interest  in  the  assets  of  the  bank  except  to 
control,  invest  and  manage  such  assets  for  the  benefit  of  the 
depositors.  The  trustees  have  power  to  purchase,  hold  and 
convey  real  estate  under  certain  prescribed  conditions.  The 
savings  bank  is  authorized  to  receive  deposits  and  invest  the 
same  in  such  securities  as  are  specified  by  the  act.  All  de- 
posits shall  be  repaid  to  the  depositor  when  required  by  him, 
but  at  such  times,  and  with  such  dividends  from  profits,  and 
under  such  regulations  as  the  board  of  trustees  may  pre- 
scribe not  inconsistent  with  the  provisions  of  the  act.  Sec- 
tion 28  of  the  act  (§3375  Burns  1908,  §2730  R.  S.  1881), 
makes  it  the  duty  of  the  board  of  trustees  to  provide  a  sink- 
ing fund  by  setting  aside  from  the  gross  profits  annually 
not  less  than  one-half  of  one  per  cent  of  the  deposits.  This 
shall  be  continued  until  the  sinking  fund  amounts  to  ten 
per  cent  of  the  deposits  and  it  is  lawful  to  accumulate  such 
surplus  until  it  shall  amount  to  twenty-five  per  cent  of  the 
amount  of  all  deposits  held  by  such  bank.  This  fund  shall 
be  invested  and  held  to  meet  any  contingency  which  may 
arise  in  the  business  of  the  bank  and  it  cannot  be  used  for 
the  payment  of  dividends  to  depositors.  All  savings  banks 
shall  make  up  their  accounts  semi-annually  on  the  first  day 
of  January  and  July  of  each  year  and  all  dividends  and 
profits  shall  be  divided,  credited  or  paid  to  the  depositors 
on  or  before  the  thirty-first  day  of  January  and  July,  respect- 
ively. In  making  these  dividends  it  is  the  duty  of  the 
trustees  to  divide,  as  nearly  as  may  be  practical,  all  of  the 
profits  remaining  after  deducting  the  necessary  expenses  and 
the  reserve  for  the  surplus  fund  from  the  gross  profits,  but 
it  is  unlawful  to  declare  any  dividend,  except  from  profits 
earned  during  the  time  for  which  such  dividend  is  declared. 
If  a  residue  of  profits  remains  after  making  the  dividends 
provided  for,  the  accumulation  of  such  undivided  profits 
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shall  be  distributed  to  the  depositors  as  often  as  once  in 
three  years. 

We  have  given  the  substance  of  those  provisions  of  the 
act  which  in  our  opinion  bear  upon  the  question  to  be 
determined  in  this  case.  We  shall  first  consider  the  taxa- 
bility of  the  surplus  fund.    When  viewed  in  the  light 

1.  of  the  statute,  we  think  it  is  apparent  that  this  fund 
is  held  by  the  trustees  of  the  bank  in  a  qimsi  trust 
capacity.  It  does  not  belong  to  the  trustees  and  it  does  not 
belong  to  any  particular  depositor  or  class  of  depositors  of 
the  bank.  The  depositors  of  such  a  bank  during  any  divi- 
dend period  are  entitled  to  share  in  the  net  profits  earned 
during  that  period  under  such  regulations  with  respect 
thereto  as  may  have  been  adopted  by  the  board  of  trustees, 
but  they  have  no  interest  in  the  surplus  fund  by  which  they 
can  compel  distribution  either  as  a  dividend  or  otherwise. 
This  fund  must  be  preserved  to  meet  any  emergency  which 
may  arise  in  the  biusiness,  and  in  case  no  emergency  arises 
must  be  maintained  so  long  as  the  bank  continues  to  trans- 
act business.  Upon  the  dissolution  of  the  bank  it  would,  no 
doubt,  belong  to  the  depositors,  but  whether  it  would  be  dis- 
tributed to  those  who  happened  to  be  depositors  at  that  time, 
or  to  all  who  have  been  depositors  and  entitled  to  dividends 
at  any  time  while  the  bank  was  in  existence,  must  be  left  to 
be  determined  when  such  a  question  is  presented.  It  is  ap- 
parent, we  think,  that  the  surplus  fund  in  such  a  bank  as 
this  can  not  be  taxed  to  the  depositors,  and  that,  if  it  is 
taxable  at  all,  it  must  be  taxed  to  the  bank. 

The  Constitution  of  this  State  provides  that,  ''The  general 
assembly  shall  provide,  by  law,  for  a  uniform  and  equal  rate 
of  assessment  and  taxation;  and  shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such  only,  for 
municipal,  educational,  literary,  scientific,  religious,  or  chari- 
table purposes,  as  may  be  especially  exempted  by  law."  §1, 
Art.  10,  Constitution  of  Indiana.      The  General  Assembly 
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has  enacted  various  statutes  on  this  subject  among  which, 
is  the  following  section,  ''All  property  within  the  jurisdic- 
tion of  this  state,  not  expressly  exempted,  shall  be  subject 
to  taxation."    §10142  Bums  1908,  Acts  1891  p.  199. 

2.  Money  is  personal  property  and  as  such  is  subject  to 
taxation  under  the  provisions  of  §10143  Bums  1908, 

Acts  1891  p.  199,  and  under  the  same  section,  all  forms  of 
indebtedness  are  personal  property  and  subject  to  be  taxed. 
If,  therefore,  the  surplus  fund  was  in  the  hands  of  the  trus- 
tees of  the  bank  in  cash,  or  if  it  were  invested  in  notes  or 
other  evidence  of  indebtedness,  not  exempt,  it  would  be  sub- 
ject to  taxation  provided  the  legislature  has  made  provisions 
for  the  valuation  and  assessment  of  such  property.  The 
I>ower  to  tax  is  inherent  in  the  legislature  and  the 

3.  constitutional  provision  quoted  in  this  opinion  is  a 
limitation  of  that  power.    It  is  thereby  made  the  duty 

of  the  legislature  to  select  the  property  subject  to  taxation 
and  to  prescribe  regulations  and  methods  for  the  just  valua- 
tion of  such  property.    Staie  Board,  etc.,  v.  Holliday  (1898) , 
150  Ind.  216,  49  N.  B.  14,  42  L.  R.  A.  826.    The  stat- 

4.  ute  quoted  is  broad  enough  to  include  all  forms  of 
property  whether  real  or  personal,  and  the  remaining 

question  is.  Has  the  legislature  made  provisions  for  the  valu- 
ation and  assessment  of  the  smking  fund  of  savings  banks? 
Sections  10233, 10234  Bums  1908,  Acts  1891  p.  199,  §§73, 
74,  provide  for  the  assessment  of  certain  domestic  corpora- 
tions among  which  are  savings  banks.     The  first 
1.    section  provides  that  the  president  or  other  proper 
accounting  officer  of  such  corporation  shall  make  out 
and  deliver  to  the  assessor  a  sworn  statement.    This  state- 
ment is  required  to  set  forth  certain  facts  among  which  is 
the  value  of  the  tangible  property.    The  following  section 
provides  that  this  schedule  shall  be  laid  before  the  board  of 
review  at  its  annual  meeting  and  shall  be  considered  in 
making  the  assessment  against  such  corporation.    The  sec- 
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tkm  farther  provides  that,  in  cases  where  the  capital  stock 
exceeds  in  valae  the  tangible  property  listed  for  taxation, 
saeh  capital  stock  shall  be  liable  to  taxation  for  such  excess 
cf  Talue,  but,  where  the  capital  stock  or  any  part  thereof  is 
invested  in  tangible  property  returned  for  taxation,  such 
capital  stock  shall  not  be  assessed  to  the  extent  that  it  is  so 
iDTested.  These  provisions  clearly  indicate  that  the  tangible 
property  of  such  corporations  shall  be  assessed,  but  that 
where  capital  stock  exists  and  a  part  or  all  of  such  capital 
k  invested  in  tangible  property,  such  capital  stock  shall  not 
be  assessed  to  the  extent  that  it  is  so  invested.  It  is  appar- 
ent, we  think,  that  the  provisions  of  this  section  in  reference 
ta  the  assessment  of  capital  stock  can  have  no  application 
to  savings  banks  which  have  no  capital,  but  that  the  provi- 
sions as  to  the  assessment  of  tangible  property  does  apply 

to  such  banks.  It  is  the  settled  policy  of  this  State 
5.     to  subject  all  property  to  taxation  except  that  which 

is  by  law  exempt.    State,  ex  rel.,  v.  Real  Estate,  etc., 

Assn.  (1898),  151  Ind.  502,  51  N.  E.  1061.  The  cap- 
1.     ital  stock  in  banks  and  trust  companies  is  not  taxed 

as  such,  but  the  shares  of  stock  which  represent  such 
capital  is  assessed  to  the  shareholder  thereof  in  the  township, 
city  or  town  where  such  bank  or  trust  company  is  located. 
§§10208,  10209  Burns  1908,  Acts  1907  p.  624.  The  next 
following  section  (§10210  Bums  1908,  Acts  1907  p.  624), 
requires  the  county  board  of  review  to  fix  the  true  cash  value 
of  each  of  said  shares  of  stock  and  that  in  doing  so,  it  shall 
take  into  consideration  the  capital,  surplus,  undivided  and 
individual  profits,  if  any,  as  shown  by  the  statement  xuider 
oath  which  this  section  requires  to  be  made  out  and  delivered 
to  the  assessor  for  the  use  of  the  county  board  of  review. 
This  shows  that  it  is  the  policy  of  the  State  to  subject  to 
taxation  the  sinking  fund  and  undivided  profits  of  banks 
having  a  capital  stock,  and,  in  view  of  our  statutes  on  the 
aabject  of  taxation  in  general  and  those  relating  to  taxation 
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of  savings  banks  in  particular,  we  can  see  no  reason  for  hold- 
ing that  the  surplus  fund  in  a  savings  bank  stands  upon  any 
different  footing. 

Under  the  averments  of  the  complaint  the  surplus  of  the 

savings  bank  was  not  subject  to  taxation  on  March  1,  1911, 

for  the  reason  that  it  was,  on  that  date,  invested  in 

6.  its  entirety  in  municipal  bonds  and  other  nontaxable 
securities.  The  bank  having  this  fund  xuider  its  con- 
trol was  given  authority  by  statute  to  invest  it  in  this  kind 
of  security.  §§3375,  3366  Bums  1908,  §2730  B.  S.  1881, 
Acts  1903  p.  211.  When  a  fund  is  invested  in  securities  of 
this  character,  it  is  no  longer  taxable  as  cash;  and,  as  the 
securities  are  exempt,  the  fund  cannot  be  reached  for  taxa- 
tion. 

Appellant  cites  a  number  of  cases  to  sustain  the  proposi- 
tion that  the  right  of  a  state  to  tax  shares  of  stock  in  a 
national  bank  is  not  affected  by  the  fact  that  the  cap- 

7.  ital  of  such  bank  is  all  invested  in  government  bonds. 
Wright  V.  Sfilz  (1866),  27  Ind.  338;  People  v.  Brad- 
ley (1866),  39  m.  130;  City  of  Utica  v.  Churchill  (1865),  33 
N.  T.  161.  There  is  a  difference  between  taxing  the  shares, 
or  certificates  of  stock  in  the  hands  of  a  stockholder,  and 
taxing  the  capital  of  the  bank,  as  such,  to  the  corporation. 
The  certificate  of  stock  belongs  to  the  stockholder,  but  the 
capital  stock  is  the  property  of  the  corporation.  The  capital 
stock  of  a  national  bank  invested  in  government  bonds  is 
not  subject  to  taxation  as  against  the  bank.  People  v.  Com- 
missioners, etc.  (1863),  2  Black  620,  17  L.  Ed.  451;  Bank 
Tax  Case  (1864),  2  WaU.  (U.  S.)  200, 17  L.  Ed.  793;  State, 
ex  rel.  v.  Rogers  (1883),  79  Mo.  283 ;  Ottumwa  Savings  Bank 
V.  City  of  Ottumwa  (1895),  95  Iowa  176,  63  N.  W.  672. 

The  question  as  to  whether  the  bank  should  be  taxed 
for  the  cash  in   its  x><>f3session   on  March   1,    1911,   re- 
mains to  be  considered.    The  demurrer  admits  that 

8.  this  cash  constituted  a  part  of  the  bank's  deposit. 
This  cash  was  subject  to  taxation  and  the  only  ques- 
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tioQ  IS  whether  it  should  be  taxed  to  the  bank  or  to  the  de- 
positor or  to  both.    As  between  a  bank  and  a  depositor,  the 
general  rule  is  that  a  general  deposit  of  cash  creates 
9.    the  relation  of  debtor  and  creditor.    The  bank  be- 
comes the  absolute  owner  of  the  cash  and  a  debt  from 
the  bank  in  favor  of  the  depositor  arises  for  the  amount  of 
mh  deposit.    McLain  v.  Wallace  (1885),  103  Ind.  562,  5 
X,  E.  911 ;  FUtcher  v.  Sharpe  (1886),  108  Ind.  276,  9  N.  E. 
142;  Union,  etc..  Trust  Co,  v.  IndianapoUs  Lounge  Co. 
(1898),  20  Ind.  App.  325,  47  N.  E.  846. 

Appellant  asks  us  to  apply  this  rule  as  between  the  taxing 
officers  on  the  one  hand  and  the  bank  and  its  depositors 
on  the  other,  and  to  hold  that  the  cash  deposited  is  the 
absolute  property  of  the  bank  for  taxation  purposes  and  that 
tt  soeh  it  should  be  taxed  to  the  bank.  It  is  undoubtedly 
the  law  that  money  on  deposit  is  taxable  to  the  depositor. 
That  such  was  the  intention  of  the  legislature  is  made  clear 
hj  §10202  Bums  1908,  Acts  1891  p.  199,  which  provides  a 
fonn  of  schedule  for  personal  property  for  purposes  of  taxa- 
tioiL  The  schedule  of  chattels  has  for  its  first  item,  ''Money 
en  hand  or  on  deposit. ' '  This  indicates  that  money  on  deposit 
is  to  be  treated  for  taxation  purposes  as  the  property  of 
the  depositor  the  same  as  money  on  hand.  The  same  sched- 
iile  also  indicates  that  for  the  purpose  of  taxation  the  de- 
I  poflit  of  money  is  not  regarded  as  creating  a  debt  due  the 
depositor  from  the  bank.  If  it  were  so  regarded,  it  would 
he  required  that  such  deposits  be  set  out  in  the  former  part 
of  the  schedule  headed,  ** Personal  Property — Credits.'*  In 
this  part  of  the  schedule  the  taxpayer  is  required  to  set 
out  all  forms  of  indebtedness  due  him  from  others  and  from 
^^  aggregate  amount  of  such  credits  he  is  permitted  to 
deduct  his  iona  fide  indebtedness.  From  this  schedule,  it 
is  apparent,  we  think,  that  the  legislature  treated  deposits 
in  banks,  for  taxation  purposes,  as  chattels  of  the  depositors 
uid  not  as  credits  due  them.  In  Nebraska  it  has  been  ex- 
YoL.  53—13 
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presslj  decided  that  a  depositor  in  a  bank  cannot,  in  listing^ 
bis  property  for  taxation,  treat  bis  deposit  as  a  credit  due 
bim  from  tbe  bank,  and  tbat  be  cannot  deduct  from  sucb  de- 
posit tbe  amount  of  bis  boria  fide  indebtedness.  CritchfielA 
V.  Nance  County  (1906),  77  Neb.  807,  110  N.  W.  538.  In 
most  jurisdictions  where  the  question  has  arisen  it  has  been 
held  tbat  money  on  deposit  in  banks  is  taxable  to  tbe  deposi- 
tor and  not  to  tbe  bank.  Branch  v.  Town  of  Marengo 
(1876),  43  Iowa  600;  Commonwealth  v.  Wathen  (1907), 
126  Ky.  573,  104  S.  W.  364;  Critchfield  v.  Nance  County, 
supra;  Campbell  v.  Wiggins  (1892),  2  Tex.  Civ.  App.  1, 
20  S.  W.  730. 

In  view  of  tbe  conclusion  we  have  reached,  the  other  ques- 
tions discussed  by  counsel  need  not  be  considered.  Tbe 
trial  court  did  not  err  in  overruling  tbe  demurrer  to  tbe 
complaint. 

Judgment  is  affirmed. 

Note.— Reported  In  101  N.  E.  325.  See,  also,  mider  (1)  37  Cya 
828;  (2)  37  Qyc.  783;  (3)  37  Cyc.  715;  (4)  87  Cyc.  773;  (5)  37 
Cyc.  767,  773;  (6,  7)  37  Cyc.  880;  (8)  31  Cyc.  333;  (9)  37  Cyc. 
828.  As  to  classification  of  property  for  the  purpose  of  taxation, 
see  62  Am.  St  175.  As  to  sucti  transactions  with  a  bank  as  are 
deemed  to  be  deposits,  see  note  to  Long  v.  Straus  (Ind.),  57  Am. 
Rep.  97.  The  question  of  state  taxation  of  capital  of  national  banks 
is  treated  in  3  L.  R.  A.  (N.  S.)  584. 


HOLTZ  ET  AL.  t;.  MERCANTILE  TrUST  AND  SAVINGS 

Company,  Administrator,  et  al. 

[No.  7,780.    nied  January  9,  1913.     Rehearing  denied 

March  28.   1913.] 

1  Appeal. — Record. — Precipe. — Only  such  papers  and  entries  as 
are  designated  In  th«  precipe  are  a  part  of  the  record  on  appeaL 
p.  19a 

2.  Appeai^ — Record, — Bill  of  Exceptions. — Precipe  for  ^'Original 
Copy.** — Where  the  precipe  directed  the  clerk  to  Insert  in  the 
transcript  the  "original  copy  of  the  bill  of  exceptions,"  and  the 
clerk's  certificate  shows  that  'the  original  bill  of  exceptions*'  Is 
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iDoarporated.  into  the  transcript,  the  bill  of  exceptions  is  properly 
in  the  record  under  $657  Bums  1906»  Acts  1697  p.  244,  since  it  is 
^iparent  that  the  precipe  called  for  the  original  bill  of  exceptions 
•sd  not  for  a  copy  of  such  original  bilL    p.  109. 
1   EXECUTOBS    AND   ADMiNiSTKikTOBS.  —  Appointment.  —  Review,-^ 
While  S2737  Bums  1906,  Acts  1901  p.  281,  is  mandatory  in  its 
proTisioii  that  the  widow  or  next  of  kin  of  a  decedent,  if  qualified, 
Shan  be  appointed  as  administrator  if  application  for  such  ap- 
pointment is  made  within  twenty  days  from  the  death  of  the 
decedent^  after  the  lapse  of  such  twenty  days,  if  no  appointm^t 
lias  been  made  and  a  necessity  therefor  exists,  the  court  is  given 
ft  discretionary  power  by  subd.  4  of  said  section  to  appoint  any 
compettfit  person  of  the  county,  and  the  exercise  of  such  power 
will  not  be  disturbed  on  appeal  imless  there  lias  been  a  dear 
abuse  thereof,    p.  199. 
i   ExBccrroBS    ajxd   AniinnsTaATOBS.  —  Appointment,  —  Rights   of 
Creditors. — ^A  creditor  of  a  decedent's  estate  has   a   right  to 
demand  that  an  administrator  shall  be  appointed  and  that  the 
estate  shall  be  settled  in  the  mode  prescribed  by  statute,  even 
though  there  may  be  no  great  necessity  for  such  appointment. 
p.  200. 
6.   ExBcuTOBs  AND  Administbatobs. — Appointment — Annulment  of 
Letters. — ^The  fact  that  the  heirs  of  a  decedent,  after  the  appoint- 
ment of  an  administrator  for  his  estate,  paid  the  amount  of  a 
judgm^it,  the  only  debt  of  decedent,  into  the  court  in  which  it 
bad  been  rendered,  could  not  operate  to  talce  from  the  court 
appointing  the  administrator  the  power  to  make  such  appoint- 
ment, or  compel  the  annulment  of  the  letters  issued,  but  was  a 
fact  for  the  consideration  of  such  court  in  the  exercise  of  its 
discretionary  power,    p.  200. 

Prom  Vanderburgh  Circmt  Court ;  A.  C.  Hawkins,  Judge 
Pro  Tern. 

Action  by  Louisa  Holtz  and  others  against  the  Mercantile 
Trust  and  Savings  Company,  administrator  with  the  vdll  an- 
nexed of  the  estate  of  Ferdinand  Holtz,  deceased,  and 
another.  From  a  judgment  for  defendants,  the  plaintiffs 
appeal    Affirmed. 

DeWiit  Q.  Chappell,  for  appellants. 
Joel  E.  Willi€mison,  for  appellees. 

Pklt,  J. — This  is  a  proceeding  brought  by  the  appellants 
to  set  aside  the  appointment  of  the  appellee,  Mercantile 
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Trust  and  Sayings  Company  as  administrator  with  the  wiU 
annexed  of  the  estate  of  Ferdinand  Holtz,  deceased,  and  to 
revoke  the  letters  of  administration  issued  to  it.  The  appeal 
has  heretofore  been  dismissed  as  to  Joel  E.  Williamson,  who 
was  joined  as  an  appellee. 

The  facts  material  to  the  questions  in  issue,  are  in  sub- 
stance as  follows :  Ferdinand  Holtz  died  testate  at  Vander- 
burgh County,  State  of  Indiana  in  October,  1907,  and  his 
will  was  duly  admitted  to  probate.  Prior  to  his  death  a 
judgment  was  rendered  against  him  in  the  Warrick  Circuit 
Court  for  the  sum  of  $1,297.45  in  favor  of  one  J.  Wilfred 
Gaidry,  from  which  judgment  an  appeal  was  taken  to  the 
Supreme  Court.  The  caiuse  was  thereafter  transferred  to 
this  court  and  in  the  year  1910,  the  judgment  was  affirmed. 
Said  Ferdinand  Holtz  owned  and  conducted  a  foundry  in 
the  city  of  Evansville  and  while  said  appeal  was  pending 
said  business  was  incorporated  under  the  name  of  ' '  The  F. 
Holtz  Company"  and  was  owned  and  operated  by  said 
Holtz  and  his  children;  that  said  corporation  assumed  the 
payment  of  said  judgment;  that  on  March  8,  1910,  after 
said  judgment  had  been  affirmed,  one  Breidenbach  began 
suit  against  said  Gaidry  in  the  Warrick  Circuit  Court  and 
caused  a  writ  of  attachment  and  garnishment  to  be  issued 
and  served  upon  the  ''F.  Holtz  Company"  and  the  widow 
and  children,  heirs  at  law  of  said  Ferdinand  Holtz,  deceased, 
and  the  bondsmen  of  said  Holtz  in  said  appeal,  for  the  pur- 
pose of  securing  the  application,  upon  a  debt  alleged  to  be 
due  from  said  Gaidry,  of  the  amount  due  from  said  Holtz 
upon  the  aforesaid  judgment;  that  on  March  12,  1910,  one 
Joel  E.  Williamson  who  was  the  attorney  for  said  Gaidry, 
filed  in  the  Vanderburgh  Circuit  Court  an  application  for 
the  appointment  of  an  administrator  of  the  estate  of  said 
Ferdinand  Holtz,  deceased,  and  in  his  petition  alleged  that 
said  decedent  died  at  said  county  in  1907,  leaving  a  personal 
estate  of  the  value  of  $2,500 ;  that  said  judgment  of  $1,297.45 
was  unpaid ;  that  said  Williamson  filed  and  held  a  lien  upon 
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said  judgment  for  the  som  of  $500  for  attorney's  fees;  that 
there  has  been  no  administration  or  settlement  of  said  estate ; 
that  said  judgment  had  been  assigned  to  one  Cadiere. 
Prayer  that  the  court  appoint  an  administrator ;  that  there- 
upon the  court  on  said  day  appointed  the  api>elleey  Mercan- 
tile Trust  and  Savings  Company  as  administrator  with  the 
will  annexed  of  the  estate  of  said  Holtz,  deceased ;  that  on 
March  22, 1910,  appellants  filed  in  the  Vanderburgh  Circuit 
Court  their  petition  to  revoke  the  letters  and  set  aside  the 
appointment  of  said  administrator  and  in  said  petition 
averred  that  the  will  of  said  decedent  had  been  duly  pro- 
bated and  thereafter  the  widow  and  children  of  said  de- 
cedent ^ all  of  full  age)  made  a  family  settlement  of  all  the 
business,  property  and  estate  of  said  decedent  and  paid  in 
full  all  the  debts  of  said  estate  except  said  judgment ;  that 
said  decedent  in  his  lifetime  appealed  from  said  judgment 
and  gave  a  bond  for  the  payment  thereof  to  the  approval  of 
the  court;  that  said  bond  was  good  and  solvent  and  the 
sureties  thereon  are  still  solvent;  that  after  the  affirmance 
of  said  judgment  such  proceedings  were  had  in  the  Warrick 
Circuit  Court  in  the  pending  suit  aforesaid,  that  the  amount 
due  upon  said  judgment  from  said  Ferdinand  Holtz,  de- 
ceased, was  fixed  at  $1,562.54,  and  on  March  21,  1910,  that 
amount  was  paid  to  the  clerk  of  the  Warrick  Circuit  Court 
by  said  garnishee  defendants  to  be  held  by  the  clerk  until 
the  further  order  of  the  court,  pending  the  determination  of 
the  proceedings  of  said  Breidenbach  against  said  Gaidry; 
that  appellants  offered  to  pay  and  stood  ready  to  pay  any 
costs  which  the  court  should  adjudge  due  from  them ;  that 
said  widow  and  her  son,  Henry  Holtz,  reside  in  Vanderburgh 
County,  in  the  State  of  Indiana,  are  over  twenty-one  years  of 
age  and  competent  to  act  as  administrator  with  the  will  an- 
nexed of  said  estate;  that  there  is  no  necessity  or  occasion 
for  the  appointment  of  any  administrator,  but  if  the  court 
should  decide  that  one  should  be  appointed,  they  ask  that 
the  letters  issued  to  appellee  be  annulled  and  that  letters  be 
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isBued  to  said  Heniy  and  Louisa  Holtz.  The  court,  after 
hearing  the  testimony,  fonnd  for  the  appellee  and  against 
the  appellants  and  refused  to  annul  the  letters  of  adminis- 
tration with  the  will  annexed  issued  to  appellee,  to  which 
the  appellants  duly  excepted  and  it  was  thereupon  adjudged 
that  the  further  proceedings  in  said  estate  be  stayed  pend- 
ing this  appeaL 

The  appellants  filed  a  motion  for  new  trial  in  which  they 
alleged  among  other  things  that  the  finding  and  decision 
of  the  court  was  not  sustained  by  sufficient  evidence;  that 
the  decision  of  the  court  was  contrary  to  law;  that  the  court 
erred  in  granting  letters  of  administration  with  the  will 
annexed  to  appellee  and  also  erred  in  refusing  to  grant 
letters  of  administration  with  the  will  annexed  to  said  Loxusa 
and  Henry  Holtz;  that  there  was  not  at  the  time  of  the 
issuing  of  said  letters  nor  is  there  now  any  necessity  or  rea- 
son for  the  issuance  of  letters  upon  the  estate  of  said  Holtz, 
deceased.  This  motion  was  overruled,  an  appeal  prayed  and 
granted  and  error  assigned  under  twenty-four  specifications. 
The  assignment  of  errors  is  sufficient  to  present  the  question 
of  the  alleged  error  of  the  court  in  appointing  appellee  and 
in  refusing  to  set  aside  said  appointment  and  to  appoint  the 
said  son  and  widow  as  administrators  with  the  will  annexed 
of  the  estate  of  said  decedent. 

Before  passing  upon  the  questions  raised  by  the  assign- 
ment of  errors,  we  note  the  contention  of  the  appellee  that 
the  bill  of  exceptions  containing  the  evidence  is  not  in  the 
record.  The  precipe  directed  the  clerk  **to  insert  in  the 
transcript  the  original  copy  of  the  bill  of  exceptions''  and 
the  clerk's  certificate  shows  that  **the  original  bill  of  excep- 
tions" is  incorporated  into  the  transcript.  It  is  insisted 
by  appellee  that  the  precipe  calls  for  a  copy  and  the  certi- 
ficate shows  that  the  original  bill  of  exceptions  is  certified 
to  this  court.    Only  such  papers  and  entries  as  are 

1.  designated  in  the  precipe  are  a  part  of  the  record  on 
appeaL    Johnson  v.  Johnson  (1901),  156  Ind.  592,  60 
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N.  E.  451;  Mankin  v.  Pennsylvama  Co.  (1903),  160  Ind. 

447,  451,  67  N.  E.  229 ;  Berry  v.  Chicago,  etc.,  B.  Co.  (1902), 

158  Ind.  668,  64  N.  E.  82.    By  §657  Burns  1908,  Acts 

2.  1897  p.  244,  the  original  bill  of  exceptions  containing 
the  evidence  is  sufficient  on  appeal  when  duly  certi- 
fied and  the  only  question  here  is  whether  the  precipe  calling 
for  **the  original  copy"  means  a  copy  or  the  originaL  The 
use  of  the  word  "copy'*  in  this  connection  is  not  commend- 
able as  tending  to  clearness  of  expression,  but  considered 
in  connection  with  the  word  ''original"  we  think  it  is  appar- 
ent that  the  precipe  calls  for  the  original  bill  of  exceptions 
containing  the  evidence  and  not  for  a  copy  or  secondary 
mstrument  made  from  the  original.  Furthermore  Acts  1903 
p.  338,  §7,  §667  Bums  1908,  authorizes  the  use  of  either  the 
original  or  a  copy. 

The  petition  to  set  aside  the  appointment  of  appellee  and 
annul  the  letters  issued  to  it,  and  requesting  the  appointment 
of  the  widow  and  son  of  the  decedent,  shows  that  a  family 
settlement  had  been  made ;  that  all  the  debts  of  the  deceased 
had  been  fully  paid  except  the  judgment  in  favor  of  Gaidry, 
the  payment  of  which  had  been  provided  for ;  that  since  the 
apx)ointment  of  appellee  the  amount  of  said  judgment  had 
been  paid  to  the  clerk  of  the  Warrick  Circuit  Court.  It 
also  appears  that  at  the  time  of  appellee's  appointment  more 
than  two  years  had  expired  since  the  death  of  Ferdinand 
Holtz,  deceased.  The  petition  does  not  allege  that  Louisa 
and  Henry  Holtz  are  named  in  the  will  as  executors,  legatees 
or  in  any  capacity  whatever.  It  is  averred  that  said  Louisa 
is  the  widow,  and  said  Henry  and  their  coappellants  are  the 
children  and  only  heirs  at  law  of  said  decedent. 

It  is  apparent  that  on  the  facts  alleged  their  right  to 

appointment,  if  any  they  have,  depends  on  §2742  Burns 

1908,  Acts  1901  p.  281,  and  not  on  the  section  relating 

3.  to  executors  named  in  the  will  (§2737  Bums  1908, 
§2222  R.  S.  1881) ,  or  to  residuary  and  specific  legatees 

(§2741  Bums  1908,  §2226  R.  S-  1881).    Where  the  widow 
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or  next  of  kin  applies  for  letters  of  adininistration  within 
twenty  days  from  the  death  of  the  decedent,  and  shows  prop- 
er qualifications,  the  statate  is  mandatoiy  and  the  court  has 
no  discretionary  i>ower,  but  after  the  lapse  of  twenty  days 
any  competent  person  of  the  county  may  be  appointed  when 
there  is  any  necessity  for  administration.  Bowen  v.  Stewart 
(1891),  128  Ind.  507,  514,  26  N.  E.  168,  28  N.  E.  73;  Hayes 
V.  Hayes  (1881),  75  Ind.  395,  397.  But  subd.  4,  §2742, 
supra^  gives  the  court  discretionary  power  after  twenty  days 
have  elapsed  from  the  death  of  the  decedent,  and  an  appoint- 
ment thereafter  made,  where  any  necessity  therefor  is  shown, 
will  not  be  disturbed  on  appeal  unless  there  has  been  a  clear 
abuse  of  the  ix>wer  of  the  court  in  making  such  appointment, 
or  in  refusing  to  set  the  same  aside.  Shrum  v.  NaugU 
(1899),  22  Ind.  App.  98,  53  N.  B.  243;  WaUis  v.  Cooper 
(1890),  123  Ind.  40,  23  N.  E.  977;  Andis  v.  Lowe  (1894),  8 
Ind.  App.  687,  34  N.  E.  850;  Toledo,  etc.,  R.  Co.  v.  Beeves 
(1894),  8  Ind.  App.  667,  35  N.  E.  199.    From  our 

4.  viewpoint  there  does  not  seen  to  have  been  any  great 
necessity  for  appellee's  appointment.    However,  the 

undisputed  fact  remains  that  a  debt  of  the  decedent  was 
outstanding  and  unpaid  when  the  appointment  was  made. 
In  Bowen  v.  Stewart,  supra,  on  page  516,  the  court  said: 
**So  long  as  there  are  debts  against  the  estate  the  heirs  can- 
not maintain  an  action  to  recover  the  assets.  So,  too,  so 
long  as  there  is  a  single  creditor  he  has  a  right  to  demand 
that  the  estate  shall  be  settled  in  the  mode  prescribed  by 
the  statute,  and  that  the  i>eraon  handling  the  assets  shall 
give  bond  securing  the  proper  application  of  the  funds  that 
may  come  into  his  hands.**    The  trial  court  after  a 

5.  foil  hearing,  refused  to  set  aside  the  appointment  of 
api>ellee  and  to  make  any  other  appointment.    The 

family  settlement,  the  provision  for  the  iMyment  of  the 
judgment  in  question,  or  its  payment  after  appellee  was 
appointed,  could  not  operate  to  take  from  the  eoort  the 
power  to  make  the  appointmait  or  eompd  tiie  annulment 
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of  the  letters  issned.  In  exercising  its  discretionary  power 
the  court  could  consider  such  facts,  but  having  done  so  and 
sustained  the  original  appointment  and  refused  to  appoint 
the  widow  and  son  of  decedent  on  their  later  application,  we 
cannot  say  the  court  abused  its  "power  or  that  its  decision  was 
without  warrant  of  law. 
Judgment  affirmed. 

Note. — ^Beported  In  100  N.  E.  398.  See,  also,  under  (1)  2  Cyc. 
1053;  (2)  3  Cyc.  98;  (3)  18  Cyc.  84,  125;  (4)  18  Cyc.  119;  (6) 
18  Gya  152.  As  to  removal  of  executors  and  administrators  and 
the  grounds  therefor,  see  138  Am.  St  525. 


Huffman  v.  Huffman. 

[Na  7,956.    Filed  April  1,  1913.] 

1.  DivoBCE. —  Alimony, —  Amount, —  Matters  to  be  Considered, — 
Where  a  husband  and  wife  were  tenants  by  entireties  of  real 
estate  purchased  and  paid  for  by  the  husband,  it  was  proper  for 
the  court,  in  granting  a  divorce  and  fixing  the  alimony,  to  con- 
sider such  fact  and  that  the  wife  upon  the  granting  of  the  divorce 
became  the  owner  of  an  undivided  one-half  of  such  real  estate, 
p.  202. 

2b  DivoBcis. —  AUm^my, —  Amount, — Matters  to  he  Considered. — 
For  the  purpose  of  determining  the  amount  of  alimony  to  be 
given  in  any  case,  the  court  may  inquire  into  the  circumstances 
of  the  parties,  ascertain  the  amount  of  property  owned  by  the 
husband,  the  source  from  which  it  came,  the  ability  of  the  hus- 
band to  pay,  by  reason  of  his  financial  condition,  as  well  as  his 
income  and  ability  to  earn  money,    p.  202. 

a  DivoBCB. — AUmowy, — ^Beriew?.— The  amount  of  alimony  allowed 
in  each  case  rests  largely  in  the  discretion  of  the  trial  court, 
and,  unless  it  appears  that  the  court  abused  its  discretion  in 
awarding  alimony,  the  Judgment  will  not  be  reversed  on  appeaL 
p.  202. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  hy  Arbie  M.  Huffman  against  Milton  W.  Huffman. 
From  a  judgment  for  plaintiff,  the  plaintiff  appeals.  Af- 
firmed. 

Waihins  &  Butler,  for  appellant. 

Fred  H.  Bowers  and  Milo  N,  Feightner,  for  appellee. 
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Adams^  J. — ^Appellant,  on  her  own  petition,  was  granted  a 
divorce  from  appellee.  She  was  given  jadgment  for  ali- 
mony in  the  sum  of  $50,  an  allowance  of  $40  counsel  fees, 
and  $4  per  month  for  the  support  of  her  infant  son.  The 
overruling  of  appellant's  motion  to  modify  the  judgment 
for  alimony,  by  increasing  the  amount  thereof,  is  the  only 
question  presented  for  review.  The  evidence  as  to  the 
amount  and  value  of  appellee's  property  is  indefinite  and  un- 
satisfactory. This  is  also  true  of  appellee's  income  and 
ability  to  earn  money.  His  personal  property  is  shown  to 
be  worth  but  little  more  than  his  debts  and  the  allowance 
and  judgment  made  and  rendered  in  the  cause.    Ap- 

1.  pellant  and  appellee,  as  tenants  by  entireties,  are 
shown  to  own  real  estate  of  the  probable  value  of 

$1,500,  which  was  purchased  by  appellee  and  paid  for  out 
of  his  earnings.  By  the  granting  of  the  divorce,  appellant 
became  the  owner  of  the  undivided  one-half  of  this  real 
estate.  It  is  apparent  that  the  court  considered  this  fact  in 
fixing  the  amount  of  alimony,  and  it  was  a  proper  fact  to  be 
taken  into  consideration. 

By  §1083  Bums  1908,  §1044  B.  S.  1881,  it  is  made  the 

duty  of  the  court,  on  granting  a  divorce,  to  make  such 

decree  for  alimony  as  the  circumstances  of  the  case 

2.  shall  render  just  and  proper.  The  determination 
of  each  case  must  ^'depend  upon  its  own  circum- 
stances and  an  enlightened  sense  of  justice  and  public 
policy."  Hedrick  v.  Hedrick  (1867),  28  Ind.  291,  294. 
And  for  the  purpose  of  determining  the  amount  of  alimony 
to  be  given  in  any  case,  the  court  may  inquire  into  the  cir- 
cumstances of  the  parties,  ascertain  the  amount  of  property 
owned  by  the  husband,  the  source  from  which  it  came,  the 
ability  of  the  husband  to  pay,  by  reason  of  his  financial 
condition,  as  well  as  his  income  and  ability  to  earn  money. 

Rariden  v.  Rariden  (1904),  33  Ind.  App.  284,  286,  70 

3.  N.  E.  398,  104  Am.  St.  252.    The  amount  of  alimony 
allowed  in  each  case  rests  largely  in  the  discretion 
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of  the  trial  court,  and,  unless  it  appears  that  the  court 
abused  its  discretion  in  awarding  alimony,  the  judgment 
will  not  be  reversed  on  appeal.  Woodbum  v.  Woodburn 
(1911),  47  Ind.  App.  696,  95  N.  E.  268. 

The  record  before  us  does  not  show  that  the  trial  court 
abused  its  discretion.    Judgment  afSrmed. 

NoTB.— Reported  in  101  N.  B.  400.  See,  also,  under  (1)  14  Cyc. 
771,  Ti3;  (3)  14  Cyc,  773,  803.  As  to  alimony  and  the  decree 
allowing  It,  see  102  Am.  St  700.  On  the  question  of  husband's 
pfospects  as  basis  for  alimony,  see  4  L.  R.  A.  (N.  S.)  909.  For  a 
(UBcaaBlon  of  the  proper  proportion  of  a  husband's  estate  to  be 
tirarded  to  the  wife  as  permanent  alimony,  see  Ann.  Gas.  1913 
A8Q3. 


North  v.  Jones. 

[No.  7,S06.    FUed  December  12,  1912.    Rehearing^  denied 

April   1,   1913.] 

t  Apfeai.. —  Briefs, —  Bufflciency. —  Waiver  of  Errors, —  Although 
appeUant's  faUure  to  properly  present  in  his  brief  certain  errors 
assigned  amounts  to  a  waiver  of  such  errors,  such  failure  will 
not  render  the  brief  losufflcient  so  as  to  prevent  a  consideration 
of  questions  arising  on  other  errors  and  which  are  therein  prop- 
oiy  presented,    p.  200. 

2.  BotJNDABiEs. —  Moivuments. —  Cfovemment  Surveys, —  The  orig- 
inal stakes  or  monuments  set  by  the  government  surveyors  to 
establish  section  points  control  if  existing,  but  if  lost  the  points 
must  be  determined  from  other  evidence  and  the  location  as  thus 
determined  wUl  be  controUing.    p.  207. 

3.  TslUj, — Instructions. — Province  of  Jury. — Weight  of  Evidence, 
— ^In  an  action  of  ejectment  in  which  a  material  question  for 
determination  was  the  location  of  the  stone  marking  the  north- 
east comer  of  the  section,  an  instruction  that  evidence  was  intro- 
duced tending  to  establish  a  prolongation  of  the  line  from  the 
norihwest  comer  to  the  middle  section  corner  and  thence  to  the 
east  line,  which  tended  to  show  that  such  line  would  be  6|  feet 
north  of  the  fence  buUt  by  defendant  at  the  northwest  corner  of 
plaintilTs  land  and  12.62  feet  north  of  the  poet  at  the  east  end  of 
such  fence,  and  stating  that  if  the  Jury  believed  said  line  to  be 
the  north  line  of  the  section  its  verdict  should  be  for  plaintifiT, 
gave  undue  prominence  to  such  evid^ice,  in  view  of  the  fact  that 
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there  was  other  evidence  difPering  as  to  the  location  of  such  line, 
and  Invaded  the  province  of  the  Jury.    p.  210. 

4.  BauNBABssB,— Presumptions, — Straight  Lines. — North  Section 
Lines, — In  view  of  the  method  employed  by  the  government  sur- 
veyors In  establishing  the  north  line  of  a  section  in  the  tier  of 
sectlcMis  Immediately  west  of  the  range  line,  it  may  be  presumed 
that  such  a  line  is  a  straight  line,  but  such  presumption  may  be 
rebutted  by  the  evidence,    p.  210. 

5.  Evidence. — Judicial  Noticc^-The  court  takes  Judicial  notice  of 
the  rules  governing  the  survey  of  public  lands,    p.  211. 

6  Evidence. — Burden  of  Proof, — Presumptions. — Where  a  party 
has  the  burden  of  proof  upon  a  given  issue  and  a  rebuttable  pre* 
sumpticm  arises  in  his  favor,  either  as  a  result  of  evidence  Intro- 
duced or  from  facts  Judicially  known  by  the  court,  such  presump- 
tion will  prevail  in  his  favor  until  it  is  met  and  rebutted  by  evi- 
dence, but,  while  in  such  case  the  burden  of  going  forward  with 
the  evid^ice  devolves  upon  his  adversary,  the  burden  of  the  issue 
does  not  shift    p.  212. 

7.  Evidence. — Preponderance.^-Burden  of  Proof. — Presumptions, 
^^The  duty  of  producing  a  preponderance  of  the  evidence  upon  a 
given  issue  always  rests  upon  the  party  having  the  affirmative 
of  such  issue,  and  the  burden  of  proof  cannot  be  changed  or 
shifted  by  any  presumption  that  may  arise  during  the  introduc- 
tion of  the  evidence,    p.  212. 

8.  TBiAU—Instructions.— Burden  of  Proof. —Misleading  Jury, — ^An 
instruction  stating  that  the  burden  of  showing  that  a  section  line 
is  not  a  straight  line  is  upon  the  party  who  claims  that  the  line 
was  not  straight  in  fact,  and  if  the  evidence  as  to  the  line 
being  straight  or  otherwise,  is  of  equal  weight,  the  presump- 
tion that  the  line  was  straight  would  not  be  overthrown,  was 
obscure  and  misleading,    p.  213. 

9.  Boundaries.  —  Section  Lines.  —  Evidence.  —  Other  Surveys. — 
Where,  in  an  ejectment  proceeding,  the  location  of  the  eastern 
terminus  of  the  north  line  of  a  certain  section  of  land,  which 
was  bounded  on  the  east  by  the  range  line,  was  an  essential 
point  in  dispute,  evidence  relating  to  the  survey  of  the  range 
line  was  admissible,    p.  214. 

10.  Trial. — Instructions. — Weight  of  Evidence, — Province  of  Jury. 
— It  is  not  the  pi'ovince  of  the  court  to  advise  the  Jury  as  to  the 
weight  or  value  of  evidence,  and  an  instruction  which  Indicates 
that  a  particular  class  of  evidence  is  to  be  given  greater  weight 
than  other  evidence,  is  erroneous  as  invading  the  province  of  the 
Jury.    p.  214. 

11.  BouNDABiEs. —  Evidence, —  Instructions. —  Province  of  Jury, — 
In  an  action  involving  the  location  of  a  boundary  line,  an  in- 
struction that  fences  of  long  standing  erected  upon  what  parties 
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have  called  the  true  line,  and  up  to  which  they  have  improved  and 
cultivated,  are  better  evidence  of  the  true  line  than  surveys  made 
after  the  monuments  have  disappeared,  is  erroneous  as  mislead- 
ing the  Jury.    p.  215. 

12.  Asvzku — Review. —  Harmless  Error. —  Instructions. —  An  In- 
struction which  told  the  Jury  that  the  defendant  had  admitted 
of  record  that  a  certain  stone  marking  a  section  (^omer  was  cor- 
rectly located,  by  the  statement  that  no  evidence  would  be  intro- 
duced to  dispute  its  location,  was  erroneous,  but  was  harmless  in 
view  of  the  fact  that  at  the  time  the  statement  was  made  some 
evidence  had  already  been  introduced  tending  to  show  that  such 
stone  was  correctly  located,    p.  215. 

18.  Evidence. — Ad^missions, — ^The  statement  made  by  defendant's 
attorney  that  no  evidence  would  be  introduced  to  dispute  the 
location  of  certain  comer  stones  did  not  amount  to  an  admission 
that  such  stones  were  correctly  located,    p.  215. 

14.  BouKDABiEs. — Location  of  Section  Comers. — Instructions. — ^An 
instruction  which  told  the  Jury  that  if  it  found  that  ttie  point  at 
which  the  north  line  of  section  18  intersected  the  range  line  was 
marked  and  recorded  and  undisputed  as  the- original  government 
comer,  it  might  consider  its  location  in  determining  where  the 
east  comer  of  section  13  was  located,  was  incorrect,  since  the 
Jury  had  a  right  to  consider  such  stone  if  it  found  that  it  did  in 
fact  mark  the  northwest  corner  of  section  18  as  located  by  the 
government  survey,  and  the  instruction  inferentially  denied  such 
right  unless  the  Jury  found  that  such  stone  was  marked  and  un- 
disputed as  the  original  government  comer,    p.  216. 

Prom  Randolph  Circuit  Court;  John  W.  Macy,  Special 
Judge. 

Action  by  Ebenezer  S.  Jones  against  William  North. 
Prom  a  judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed. 

m 

Smith  <fe  Moran,  Henry  Eichhorn  and  Caldwell  &  Parry, 
for  appellant. 
Snyder  dk  Smith,  for  appellee. 

Lairt^  J. — This  action  was  brought  by  appellee  as  plain- 
tiff to  eject  appellant  from  a  small  parcel  of  land  described 
in  the  eomplaint  consisting  of  about  .43  of  an  acre.  At 
the  time  of  the  commencement  of  the  action  the  plaintiff 
owned  the  east  half  or  the  northeast  qnarter  of  section  13, 
township  23  north,  range  13  east.    The  defendant  owned 
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the  sontheast  quarter  of  section  12  in  the  same  township 
and  range  and,  also,  the  east  half  of  the  sonthwest  quarter 
of  said  section.  Both  sections  12  and  13  are  bounded  on 
the  east  by  the  range  line.  It  thus  appears  that  for  a  dis- 
tance of  eighty  rods  west  from  the  range  line,  the  north  line 
of  plaintiff's  land  forms  the  south  line  of  the  lands  of  the 
defendant  The  land  in  controversy  as  described  in  the 
complaint  consists  of  a  strip  80  rods  in  length,  extending 
west  from  the  range  line  and  being  19.1  feet  in  width  at  the 
east  end  and  9.5  feet  in  width  at  the  west  end.  According 
to  the  averments  of  the  first  paragraph  of  complaint  this 
strip  is  located  immediately  south  of  and  bordering  on  the 
line  between  section  12  and  section  13,  and  according  to  the 
averments  of  the  second  paragraph  it  is  located  independ- 
ently of  the  section  line  and  may  be  in  either  section,  cir 
partly  in  both.  There  was  a  verdict  and  judgment  for 
plaintiff  and  defendant  prosecutes  this  appeal. 

Appellee  contends  that  the  brief  of  appellant  is  not  suffi- 
cient under  the  rules  of  this  court  to  present  any  question 

for  decision.    It  is  true  that  appellant  has  waived 
1.    some  of  the  errors  assigned  by  failing  to  present 

them  properly  in  his  brief;  but  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial  is 
assigned  as  error,  and  some  of  the  questions  arising  there- 
under are  properly  presented  and  argued  in  the  brief  and 
these  will  be  considered.  The  questions  thus  presented  re- 
late principally  to  the  instructions.  An  intelligent  discus- 
sion of  the  correctness  and  applicability  of  these  instruc- 
tions requires  a  brief  statement  of  some  of  the  facts  as 
disclosed  by  the  evidence.  At  the  time  this  controversy 
arose,  the  stake  set  by  the  government  surveyors  to  mark  the 
northeast  comer  of  section  13  had  been  obliterated  and 
the  location  was  lost,  and  the  line  extending  west  therefrom 
to  the  north  quarter  comer  of  section  13  was  in  dispute.  Ap- 
pellant, before  the  suit  was  commenced  built  a  wire  fence 
commencing  at  the  range  line  near  a  stone  known  as  the 
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'^Current  Stone"  which,  as  he  claimed,  marked  the  north- 
east comer  of  section  13,  and  extending  west  a  distance  of  40 
rods  upon  what  he  claimed  to  be  the  section  line  and  the 
southern  boundary  of  his  land.  It  seems  to  be  conceded 
that  this  fence  and  a  line  extended  west  therefrom  and  on 
a  line  therewith,  mark  the  southern  boundary  of  the  land 
in  dispute. 

One  of  the  questidns  of  fact  to  which  the  evidence  related 
was  the  location  of  the  northeast  comer  of  section  13  as 
fixed  by  the  government  survey  and  also  the  location  of  the 
line  extending  therefrom  to  the  north  quarter  comer  of 
section  13,  appellant  claiming  that  th^  ''Current  Stone'' 
marked  the  comer  and  that  the  fence  erected  by  him  was 
on  the  line,  while  appellee  contended  that  the  true  comer 
was  located  some  distance  north  of  said  stone  and  that  the 
section  line  extended  therefrom  in  a  westerly  direction  to 
the  north  quarter  corner  of  section  13.  The  northeast  cor- 
ner of  section  13  as  fixed  by  the  government  survey,  marks 
the  eastern  terminus  of  the  east  half  of  such  line,  the  north 
quarter  comer  marks  its  eastern  terminus  and  a  straight 
line  connecting  these  two  points  marks  the  east  one-half  of 
said  section  line,  the  location  of  which  is  in  controversy  in 

this  case.    If  the  original  stakes  or  monuments  set 
2.    by  the  government  surveyors  to  mark  these  two  points 

can  be  found  they  control,  but  if  one  or  both  of  such 
monuments  are  obliterated  or  lost  the  point  of  the  former 
location  of  such  monument  or  monuments  must  be  deter- 
mined from  the  evidence,  and  when  so  determined  such 
points  will  mark  the  terminations  of  such  line  and  will  be 
controlling.  In  the  making  of  government  surveys  the 
township  lines  and  the  range  lines  are  first  run.  The 
range  lines  are  run  north  and  south  six  miles  apart,  and 
the  township  lines  are  run  east  and  west  a  like  distance 
apart,  thus  dividing  the  State  into  congressional  townships 
of  thirty-six  sections  each.  When  these  range  lines  are 
surveyed,  section  comer  posts  are  placed  and  properly  wit- 
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nessed  at  intervals  of  one  mile,  and  quarter  comers  are 
also  set  and  witnessed  at  points  between  the  section  comers 
and  one-half  mile  distant  therefrom.  The  section  comers 
and  the  quarter  comers  so  fixed  in  the  survey  of  the  range 
line  constitute  the  comers  and  the  quarter  comers  of  the 
tier  of  sections  immediately  to  the  west  of  such  range  line. 
Sections  13  and  12  in  which  the  lands  of  appellant  and 
appellee  are  located  are  situated  in  the  tier  of  sections  imme- 
diately west  of  the  range  line,  and  the  stake  marking  the 
northeast  comer  of  section  13  and  the  southeast  comer  of 
section  12  was  therefore  located  by  the  survey  of  the  range 
line. 

The  regulations  of  the  Department  of  the  Interior,  which 
have  the  force  of  law,  do  not  permit  the  interior  subdivisions 
of  the  congressional  townships  to  be  made  by  the  same  sur- 
veyor who  runs  the  township  and  range  lines,  and  such  in- 
terior subdivisions  are  made  at  a  subsequent  time  and  by 
a  different  surveyor.  In  making  this  subdivision  the  sur- 
veyor began  at  the  southeast  comer  of  the  township  and 
surveyed  the  east  tier  of  sections  first  proceeding  north. 
The  south  line  of  section  13  would  thus  be  fixed  by  the  sur- 
vey of  the  north  line  of  the  section  immediately  to  the 
south,  and  the  stake  set  at  the  northwest  corner  of  such  sec- 
tion to  the  south  would  mark  the  southwest  comer  of  section 
13.  In  surveying  section  13  the  government  surveyor  would 
begin  at  the  stake  set  to  mark  the  northwest  comer  of  the 
section  immediately  to  the  south  and  run  north  parallel  to 
the  range  line  for  the  distance  of  forty  chains  and  there 
mark  and  witness  the  west  quarter  comer  post,  then  con- 
tinuing the  line  in  the  same  direction  forty  chains  more, 
he  would  there  set  the  stake  for  the  northwest  comer  of 
section  13.  From  this  point  it  was  his  duty  to  establish  a 
line  to  the  northeast  comer  of  said  iqection  as  established 
by  the  survey  of  the  range  line.  This  was  done  in  the  fol- 
lowing manner  as  shown  by  the  field  notes  introduced  in 
evidence.    From  the  northwest  comer  east  on  random  line 
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between  sections  12  and  13  forty  chains  set  temporary  post ; 
thenee  east  79  chains  and  70  links  intersecting  range  line  at 
125  links  north  of  post;  from  post  at  northeast  comer  of 
seetion  13  ran  west  on  true  line  39  chains  and  85  links  and 
set  and  witnessed  quarter  comer  post.    The  evidence  shows 
a  stone  now  located  at  the  northwest  corner  of  section  13 
and  a  stone  at  the  north  line  of  that  section  at  the  quarter 
corner,  and  there  was  evidence  tending  to  show  that  these 
^ones  had  been  long  recognized  as  marking  the  correct  loca- 
tion of  these  comers  as  fixed  by  the  government  survey. 
As  to  these  stones  counsel  for  appellant,  upon  the  trial  of  the 
ease  made  the  following  statement:    ''Let  us  say  here  that 
we  will  offer  no  evidence  to  dispute  either  the  stone  marking 
the  north  quarter  corner  of  section  13  or  the  stone  marking 
the  northwest  corner  of  section  13;  we  don't  want  to  do 
anything  that  will  relieve  you  of  making  out  your  case  as 
yon  want  to  make  it,  but  we  will  say  that  we  will  offer 
no  evidence  to  contradict  either  one^of  these  two  stones."  As 
heretofore  stated  the  location  of  the  northeast  corner  of 
seetion  13  as  fixed  by  the  government  survey  was  lost.    For 
the  purpose  of  fixing  its  location,  several  unofficial  surveys 
had  been  made.    Two  surveyors  testified  that  they  ran  the 
north  line  of  section  13  by  starting  at  the  stone  at  the  north- 
west comer  of  the  section  and  projecting  a  straight  line 
over  the  stone  found  at  the  north  quarter  comer  to  the  range 
line  on  the  east.    The  witness  Charles  testified  that  a  line 
80  projected  intersected  the  range  line  at  a  x>oint  12.62 
feet  north  of  the  *' Current  Stone'*  near  the  east  end  of 
appellant's  fence,  and,  at  a  point  opposite  appellee's  west 
line,  the  line  so  projected  was  6.5  feet  north  of  the  wire 
fence ;  while  the  witness  Clayton  testified  that  a  line  so  pro- 
jected intersected  the  range  line  at  a  point  6.5  feet  north 
of  the  east  post  of  appellant's  fence. 

As  bearing  upon  this  evidence  the  court  gave  to  the  jury 
the  following  instmction;    "No.   6.    You   are   instructed 
Vol.  53—14 
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that  evidence  has  been  introdnced  tending  to  estab* 

3.  lish  a  prolongation  of  the  line  from  the  northwest 
comer  of  section  13  to  the  middle  section  comer  and 

thence  to  the  range  line,  which  evidence  tends  to  establish 
that  such  line  would  be  6J  feet  north  of  the  wire  fence  re- 
cently built  by  the  defendant,  North,  at  the  northwest  cor- 
ner of  the  Jones  land  and  12.62  feet  north  of  the  jpoat  at 
the  east  end  of  the  fence  recently  built  by  the  defendant. 
North.  If  the  jury  after  considering  all  of  the  evidence  in 
the  case,  find  and  believe  that  said  line  is  the  north  line  of 
said  section  13  at  that  point,  and  that  the  intersection  of 
said  line  so  projected  and  drawn,  with  the  range  line,  marks 
the  point  where  the  northeast  comer  section  stake  was  placed 
by  the  original  government  survey,  then  you  may  return 
a  verdict  for  the  plaintiff  and  that  he  is  the  owner  of  said 
described  tract  lying  between  said  projected  line  and  said 
wire  fence."  This  instruction  is  subject  to  criticism  for 
the  reason  that  it  gives  jindue  prominence  to  the  testimony 
of  the  witness  Charles.  His  testimony  as  to  the  location  of 
the  projected  line  in  reference  to  the  east  end  of  the  fence 
built  by  appellant  differed  from  testimony  of  the  witness 
Clayton.  It  was  the  province  of  the  jury,  to  decide,  in  the 
first  place,  whether  either  of  the  projected  lines  located  by 
these  surveyors  in  the  manner  described,  marked  the  true 
north  line  of  section  13 ;  and,  if  it  found  that  one  of  said 
projected  lines  marked  the  section  line  as  located  hy  the 
government  survey,  it  was  its  further  duty  to  decide  by 
which  of  said  lines  it  was  so  marked.  This  question  should 
have  been  left  to  the  jury  without  giving  undue  prominence 
to  the  line  as  fixed  by  either  witness  over  that  as  fixed  by 
the  other. 

Speaking  in  reference  to  the  north  line  of  section  13  the 

court  in  the  latter  part  of  instruction  No.  20  to  the  jury 

said;  '*  •    •    •    such  line  must  be  presumed  by  you 

4.  to  have  been  a  straight  line.    This  presumption  must 
remain  until  it  is  shown  by  the  evidence  that  it  was, 
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in  facty  not  a  straight  line.  The  burden  of  showing  that 
such  a  line  was  not  a  straight  line  is  npon  the  party  who 
claims  that  the  line  was  not  straight  in  fact,  and  if  the  evi- 
dence as  to  the  line  being  straight  or  otherwise,  is  of  equal 
weighty  then  and  in  that  case  the  presumption  that  the  line 
was  straight  would  not  be  overthrown."  In  surveying  the 
north  line  of  two  sections  lying  in  the  tier  immediately  west 
of  the  range  line,  the  government  surveyors  began  at  the 
northwest  corner  and  ran  a  random  line,  parallel  with  the 
south  township  line.  At  a  point  midway  between  the  north- 
west comer  of  the  section  line  and  the  range  line,  they  set 
a  stake  to  mark  the  temporary  north  quarter  comer;  then 
continued  the  line  in  the  same  direction  until  it  intersected 
the  range  line.  If  the  point  of  intersection  coincided  with 
the  comer  of  the  section  fixed  by  the  previous  survey  of 
the  range  line,  the  temporary  stake,  set  to  mark  the  quarter 
corner  was  established  as  the  permanent  quarter  comer,  and 
the  north  line  of  the  section  was  thus  established;  but,  if 
the  point  of  intersection  with  the  range  line  was  north  or 
south  of  the  corner  of  the  section  as  previously  located,  the 
surveyors  measured  the  distance  from  such  point  of  inter- 
section to  the  section  comer  and  by  a  computation  deter- 
mined how  far  the  temporary  quarter  stake  would  have  to 
be  moved  to  the  north  or  south,  as  the  case  might  be,  in 
order  to  bring  it  in  line  with  the  two  comers  of  the  section. 
The  quarter  comer  stake  was  then  moved  the  required  dis- 
tance and  there  established  as  the  permanent  quarter  cor- 
ner. The  computation  thus  made  might  be  presumed  to 
have  been  correct  and  it  may  therefore  be  presumed  that  a 
line  passing  over  the  three  comers  so  established  would  be 
a  straight  line,  but  this  is  not  necessarily  true.  There  may 
be  a  break  in  the  line  at  the  quarter  comer.    The  court 

takes  judicial  notice  of  the  rules  governing  the  shr- 
5.    vey  of  public  lands,  and  the  learned  judge  who  tried 

the  case,  correctly  informed  the  jury  that  the  line  in 
question  was  presumed  to  be  straight.    This  presumption 
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arises  from  the  facts  of  which  the  court  takes  judicial  no- 
tice, but  it  may,  nevertheless,  be  rebutted  by  evidence. 
Where  a  party  has  the  burden  of  proof  upon  a  given 

6.  issue  and  a  presumption  of  this  kind  arises  in  his 
favor,  either  as  a  result  of  evidence  introduced  or 

from  facts  judicially  known  to  the  court,  such  presumption 
will  prevail  in  his  favor  until  it  is  met  and  rebutted  by 
evidence.  In  such  a  case  the  party  having  the  afibmative 
of  the  issue  may  rely  upon  the  presumption,  and  the  bur- 
den of  going  forward  with  the  evidence  then  devolves  on 
his  adversary;  but  the  burden  of  the  issue  does  not  shift. 
The  duty  of  producing  a  preponderance  of  the  evi- 

7.  dence  upon  a  given  issue  always  rests  on  the  party 
having  the  affirmative  of  such  issue  and  the  burden 

of  proof  can  not  be  changed  or  shifted  by  any  presumption 
that  may  arise  during  the  introduction  of  the  evidence. 
Under  the  issues  in  this  case  appellee  undertook  to  prove 
affirmatively  that  appellant  was  in  the  possession  of  land 
lying  south  of  the  section  line  dividing  his  lands  from  those 
of  appellee.  This  could  be  done  only  by  proving  the  location 
of  the  line,  and  that  the  appellant  was  in  the  possession  of 
lands  on  the  south  aide  thereof.  If  for  the  purpose  of  show- 
ing the  location  of  the  section  line,  appellee  sought  to  prove 
that  the  north  line  of  Section  13  was  straight  throughout 
its  entire  course,  he  must  establish  this  fact  by  a  preponder- 
ance of  the  evidence.  He  might  rely,  in  the  first  instance 
upon  the  presumption  that  the  line  was  straight,  but  if  evi- 
dence was  introduced  by  the  defendant  tending  to  show  the 
contrary  the  question  would  have  to  be  determined  by  the 
jury  from  the  weight  of  the  evidence.  In  weighing  this 
evidence  the  jury  must  find  that  the  preponderance,  or 
greater  weight,  was  with  appellee  in  order  to  entitle  him 
to  a  finding  in  his  favor  upon  this  question. 

The  appellant  contended  that  the  north  line  of  this  section 
was  not  straight  but  that  it  broke  at  the  north  quarter  cor- 
ner and  that  the  northeast  comer  of  the  section,  its  eastern 
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temiiirasy  was  at  a  point  12.62  feet  south  of  the  point  where 
the  num^  line  would  be  intersected  by  a  straight  line  pro- 
jeeted  from  the  stone  at  the  northwest  comer  of  the  section 
over  the  atone  at  the  north  quarter  comer.  Evidence  was 
iatrodnoed  by  the  appellant  tending  to  prove  his  conten- 
tion. The  appellee  had  the  affirmative  of  this  issue  and 
BLiBt  sustain  it  by  the  greater  weight  of  the  evidence.  In 
ippighing  the  evidence,  the  presumption  referred  to  would 
liave  weight  in  favor  of  the  appellee,  and  if  the  other  evi- 
denee  was  equally  balanced  this  presumption  would  be  suffi- 
cient to  turn  the.  scales  in  his  favor,  but,  if  after  wedghing 
this  presumption  together  with  the  other  evidence  produced 
in  favor  of  the  appellee  on  this  question  as  against  the  evi- 
denee  produced  in  favor  of  the  appellant,  the  jury  was 
ouable  to  say  on  which  side  the  preponderance  lay,  the 
appellee  would  fail  on  this  issue.  1  Elliott,  Evidence  §§132, 
139, 140;  Cleveland,  etc.,  B.  Co.  v.  Newell  (1885),  104  Ind. 
264,  3  N.  E.  836,  54  Am.  Rep.  312;  Young  v.  MiUer  (1896), 
145  Ind.  652,  44  N.  E.  757;  Holt  Ice,  etc.,  Co.  v.  Arthur 
Jordan  Co.  (1900),  25  Ind.  App.  314,  57  N.  E.  575 ;  Farmers 

Loan,  etc.,  Co.  v.  Siefke  (1895),  144  N.  T.  354,  39 
8.    N.  E.  358.    The  part  of  this  instruction  relating  to 

the  burden  of  proof  is  obscure  and  misleading  and 
for  that  reason  should  not  have  been  given. 

Instruction  No.  22  objected  to  by  appellant  is  as  follows: 
"You  are  instructed  that  where  a  disputed  boundary  as 
fixed  by  the  original  government  survey,  is  to  be  determined, 
the  same  must  be  done  from  the  monuments  actually  fixed  and 
placed  by  such  survey.  In  determining  a  boundary  by 
such  monuments,  if  a  question  arises  as  to  which  monument 
should  be  used  in  determining  the  line,  those  monuments 
which  are  a  part  of  the  survey  in  which  the  disputed  bound- 
ary line  is  fixed,  and  which  are  the  best  known  and  identi- 
fied are  regarded  as  the  safer  guide  for  determining  the 
boundary  of  which  they  are  monuments."  By  the  govern- 
ment survey  of  the  north  line  of  section  13  only  two  monu- 
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ments  were  fixed,  one  at  the  northeast  comer  of  the  section 
and  the  other  at  the  north  quarter  comer.  The  boundary 
line,  the  location  of  which  is  in  dispute,  does  not  lie  be- 
tween the  two  comers  established  by  this  survey ;  but  it  lies 
between  the  north  quarter  corner  and  the  northeast  comer 
of  the  section  as  established  by  the  government  survey  of 
the  range  line,  and  is  properly  shown  by  a  straight 

9.  line  connecting  these  two  points.  In  order  to  locate 
this  line  it  was  necessary  to  locate  its  eastern  ter- 
minus which  was  the  northeast  corner  of  section  13  as  fixed 
by  the  government  survey  of  the  range  line,  and  to  fix  this 
point,  evidence  relating  to  the  survey  of  the  range  line  was 
admissible.  Evidence  was  introduced  having  a  tendency  to 
prove  the  location  of  the  east  quarter  comer  of  sections  13 
and  12,  both  of  which  were  established  by  the  survey  of  the 
range  line  and  evidence  of  the  government  field  notes  was 
introduced  showing  the  distance  of  these  comers  from  the 
lost  comer.  Surveyors  testified  that  they  had  made  meas- 
urements in  accordance  with  these  field  notes  and  thus  fixed 
the  location  of  the  post  set  by  the  government  to  mark  the 
northeast  comer  of  section  13  at  a  point  near  the  east  end 

of  appellant's  fence.    The  weight  of  this  testimony 

10.  was  a  question  to  be  determined  by  the  jury.    By 
instruction  No.  22,  the  court  in  effect  told  the  jury 

that  the  monuments  fixed  in  the  survey  of  the  north  line  of 
the  section  should  be  given  greater  weight  in  determining 
the  location  of  the  lost  line  than  any  monuments  established 
on  the  range  line  or  any  measurements  taken  therefrom. 
This  instruction  invades  the  province  of  the  jury  by  indi- 
cating that  a  particular  class  of  evidence  is  to  be  given 
greater  weight  than  other  evidence  having  a  tendency  to 
prove  the  same  fact.  It  is  not  the  province  of  the  court  to 
advise  the  jury  as  to  the  weight  or  value  of  evidence,  /w- 
dimapolis  St.  R.  Co.  v.  Taylor  (1905),  164  Ind.  155,  72  N. 
E.  1045;  Goodwin  v.  State  (1884),  96  Ind.  550. 
By  instruction  No.  23  the  jury  was  told  that  fences  of 
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long  standing  erected  upon  what  parties  have  called  the 
true  line,  and  up  to  which  they  have  improved  and 

11.  cultivated,  are  better  evidence  of  the  true  line  than 
surveys  made  after  the  monuments- have  disappeared. 

This  instruction  invades  the  province  of  the  jury  and  is 
erroneous  for  that  reason.  If  the  evidence  shows  that  fences 
were  built  at  a  time  when  the  original  stakes  set  by  the 
government  to  mark  the  comers  were  still  in  existence  and 
that  such  fences  were  built  with  reference  to  such  stakes  or 
their  known  location,  the  court  might  properly  instruct  the 
jury  that  it  was  proper  to  consider  such  facts  in  determining 
what  weight  should  be  given  to  the  location  of  such  fences 
as  indicating  the  true  line,  but  the  court  should  not  con- 
sider  the  evidence  as  to  such  facts  and  decide  therefrom  that 
evidence  of  the  location  of  ancient  fences  is  of  greater  weight 
as  indicating  the  true  line  than  other  evidence  bearing  upon 
the  same  subject,  and  so  inform  the  jury.  By  so  doing  the 
court  invades  the  province  of  the  jury  and  commits  revers- 
ible error.  Numerous  other  instructions  were  given  some 
of  which  contain  the  same  vice  pointed  out  in  those  already 
discussed.  This  is  particularly  apparent  in  instructions 
Nos.  25  and  30. 

Instruction  No.  28  is  objected  to  upon  the  ground 

12.  that  it  tells  the  jury  that  the  defendant  had  admitted 
of  record  that  the  stone  at  the  northwest  comer  of 

13.  the  section  and  the  stone  at  the  north  quarter  comer 
were  correctly  located.  The  statement  of  the  attorney 

for  defendant  that  no  evidence  would  be  introduced  to  dis- 
pute the  location  of  these  stones  did  not  amount  to  an  admis- 
sion that  they  were  correctly  located,  but,  in  view  of  the 
fact  that,  at  the  time  such  statement  was  made,  some  evi- 
dence had  already  been  introduced  tending  to  show  that  such 
stones  were  correctly  located,  the  statement  complained  of 
was  harmless. 

The  field  notes  of  the  government  survey  of  section  18 
show  that  the  northwest  corner  of  that  section  was  located 
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on  the  range  line  at  a  point  54  links  north  of  the 
14.  northeast  comer  of  section  13.  There  was  also  evi- 
dence that  a  road  is  located  on  the  north  line  of 
section  18  and  that  a  stone  is  located  on  the  range  line,  on 
a  line  with  the  center  of  this  road.  There  was  also  evidence 
tending  to  show  that  this  stone  marked  the  northwest  comer 
of  section  18  as  fixed  by  the  government  sarvey.  In  respect 
to  this  evidence,  the  court  told  the  jury  that  if  it  found  that 
the  point  at  which  the  north  line  of  section  18  intersected 
the  range  line  was  marked  and  recorded  and  undisputed 
as  the  original  government  comer,  it  might  consider  its 
location  in  determining  where  the  lost  comer  of  section  13 
was  located.  The  jury  was  thus  inferentially  told  that  it 
could  not  consider  this  stone  in  determining  the  location 
of  the  lost  comer  unless  it  was  marked  and  undisputed  as 
the  original  government  comer.  This  is  not  a  correct  state- 
ment. The  jury  would  have  a  right  to  consider  this  stone 
for  the  purpose  mentioned  if  it  found  from  the  evidence 
introduced  that  it  did  in  fact  mark  the  northwest  comer 
of  section  18  as  located  by  the  government  survey. 
.  If  it  were  shown  by  the  evidence  in  this  case  that  the  plain- 
tiff had  occupied  a  portion  of  the  land  north  of  the  section 
line  for  twenty  years  under  such  circumstances  as  to  give 
him  title  thereto  by  adverse  possession,  then  the  north  line 
of  his  lands  would  be  the  north  line  of  the  land  so  adversely 
occupied  regardless  of  where  the  section  line  was  originally 
located.  We  have  carefully  examined  the  record  and  we 
find  no  evidence  which  could  have  justified  the  jury  in  find- 
ing that  the  plaintiff  acquired  title  by  adverse  possession 
up  to  the  line  fixed  in  the  verdict.  We  are  equally  well  satis- 
fied that  there  is  no  evidence  in  the  record  which  would  jus- 
tify a  finding  that  the  line  in  dispute  in  this  case  had  been 
established  by  the  mutual  agreement  of  the  parties  and  by 
occupancy  under  such  agreement.  It  is  apparent  that  the 
jury  reached  its  verdict  by  fixing  the  lost  northeast  comer 
of  section  13  at  a  point  on  the  range  line  where  the  same  is 
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intersected  by  a  straight  line  commencing  at  the  stone  at 
the  northwest  corner  of  the  section  and  thence  extended  over 
the  north  quarter  stone  to  the  range  line,  and  by  treating  this 
extended  straight  line  as  the  northern  boundary  of  appellee's 
land.  The  jury  might  have  reached  the  same  verdict  under 
proper  instructions,  but  we  have  no  means  of  knowing  that 
it  would  have  done  so.  The  judgment  of  the  trial  court  is 
not  so  clearly  right  under  the  evidence  as  to  warrant  us  in 
disregarding  the  errors  pointed  out  in  the  instructions.  Some 
other  questions  are  presented  which  we  do  not  decide  for 
the  reason  that  the  same  questions  are  not  likely  to  arise  on 
another  trial  of  the  case. 

The  judgment  is  reversed  with  directions  to  grant  a  new 
trial. 

Note.— Reported  In  100  N.  E.  84.  See,  also,  under  (1)  2  Cyc. 
1014;  (2)  5  Cyc.  871,  020;  (3)  38  Cyc.  1675;  (4)  5  Cyc.  876,  955; 
(5)  16  Cyc.  908;  124  Am.  St  22;  (6)  16  Cyc.  934;  (7)  16  Cya 
926,  932;  (8)  88  Cyc.  1749;  (9)  5  Cyc.  956,  966;  (10)  38  Cyc. 
1646;  (11)  5  Cyc.  971;  (12)  38  Cyc.  1809;  (13)  16  Qyc.  966,  1042. 
As  to  geographical  facts  of  whlcli  judicial  notice  is  taken,  see  124 
Am.  St  32.  As  to  burden  of  proof  generally  and  on  whom  it  rests, 
see  135  Am.  St  765.  As  to  conflicts  between  surveys  in  determin- 
ing boundaries,  see  22  Am.  St  34.  As  to  invasion  by  court  of 
jury's  province  by  instructing  on  matters  of  fact,  see  14  Am.  St. 
36.  As  to  control  of  calls  for  monuments  and  lines  marked  on  the 
ground,  see  129  Am.  St  996.  As  to  lines  run  by  government  survey- 
ors, see  110  Am.  St  677.  As  to  what  burden  of  proof  is,  and  how 
it  applies,  see  135  Am.  St  765 ;  16  Am.  St  439. 
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[No.  7,845.    Filed  April  2,  1913.1 

1.  JiTDGES. — Judge  Pro  Tern, — Appointment — Validity, — Failure  to 
Sign  Order  of  Appointment. — The  failure  of  the  qualified  and 
orting  judge  of  a  court  to  sign  the  order  appointing  a  judge  pro 
tern  does  not  render  such  appointment  a  nullity,    p.  219. 

2.  Appeal. — Waiver  of  Error, — Briefs. — ^An  assignment  of  error 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  waived  by  appellant's  failure  to  discuss  it  in 
the  briefs,    p.  219. 
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3.  Bills  and  Notes. — Actions, — Answer. — Non  Est  Factum. — In  an 
action  on  a  promissory  note  executed  in  the  name  of  a  partner- 
ship, an  answer  by  one  of  the  partners  alleging  that  tiie  note 
was  not  executed  by  him  or  by  any  one  in  his  behalf  and  that  it 
was  not  executed  for  any  debt  owing  by  him  or  the  partnership, 
that  it  was  executed,  if  at  all,  by  the  other  partner  for  matters 
entirely  outside  the  partnership  business,  that  such  other  partner 
had  no  authority  to  execute  it  in  the  name  of  the  partnership, 
that  such  execution  had  not  been  ratified  by  defendant  or  the 
partnership,  and  that  no  part  of  the  consideration  or  proceeds 
was  ever  received  by  defendant  or  by  the  partnership,  would,  if 
verified,  have  constituted  a  sufficient  answer  of  non  est  factum. 
p.  220. 

4.  PuEADiNG. — Ansiffer  of  Non  Est  Factum. — Failure  to  Verify. — 
Effect. — ^A  plea  of  non  est  factum^  unverified,  is  equlvaloit  to  a 
general  denial  and  nothing  more.    p.  220. 

6w  Pleading. — Ansv>€r  of  Non  Est' Factum^ — Verification. — Waiver. 
— The  objection  that  a  plea  of  non  est  factum  is  not  verified 
cannot  be  waived,  since  the  code  contemplates  that  the  effect  of 
failing  to  deny  the-  execution  of  the  instrument  under  oath  Is.  to 
preclude  defendant  from  controverting  its  execution  oa  the  trial, 
p.  220. 

6.  Bills  and  Notes.  —  Action.  —  Issues.  —  Directinff  Verdict. — 
Where  defendant  in  an  action  on  a  promissory  note,  filed  an 
unverified  answer  alleging  facts  which,  if  verified,  would  have 
constituted  a  good  plea  of  non  est  factum,  and  on  the  trial  intro- 
duced evidence  tending  to  prove  the  allegations  of  such  answer, 
the  court  did  not  err  in  disregarding  such  evidence  and  directing 
a  verdict  for  plaintiff  who  had  made  a  prima  facie  case,  since 
such  answer  tendered  no  issue  in  relation  to  the  execution  of  the 
note,  and  evidence  in  Its  support  might  properly  have  been  ex- 
cluded, when  offered,  as  not  being  within  the  issues,    p.  221. 

7.  Bills  and  Notes. — Actions. — Failure  to  File  Verified  Denial  of 
Execution. — Effect. — Failure  to  file  a  general  denial  or  special 
denial  under  oath  amounts  to  an  admission  of  the  execution  of 
the  instrument  sued  on.    p.  221. 

8.  Bills  and  Notes. — Consideration. — Satisfaction  of  De1)t  of  An* 
other. — The  note  of  a  partnership  given  to  a  bank  in  payment  of 
the  personal  note  of  one  of  the  partners,  was  not  without  con- 
sideration, since  it  is  not  necessary  that  the  consideration  should 
pass  from  the  payee  of  a  note  to  the  maker,    p.  222. 

9.  Appeal. — Review. — Harmless  Error. — Misconduct  of  Counsel. — 
Alleged  misconduct  of  coimsel  was  harmless  to  appellant,  where 
it  is  apparent  that  in  any  event,  no  different  result  could  have 
been  reached  under  the  issues  and  the  evidence,    p.  222. 
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Prom  Superior  Court  of  Marion  County  (80229) ;  Charles 
J.  Orbison,  Judge  Pro  Tern, 

Action  by  the  Franklin  National  Bank  against  Harry  Is- 
grig and  another.  From  a  judgment  for  plaintiff,  the  de- 
fendant, Harry  Isgrig,  appeals.    Affirmed, 

Newton  J.  McGvire  and  Herbert  A.  Luckey,  for  appellant. 
William  P.  Herrod,  for  appellee. 

Laiey,  J. — ^Appellee  brought  this  action  in  the  Marion 
Superior  Court  against  appellants  upon  a  promissory  note 
alleged  to  have  been  executed  by  the  firm  of  Oraham  and 
Isgrig.  The  issues  were  tried  by  a  jury,  which  under  the 
instruction  of  the  court  returned  a  verdict  in  favor  of  the 
plaintiff.  The  defendant,  Harry  Isgrig,  filed  a  motion  for 
a  new  trial,  which  motion  was  overruled  and  judgment  ren- 
dered on  the  verdict.  The  errors  properly  assigned  are  as 
follows:  (1)  The  trial  court  had  no  jurisdiction  to  try 
the  cause  or  to  pronounce  the  judgment  appealed  from;  (3) 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  (5)  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  first  question  presented  by  the  assignment  of 

1.  errors  is  based  upon  the  contention  of  appellant  that 
the  appointment  of  Judge  Orbison  as  judge  pro  tern 

was  a  nullity  for  the  reason  that  the  order  of  appointment 
was  not  signed  by  Judge  Bartholomew,  the  qualified  and 
acting  judge  of  the  court  in  which  the  case  was  tried.  This 
question  has  been  recently  discussed  by  this  court  and  de- 
cided adversely  to  the  contention  of  appellant.  Jordan 
V.  Indianapolis  Coal  Co.  (1913),  52  Ind.  App.  542,  100  N. 
E.  880.    Appellant  has  waived  his  third  assignment 

2.  of  error  by  failing  to  discuss  it  in  his  brief.    An  in- 
telligent discussion  of  the  fifth  assignment  of  error 

requires  a  consideration  of  the  issues  formed  by  the  plead- 
ings. The  complaint  was  based  upon  a  promissory  note 
which  is  set  out  as  an  exhibit.    Appellant  filed  an  answer  in 
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two  paragraphs,  the  first  of  which  was  a  general  deniaL 
The  second  paragraph  alleged,  in  substance,  that  the 

3.  note  in  suit  was  not  executed  by  Isgrig  or  by  anyone 
in  his  behalf,  and  that  it  was  not  executed  for  any 

debt  owing  from  the  defendant  Isgrig  or  from  the  firm  of 
Oraham  and  Isgrig,  or  for  any  debt  which  said  defendant 
or  said  firm  had  assumed  or  agreed  to  pay.  The  answer 
further  avers  facts  showing  that  the  note  in  suit  was  exe- 
cuted, if  at  all,  by  Herbert  Graham,  for  matters  entirely  out- 
side of  the  partnership  business  and  not  within  the  scope  of 
the  partnership  affairs,  and  that  Graham  had  no  authority 
to  execute  it  in  the  name  of  the  partnership ;  that  neither 
Isgrig  nor  the  partnership  has  at  any  time  ratified  the  act 
of  Graham  in  executing  the  note,  and  that  no  part  of  the 
consideration  or  proceeds  of  such  note  was  ever  received 
either  by  the  defendant  Isgrig  or  by  the  firm  of  Graham 
and  Isgrig. 

This  pleading  if  verified  would  constitute  a  sufficient  an- 
swer of  non  est  factum.    If  so  verified  its  effect  would  have 
been  to  deny  the  execution  of  the  note  either  by  the  defend- 
ant Isgrig,  or  by  the  partnership  of  which  he  was  a  mem- 
ber.   This  answer,  however,  was  not  sworn  to,  and 

4.  it  has  been  frequently  held  that  a  plea  of  non  est 
factum  unverified,  is  equivalent  to  a  general  denial 

and  nothing  more.    HiU  v.  Jones   (1860),  14  Ind.   389; 

Newby  v.  Rogers  (1876),  54  Ind.  193;  Ralston  v.  Moore 

(1886),  105  Ind.  243,  4  N.  E.  673;  Cincinnati,  etc.,  Co.  v. 

Chenoweth  (1899),  22  Ind.  App.  685,  54  N.  B.  403. 

5.  ''There  can  be  no  waiver  of  the  objection  that  such 
an  answer  is  not  verified  by  failing  to  move  to  strike 

it  out,  for  the  code  contemplates  that  the  effect  of  failing 
to  deny  the  execution  of  the  instrument  under  oath  is  to 
preclude  the  defendant  from  giving  evidence  on  the  trial 
for  the  purpose  of  drawing  the  execution  of  the  instrument 
into  controverfify . "  Penn  Mut,  Life  Ins.  Co.  v.  Norcross 
(1904),  163  Ini  379,  385,  72  N.  E.  132.    Under  the  issues 
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thus  formed  the  plaintiff  introduced  the  note  in  evi- 

6.  dence  and  introduced  testimony  tending  to  show  that 
a  reasonable  attorney's  fee  for  collecting  the  note  was 

from  $80  to  $100.  The  defendant  Isgrig  then  introduced 
evidence  tending  to  prove  the  allegations  of  his  answer. 
Numerous  objections  were  interposed  to  the  evidence  so  in- 
troduced, and  the  court  in  ruling  upon  the  objections  stated 
that  under  the  pleadings  the  execution  of  the  note  was  not 
in  issue  and  that  the  evidence  offered  could  not  be  considered 
as  tending  to  prove  that  the  note  was  not  executed  or  that 
the  firm  name  was  signed  without  authority.  The  defendant 
did  not  ask  to  be  allowed  to  amend  his  answer  by  swearing 
.to  the  same,  and,  at  the  conclusion  of  the  evidence,  the 
court  on  motion  of  the  plaintiff  directed  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiff  for  the  principal  and 
interest  of  the  note  and  for  such  an  amount  as  it  found  to 
be  a  reasonable  attorney's  fee.  The  .evidence  introduced 
by  plaintiff  made  a  prima  facie  case  in  its  favor.  Unless 
there  was  some  evidence  introduced  by  the  defendant  tend- 
ing to  rebut  the  prima  facie  case  thus  made,  or  tending  to 
establish  an  affirmative  defense,  the  court  committed  no 
error  in  directing  a  verdict  for  the  plaintiff.  As  the  an- 
swer was  not  verified,  no  issue  in  relation  to  the  execution 
of  the  note  was  presented.  Evidence  tending  to  prove  that 
the  note  was  not  that  of  the  partnership  mi^ht  have  been 
properly  excluded  as  not  being  within  the  issues,  and  evi- 
dence admitted,  having  a  tendency  to  prove  such  fact,  was. 
properly  disregarded  by  the  court  in  directing  a  verdict  in 
favor  of  the  plaintiff. 

In  the  case  of  Phoenix  Ins.  Co.  v.  Bowe  (1889),  117  Ind. 

202,  205,  20  N.  E.  122;  MitcheU,  J.,  said,  "A  failure  to 

deny  the  execution  of  an  instrument,  which  i9  properly  set 

out  as  the  foundation  of  the  action,  by  a  pleading  under 

oath,  has  been  held  to  be  so  far  an  admission  of  its  exe- 

7.  cution  as  to  preclude  further  controversy  on  that  sub- 
ject/' The  effect  of  the  decision  seems  to  be,  that  the 
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failure  of  a  defendant  to  file  a  general  or  special  denial  under 
oath,  amounts  to  an  admission  of  the  execution  of  the  instru- 
ment upon  which  the  action  is  based.  Evans  v.  Southern 
Turnpike  Co.  (1862),  18  Ind.  101;  Home  Ins.  Co.  v.  Gfl- 
man  (1887),  112  Ind.  7,  13  N.  E.  118. 

Appellant  contends  that  the  evidence  introduced  tended 

to  show  that  there  was  no  consideration  for  the  execution 

of  the  note  in  suit,  and  that  such  evidence  was  ad- 

8.  missible  under  the  averments  of  the  answer.    We  can 
not  agree  with  this  contention.    The  evidence  shows 

without  dispute  that  the  note  was  given  to  the  bank  in  pay- 
ment of  a  note  of  like  amount  held  hy  it  which  had  been 
previously  executed  by  James  W.  Graham  and  that  this  note 
was  at  the  time  cancelled  and  surrendered.  It  is  not  neces- 
sary that  the  consideration  should  pass  from  the  payee  of 
a  note  to  the  maker.  Holm  v.  Sandberg  (1884),  52  Minn. 
427,  21  N.  W.  416;  Thompson  v.  Gray  (1874),  63  Me.  228; 
Seymour  v.  Prescott  (1879),  69  Me.  376. 

Misconduct  on  the  part  of  counsel  for  plaintiff  was 

9.  also  assigned  as  a  cause  for  a  new  trial.    In  view  of 
the  fact  that  no  different   result   could   have    been 

reached  under  the  issues  and  the  evidence,  we  are  unable 
to  see  how  appellant  could  have  been  harmed  by  the  conduct 
of  which  he  complains.    The  court  did  not  err  in  overruling 
appellant's  motion  for  a  new  trial. 
Judgment  afiSrmed. 

Note. — ^Reported  on  101  N.  EX  398.  See,  also,  under  (1)  23  Cyd 
004;  (2)  2  Cyc.  1014;  3  Cyc.  388;  (3)  8  Cyc.  154,  168;  (4)  81 
Cyc.  533;  (5)  31  Cyc.  732;  (6)  38  Cyc.  1565.  1574;  (7)  8  Cyc. 
186;    (8)  7  Cyc.  701;    (9)  38  Cyc.  1509. 
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Wagner  v.  Meyer  et  al. 

[No.  7,860.     FUed  April  2,  1913.] 

1.  AFPEALb — Review,— Evidence. — Sufficiency, — Where  the  evidence 
is  conflicting,  and  it  cannot  be  said  that  there  was  no  evidence 
upon  which  the  court  could  base  its  decision,  such  decision  will 
not  be  disturbed  on  appeal  on  the  alleged  insufficiency  of  the 
evidence,    p.  224. 

2.  Evidence. — AdnUsaibility, — Surveys, — ^Evidence  of  certain  sur- 
veys would  be  inadmissible  over  proper  objections  on  the  ground 
that  neither  the  records  of  the  surveys,  nor  any  other  evidence 
introduced,  showed  that  any  of  the  adjacent  landowners  had  any 
notice  of  any  of  said  surveys^  or  that  they  in  any  way  partici- 
pated in  or  consented  to  the  making  of  such  surveys,    p.  224. 

3.  Appeal. — Presentation  of  Questions  for  Review. — Ohjections  to 
Evidence, — Appellant  can  take  no  advantage  of  the  erroneous 
admission  of  evidence  by  the  trial  court  where  the  objection  pre- 
sented on  appeal  was  not  presented  to  the  trial  court  and  was 
entirely  different  from  the  only  objection  presented  at  the  trial. 
p^224. 

4.  TsoaJa. — Admission  of  Improper  Evidence  WUhout  Objection. — 
Consideration, — ^When  evidence,  which  might  have  been  excluded 
if  proper  objection  had  been  made,  has  been  allowed  to  go  before 
the  court,  It  may  be  considered  for  whatever  probative  value  it 
may  have.    p.  226. 

Prom  Ripley  Circuit  Court ;  Francis  M.  Thompson,  Judge. 

Action  by  Henry  Wagner  against  Peter  Meyer  and  Henry 
Reckeweg.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Comet  cfe  Jackson,  for  appellant. 

TJuymas  E.  Willson,  Charles  H.  Willson,  Charles  R.  Will- 
son  and  Romney  L.  Willson,  for  appellees. 

Ibach,  C.  J. — This  suit  was  brought  by  appellant  to  en- 
join appellees  from  cutting  and  removing  a  fence  and  from 
plowing  up  and  digging  up  and  removing  the  dirt  and  earth 
from  appellant's  real  estate.  Appellees  in  answer  to  the 
complaint  alleged  that  the  fence  was  in  the  limits  of  the 
highway,  and  they  as  trustee  of  the  township  and  supervisor 
of  roads,  respectively,  were  proceeding  to  move  the  fence  be- 
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cause  it  was  in  the  highway  and  the  appellant  had  refused, 
upon  due  notice,  to  move  it  The  errors  assigned  arise 
under  the  motion  for  new  trial.  The  evidence  shows  that 
the  highway  was  ordered  laid  out  by  the  county  commis- 
sioners in  1887,  thirty  feet  wide  on  the  east  and  west  center 
line  of  section  17,  township  8  north,  range  11  east.  Appel- 
lant owned  land  on  the  north  side  of  and  extending  to  the 
center  line  of  section  17.  The  highway  was  laid  out  in 
1887,  and  there  was  evidence  tending  to  show  that  it  had 
always  been  located  where  it  now  is.  The  records  of  several 
different  surveys  were  introduced  in  evidence,  by  each  of 
which  there  had  been  attempts  to  locate  the  east  and  west 
center  line  of  section  17,  as  it  had  been  originally  laid  out. 
Some  of  these  surveys  showed  appellant's  fence  to  be  nearer 
than  15  feet  to  the  center  of  the  highway,  and  therefore 
within  its  limits.    There  was  some   conflict  as  to 

1.  whether  appellant  had  for  more  than  twenty  years 
held  poss'ession  of  the  land  within  his  fence  under 

claim  of  right.  The  evidence  is  conflicting.  We  can  not 
say  that  there  is  no  evidence  from  which  the  court  could  find 
that  appellant's  fence  was  within  the  limits  of  the  highway, 
and  the  decision  can  not  be  disturbed  on  the  ground  that  it 
is  not  sustained  by  the  evidence. 

Appellant,  citing  WilUams  v.  Atkinson  (1899),  152 

2.  Ind.  98,  52  N.  E.  603,  asserts  that  the  surveys  of 
Cavender,  Hughes,  Pegee,  and  Wright  were  void,  and 

should  not  be  considered  in  evidence,  for  the  reason  that 
neither  the  records  of  the  surveys  nor  any  other  evidence 
introduced  showed  that  any  of  the  adjacent  landowners  had 
any  notice  of  any  of  said  surveys,  or  consented  in  writing 
to  any  of  said  surveys,  or  were  present  and  participated  in 
or  consented  to  any  of  said  surveys.  An  objection  to  the 
admissibility  of  this  evidence,  upon  the  above  grounds  would 
be  proper,  and  should  be  sustained  under  the  au- 

3.  thority  cited.    But  appellant  has  failed  to  save  any 
proper  objection  to  the  admission  of  such  evidence. 
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Appellant  himself  introduced  the  evidence  of  one  of  these 
surveys,  he  failed  to  object  to  the  introduction  in  evidence 
of  some  of  the  others,  and  the  only  objection  made  to  the 
introduction  of  any  of  them  was  entirely  different  from  the 
one  here  presented.  Appellant  having  failed  to  object  to 
the  introduction  of  the  reports  in  evidence,  upon  the  ground 
here  asserted,  has  waived  the  right  to  object  on  such  ground, 
and  can  take  no  advantage  in  this  court  of  the  fact  that 
the  evidence  was  erroneously  admitted.  BieM  v.  EvansviUe 
Foundry  Assn.  (1885),  104  Ind.  70,  3  N.  E.  633;  Avery  v. 
Nardyke.d;  Harmon  Co.  (1905),  34  Ind.  App.  541,  549,  70 
N.  E.  888.  "When  evidence  which  might  have  been 
4.  excluded  if  proper  objection  was  made,  has  been  al- 
lowed to  go  before  the  court,  it  may  be  considered 
for  whatever  probative  value  it  may  have.  Riehl  v.  Evans- 
viUe Foundry  Assn.,  supra;  Metropolitan  Life  Ins,  Co,  v. 
Lyons  (1912),  50  Ind.  App.  534,  98  N.  E.  824.  These  sur- 
veys  would  have  some  tendency  to  show  the  location  of  the 
center  line  of  the  section,  even  though  it  did  not  appear  that 
they  were  made  by  the  consent  of  the  owners.  Also,  aside 
from  the  evidence  of  these  surveys,  there  was  some  evidence 
tending  to  show  that  the  fence  was  in  the  highway. 
No  error  appearing,  the  judgment  is  affirmed. 

NOTK.— Reported  In  101  N.  B.  397.  See,  also,  mider  (1)  8  Cyc. 
360;  (2)  5  Cyc.  965;  (3)  2  Cyc.  693;  38  Oyc.  1388;  (4)  38  Cyc. 
1394.  As  to  conflicts  in  surveys  in  determining  boundaries^  see  22 
Am.  .St  34. 


Chamness  V.  Chamness,  Administrator. 

[No.  7,909.    FUed  April  2,  1913.] 

1.  SiTBBOOATiON. — Voluntary  Payments. — Payment  of  Claim  Against 
Estate. — An  heir,  having  a  personal  interest  In  an  estate,  who 
paid  claims  against  the  estate,  was  not  a  volunteer  within  the 
rule  tbat  a  volunteer  is  not  entitled  to  subrogation,    p.  228. 

2.  Courts. — Circuit  Courts. — Emercise  of  Probate  Jurisdiction.'^^ 
Equitahle   Questions.^The  circuit   courts,    in   the  exercise   of 

Vol.  58—15 
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their  probate  jurisdiction,  have  the  power  to  determine  either 
legal  or  eqaitable  questions,  when  properly  presented,  and  to 
award  all  the  necessary  relief,    p.  228. 

3.  Sttbbogation. — Bight  of  Subrogation, — The  right  of  subroga- 
tion, being  founded  on  principles  of  equity  and  Justice,  is  broad 
enough  to  include  every  instance  in  which  one  party,  not  a  mere 
volunteer,  pays  the  debt  of  another,  primarily  liable,  and  which 
in  good  conscience  and  equity  should  have  been  paid  by  the 
latter,    p.  22& 

4.  SuBBOGATioN. — Rights  of  Heirs. — Payment  of  Claim  Against 
Estate. — ^An  heir  who,  with  the  knowledge  and  consent  of  other 
heirs,  paid  a  note  owing  by  the  decedent,  for  the  purpose  of 
avoiding  the  expense  of  formal  administration,  was  entitled  to 
subrogation  to  the  rights  of  the  creditor,    p.  228. 

5.  SuBBOOATiON. — Rights  of  Heirs. — Expenses  of  Administration. — 
Where,  upon  a  voluntary  distribution  of  a  decedent's  property, 
made  for  the  purpose  of  avoiding  formal  administration,  cer- 
tain live  stock  was  given  to  one  of  the  heirs,  and  the  administra- 
tor, who  was  subsequently  appointed,  permitted  such  live  stock 
to  remain  in  tlie  custody  of  such  heir  until  sold,  such  heir  was 
entitled  to  recover  for  his  services  in  feeding  and  caring  for 
same,  and,  while  such  charge  is  more  properly  a  cost  of  admin- 
istration, rather  than  a  claim  against  the  estate,  it  is  one  to 
which  the  doctrine  of  subrogation  applies,    p.  229. 

6.  SuBBOOATioN. — Rights  of  Heirs. — Paymjent  of  Taxes. — ^Although 
by  S10340  Bums  1908,  Acts  1897  p.  226,  an  administrator,  who 
fails  to  pay  the  taxes  against  an  estate  when  due,  is  not  en- 
titled to  any  credit  for  the  penalty  occasioned  by  the  delinquency, 
an  heir  who  pays  such  taxes,  in  a  case  where  such  payment  is 
necessary  to  prevent  a  sale,  is  entitled  to  recover  the  payments 
from  the  estate  on  the  principle  of  subrogation,    p.  229. 

From  "Wayne  Circuit  Court;  Henry  C.  Fox,  Judge. 

Action  by  Bussel  Chamness  on  a  claim  filed  against  the 
estate  of  Sarah  Chamness,  deceased,  and  disallowed  by 
John  W.  Chamness,  administrator.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.    Reversed. 

Beach  &  Mikels,  for  appellant. 

William  0.  Barnard  and  WiUiam  E.  Jeffrey,  for  appellee. 

Adams,  J. — Sarah  E.  Chamness  died  intestate  on  March 
3,  1909,  leaving  as  her  only  heirs,  appellant  and  his  sister 
Ella  Howell,  children  by  a  former  marriage,  and  John  "W. 
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Ghamness,  her  second  husband.  A  few  days  later^  at  the 
instance  of  John  W.  Chamness,  there  was  a  meeting  of  the 
heirs  at  the  late  home  of  the  decedent,  for  the  purpose  of 
dividing  the  personal  property  and  settling  the  estate  out 
of  court.  It  was  understood  by  all  of  the  parties  that  to 
prevent  administration  on  the  estate,  it  would  be  necessary 
to  pay  the  debts  owing  by  the  decedent.  There  was  a  bal- 
ance due  on  a  note  of  the  decedent  to  Bue  A.  Jordan,  and 
said  Jordan  was  threatening  to  collect  the  same  by  law. 
John  W.  Chamness  was  unable  to  furnish  the  money  to  pay 
this  note,  and  appellant  offered  to  pay  and  subsequently  did 
pay  the  same,  «in  the  sum  of  $36.05.  At  the  meeting  of  the 
heirs,  a  partial  settlement  was  made,  and  a  part  of  the  prop- 
erty allotted  to  each.  To  appellant  was  given  certain  live 
stock,  which  he  removed  to  his  home,  and  kept  for  five 
months.  On  March  20,  1909,  John  W.  Chamness  took  out 
letters  of  administration  on  the  estate  of  his  deceased  wife. 
He  did  not  take  possession  of  the  live  stock  allotted  to  appel- 
lant, but  had  the  same  inventoried  and  appraised,  and  per- 
mitted said  stock  to  remain  on  the  farm  of  appellant  to  be 
fed  and  cared  for  by  him  until  the  sale,  which  was  held  in 
August  following.  The  value  of  such  feed  and  care  consti- 
tutes the  second  item  of  appellant's  claim.  The  adminis- 
trator failed  and  neglected  to  pay  the  November  install- 
ment of  taxes  for  the  year  1908,  due  and  payable  in  the 
year  1909,  on  the  personal  and  real  estate  of  the  decedent, 
and  after  said  taxes  became  delinquent,  appellant  paid  the 
same,  together  with  the  penalty,  and  included  the  amount 
paid  in  his  claim  against  the  estate.  Decedent  was  a  policy 
holder  in  a  local  insurance  company,  and,  after  her  death, 
an  assessment  was  made  against  her  policy  for  its  pro  rata 
share  of  losses  theretofore  occurring.  The  administrator 
failed  to  pay  the  assessment.  On  the  last  day,  appellant,  to 
prevent  a  forfeiture,  paid  the  assessment,  which  is  also  in- 
cluded with  other  items  herein  noted,  in  his  claim  against 
the  estate  for  reimbursement 
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Appellant's  claim  was  disallowed  and  transferred  to  the 
issue  docket  of  the  Henry  Circuit  Court.  The  venue  was 
changed  to  the  Wayne  Circuit  Court,  where  the  cause  was 
submitted  to  a  jury.  At  the  close  of  appellant's  evidence, 
the  court  sustained  appellee's  motion  for  a  perempt(»y 
instruction,  and  directed  the  jury  to  iSnd  for  the  defendant. 
A  verdict  for  the  defendant  was  accordingly  returned,  and 
judgment  rendered  thereon.  The  overruling  of  appellant's 
motion  for  a  new  trial  is  the  only  error  assigned  and  relied 
on  for  reversal.  The  giving  of  the  peremptory  instruction 
was  one  of  the  causes  for  a  new  trial,  specified  in  the  motion. 
This  is  the  only  question  in  the  case.    There  is  no 

1.  dispute  as  to  the  facts,  the  appellee  merely  insisting 
that  appellant,  in  the  payment  of  the  several  items 

embraced  in  his  claim,  was  a  volunteer,  and,  therefore,  not 
entitled  to  the  right  of  subrogation.  But,  Was  he  a  volun- 
teer, in  the  light  of  the  facts  disclosed?  We  think  not.  He 
was  not  a  stranger,  but  an  heir,  having  a  personal  interest 
in  the  estate. 

It  is  well  settled  that  circuit  courts  of  this  State, 

2.  in  the  exercise  of  their  probate  jurisdiction,  have 
the  power  to  determine  either  legal  or  equitable  ques- 
tions, when  properly  presented,  and  to  award  all  necessary 
relief  whether  legal  or  equitable.  Oaivin  v.  Britton  (1898), 
151  Ind.  1,  11,  49  N.  E.  1064,  and  cases  cited.  In  Davis  v. 
SchZemmer  (1898),  150  Ind.  472,  478,  50  N.  E.  373,  the 

court  said :    * '  The  right  of  subrogation  is  not  founded 

3.  on  contract,  express  or  implied,  but  upon  principles 
of  equity  and  justice,  and  is  broad  enough  to  include 

every  instance  in  which  one  party,  not  a  mere  volunteer,  pays 
the  debt  of  another,  primarily  liable,  and  which  in  good 
conscience  and  equity  should  have  been  paid  by  the  latter. ' ' 
As  to  the  first  item  of  appellant's  claim,  it  would  be  un- 
conscionable to  hold  that  an  heir  could  not  be  subro- 

4.  gated  to  the  rights  of  creditors,  where,  with  the  knowl- 
edge and  consent  of  other  heirs,  he  paid  a  note  owing 
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l>7  the  decedent)  for  the  purpose  of  avoiding  the  expenses  of 
formal  administration.    The  second  item  of  the  claim, 

5.  being  for  the  value  of  appellant's  services  in  feeding 
and  caring  for  live  stock  belonging  to  the  estate,  is 

not  strictly  a  claim  against  the  estate.  Such  a  charge  might 
be  designated  more  properly  as  cost  of  administration,  and 
yet,  our  decisions  have  been  liberal  in  applying  the  doctrine 
of  subrogation  even  to  items  of  this  character.  Pease  v. 
Chrisimmv  (1902),  158  Ind.  642,  64  N.  E.  90,  was  a  case 
where  a  widow  contracted  for  a  monument  to  be  erected  at 
the  grave  of  her  late  husband,  and  paid  for  the  same  out  of 
her  own  means.  She  then  filed  her  claim  against  the  estate 
to  be  reimbursed  for  the  amount  paid.  At  page  644  the 
court  said:  "If  the  claim  in  dispute  were  in  the  first  in- 
btance  valid  and  just,  and  one  that  could  have  been  legally 
contracted  by  the  administrator,  and  paid  for  by  him  out 
of  the  assets,  certainly,  then,  there  can  be  no  reasonable 
objections  urged  why  appellee  may  not  be  subrogated  to  the 
rights  of  the  dealer  or  party  who  furnished  the  monument." 
For  the  expenses  incident  to  the  keeping  of  live  stock  be- 
longing to  the  estate,  the  administrator  clearly  had  a  right 
to  contract.  He  could  have  paid  the  reasonable  value  of 
such  service  out  of  the  assets  of  the  estate,  and  the  fact  that 
appellant  himself  rendered  the  service  does  not  in  any 
essential  particular  change  the  principle  announced. 

It  also  appears  that  the  administrator  failed  and  neglected 
to  pay  the  taxes  assessed  against  the  property  of  the  de- 
cedent, and  permitted  said  taxes  to  become  delin- 

6.  quent.    Appellant  paid  the  taxes  and  penalty,  and 
included  the  amount  in  his  claim.    By  §10340  Bums 

1908,  Acts  1897  p.  226,  it  is  made  the  duty  of  an  adminis- 
trator to  pay  the  taxes  out  of  the  assets  in  his  hands  belong- 
ing to  the  estate,  and  on  failure  to  pay,  he  is  not  entitled 
to  any  credit  for  the  penalty  occasioned  by  delinquency. 
But  in  this  case,  it  was  necessary  to  pay  the  taxes  to  prevent 
a  sale.    Appellant  was  not  a  stranger  or  volunteer.    He  was 


The  Citizens  Telephone  Company  v.  The  Fort 
Wayne  and  Springfield  Railway  Company. 

[No.  7,734.    Filed  December  18,  1912.    Rehearing  denied  April  2, 

1913.] 

1.  Plb^ding. — Complaint. — Theory, Sugloiency  of  Paroffraphi. — 
A  complaint  must  proceed  upon  a  definite  theory  and  the  aver* 
ments  must  be  sufficient  to  support  that  theory,  and.  If  there  Is 
more  than  one  paragraph  of  complaint,  each  must  be  tested  by 
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an  heir  interested  in  the  estate,  and  his  act  was  clearly  bene- 
ficial thereto.  In  the  case  of  Brown  v.  Forsi  (1884),  95  Ind. 
248,  the  widow  paid  certain  claims  against  the  estate,  and 
for  the  aggregate  amount  of  the  claims  paid  by  her,  jSled 
her  own  claim  asking  to  be  reimbursed.  The  court,  at  page 
250,  said:  ''We  think  that  a  widow  has  such  an  interest  in 
the  settlement  of  her  deceased  husband's  estate  as  will,  where  I 

it  is  beneficial  thereto,  enable  her  to  be  subrogated  to  the 
rights  of  creditors  whose  claims  have  been  paid  by  her,  or 
by  her  money  advanced  to  the  executor  or  administrator 
for  that  purpose.''  The  foregoing  rule  was  expressly  ap- 
proved and  followed  in  Neptime  v.  Tyler  (1896),  15  Ind- 
App.  132,  41  N.  E.  965,  and  we  think  is  conclusive  of  the 
question  presented  by  the  record  before  us.    The  claims  paid  , 

by  appellant  were  shown,  without  contradiction,  to  be  valid 
demands  against  the  estate.  The  court  erred  in  directing 
the  jury  to  return  a  verdict  for  appellee.  | 

The  judgment  is  reversed,  with  instructions  to  the  trial  ■ 

court  to  sustain  appellant's  motion  for  a  new  trial,  and  for  ' 

further  proceedings  in  accordance  with  this  opinion. 

Note.— Reported  In  101  N.  E,  323.  See,  also,  under  (1)  37  Oyc. 
375,  893 ;  (2)  11  C?yc.  791;  (3)  37  Oyc.  370;  (4)  37  Cyc.  3a3;  (5) 
37  Cyc.  392;  (6)  37  Qyc.  443.    As  to  subrogation  generally  and  by  ] 

whom  it  may  be  invoked,  see  99  Am.  St  496.  As  to  the  right  of  one 
who  advances  money  for  the  ixayment  of  a  debt  or  incumbrance  < 

against  a  decedent's  estate  to  be  subrogated  to  the  creditor's  rights,  ■ 

see  11  Ann.  Gas.  676. 
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Its  own  avennents  and  cannot  be  aided  by  the  averments  appear- 
ing in  another,    p.  233. 

2.  ITLBCTBicrrT. — Confiidhiff  Uses, -^Damages. — Complaint, — SuHl' 
dency, — ^A  complaint  by  a  telephone  company  ag^ainst  an  electric 
railway  company  for  injury  to  plalntitTs  line  by  the  conduction 
or  induction  of  electric  current  from  defendant's  trolley  wires, 
merely  charging  that  defendant  negligently  and  carelessly  built 
and  operated  its  railroad  close  to  and  parallel  with  plaintiff's 
telephone  line,  and  that  defendant  could  hare  constructed  said 
railroad  and  trolley  wire  upon  a  route  more  distant  so  as  not  to 
Interfere  with  the  operation  of  such  telephone  line,  was  insufficient 
both  on  the  theory  of  negligence  and  on  that  of  an  action  at  com- 
mon law  for  maintaining  a  nuisance,    pp.  233, 236. 

3.  EaLectbicitt.  —  Occupation  of  Highuoays,  —  Telephones.  ~^  Raa- 
roads. — ^The  rights  of  a  telephone  company  and  a  railroad  com- 
pany in  the  occupancy  of  a  highway  are  coordinate  and  equal  and, 
while  each,  in  the  use  of  its  respective  rights,  is  wholly  inde- 
pendent of  the  other,  neither  owes  any  duty  to  the  other  beyond 
that  of  not  carelessly,  negligently,  or  maliciously  interfering  with 
the  rights  of  the  other,    p.  234. 

4.  ^UKTSLcrrr.—Conflioting  Uses. — Corwplaint—Pre^unvptions. — ^In 
an  action  by  a  telephone  company  against  an  electric  railway 
coii4)any  for  injury  to  plaintiff's  lines  resulting  from  the  conduc- 
tion or  induction  of  electric  current  from  defendant's  trolley 
wires,  it  will  be  presumed,  in  the  absence  of  any  averments  in  the 
complaint  to  the  contrary,  that  In  the  construction  of  its  road  de- 
fendant was  simply  carrying  out  the  authority  given  it  by  the 
general  laws  of  the  State,  that  the  road  was  built  in  a  proper 
manner,  and  that  it  was  being  operated  by  the  most  improved 
method  known  to  modem  science,  and  with  the  highest  degree 
of  care.    p.  235. 

{».  BLEcrmciTT.— <7on/f^lnj7  Vses. — LiaMJity. — ^As  a  genera]  rule, 
there  is  no  liability  resulting  from  conflicting  uses  of  electricity, 
unless  there  has  been  negligence  on  the  part  of  one  of  the  con- 
flicting users,  but  the  rule  is  subject  to  the  modification  that  a 
mere  legislative  grant  must  be  exercised  in  strict  oonformity  to 
private  rights,  and  will  not  excuse  one  from  liability  where,  with- 
out a  Just  regard  to  the  rights  of  others,  he  destroys  and  injures 
such  rights  to  the  extent  of  confiscation  of  property,    p.  237. 

flt  Appeal. — Review, — Ruling  on  Demurrer. — ^The  ruling  of  the 
court  in  sustaining  a  demurrer  to  all  the  paragraphs  of  a  com- 
plaint, when  the  demurrer  filed  only  questioned  the  sufilciency 
of  two  of  the  paragraphs,  constituted  reversible  error,  although 
the  two  X)aragraph8  to  which  such  demurrer  was  addressed  were 
taumfflkdent    p.  238. 

Prom  Adams  Circuit  Court;  Charles  E.  Sturgis,  Judge. 
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Action  by  The  Citizens  Telephone  Company  against  The 
Fort  Wayne  and  Springfield  Railway  Company.  Prom  a 
judgment  for  defendant,  the  plaintiff  appeals.    Reversed. 

Amos  P.  Beatty  and  David  E.  Smith,  for  appellant 
John  H.  Koemg  and  Clark  J.  Lutz,  for  appellee. 

Ibach^  C.  J. — ^Appellant  brought  this  action  against  ap- 
pellee in  the  Adams  Circuit  Court  to  recover  damages.  The 
amended  complaint  in  three  paragraphs  is  lengthy,  and  we 
will  not  set  it  out  in  full.  The  first  paragraph  avers  in 
substance,  however,  that  appellant  and  appellee  are  oorpora- 
tions  duly  organized  under  the  laws  of  the  State  of  Indiana. 
That  appellant  had  first  constructed  its  telephone  system  in 
various  towns  and  cities  and  through  the  highways  connect- 
ing the  city  of  Ft.  Wayne  with  the  city  of  Decatur,  Indiana, 
and  that  afterwards  appellee  constructed  its  electric  railway 
in  close  proximity  to  and  parallel  with  appellant's  telephone 
line  and  by  reason  of  the  strong  electric  current  necessarily 
used  by  appellee  to  operate  its  cars,  appellant's  telephone 
wires  and  exchanges  were  greatly  interfered  with  and  its 
business  interrupted;  that  this  interference  was  caused  by 
what  is  known  as  ''conduction,"  that  is,  the  currents  of 
electricity  employed  by  appellee  were  of  such  an  intense 
character  that  they  escaped  through  the  ground  and  inter- 
cepted at  some  point  or  another  the  return  currents  of  elec- 
tricity used  by  the  telephone  company  which  were  of  less 
voltage,  and  to  escape  this  influence  it  was  required  to  run 
its  wires  a  great  distance  away  from  appellee's  wires.  The 
second  paragraph  is  quite  similar  to  the  first  except  that  it 
is  stated  in  this,  that  the  interference  to  appellant's  wires 
was  caused  by  what  is  known  as  ''induction",  that  is,  the 
high  voltage  currents  of  electricity  used  by  appeUee  placed 
in  motion  a  sympathetic  vibration  in  appellant's  wires  which 
were  in  close  proximity  to  that  of  appellee,  and  by  reason  of 
the  induction  thus  produced,  appellant's  wires  were  so  in- 
fluenced that  they  had  to  be  moved  a  long  distance  away 
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from  the  place  where  first  erected.  The  third  paragraph 
contains  averments  similar  to  those  of  both  the  first  and 
second,  and  farther  charges  that  beeanse  appellee  had  failed 
to  make  nse  of  any  devices  of  any  kind  to  prevent  such  '^  con- 
duction" and  '' induction/'  appellant's  lines  were  made 
useless  and  they  had  to  be  moved  to  escape  the  effect  occa- 
sioned by  the  presence  of  appellee's  wires.  It  is  further 
averred  in  each  paragraph  of  complaint  that  appellant  had 
obtained  from  the  cities  of  Decatur  and  Ft.  Wayne  its  fran- 
chise to  erect  and  construct  its  poles  and  wires  in  the  streets 
of  such  cities,  also  that  apx>ellee  equipped  its  railroad  with 
what  is  known  as  a  single  phase,  alternating  current,  over- 
head trolley  wire,  or  trolley  system,  and  that  the  damages 
were  occasioned  without  any  fault  on  appellant's  part. 
These  averments  are  followed  by  the  demand  for  $8,000  dam- 
ages. 

The  record  discloses  that  a  demurrer  was  filed  to  the 
first  and  second  paragraphs  of  the  amended  complaint  and 
that  the  court  sustained  a  demurrer  to  ''each  paragraph  of 
the  amended  complaint."  The  separate  errors  assigned  for 
reversal  are  (1)  sustaining  appellee's  demurrer  to  the  first 
paragraph  of  complaint,  (2)  sustaining  api)ellee's  demurrer 
to  the  second  paragraph  of  complaint,  (3)  sustaining  appel- 
lee's demurrer  to  the  third  paragraph  of  complaint,  (4) 
rendering  judgment  against  appellant  on  the  demurrer. 

A  complaint  must   proceed    upon    some    definite 

1.  theory  and  the  averments  must  be  sufficient  to  sup- 
I>ort  such  theory  and  where  there  is  more  than  one 

paragraph  of  complaint  each  paragraph  must  be  tested  by 
its  own  averments.  One  paragraph  can  not  be  aided  by  the 
averments  appearing  in  another.  Daly  v.  Oubbins  (1905), 
35  Ind.  App.  86,  73  N.  E.  833 ;  State  v.  Adams  Express  Co. 
(1909),  172  Ind.  10,  87  N.  E.  712.    The  theory  of 

2.  the  first  paragraph  of  the  amended  complaint  is  for 
damages  caused  by  ''conduction"  and  the  only  aver- 
ment charging  negligence  is  that  "the  said  defendant  did 
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negligently  and  carelessly  build,  construct  and  operate  said 
railroad  close  to  and  parallel  with  plaintiff's  said  toll  line/' 
No  negligence  is  charged  either  in  the  manner  of  building  or 
the  method  of  ox>erating  the  road.  In  the  second  paragraph 
the  additional  negligence  charged  is  ''that  defendant  could 
have  built  and  constructed  its  said  railroad  and  trolley  wire 
between  said  cities  upon  a  different  and  more  distant  route 
from  plaintiff's  said  toll  line  so  that  the  operation  of  the 
same  could  not  and  would  not  interfere  with  the  operation 
of  plaintiff's  said  toll  line  and  telephone  system,  etc."  It 
will  be  observed  that  we  here  have  a  case  where  both  appel- 
lant and  appellee  are  making  use  of  the  streets  of  Decatur 
and  Ft.  Wayne  and  the  highways  connecting  these  cities  by 
virtue  of  the  rights  granted  them  by  their  franchises  and 
under  the  same  statute  law.  §5796  Bums  1908,  Acts  1903 
p.  204;  §5675  Bums  1908,  Acts  1903  p.  92.  The  law  also 
grants  to  an  interurban  railroad  the  right  to  use  electricity 
as  a  motive  power,  §5675  Bums  1908,  Acts  1903  p.  92.  Sec- 
tion  5679  Bums  1908,  Acts  1903  p.  92,  bestows  upon  inter- 
urban railroad  companies  the  right  of  eminent  domain.  It 
seems  from  the  above  sections  that  the  evident  purpose  of 
the  legislature  was  to  enable  both  the  contending  companies 
here  to  do  and  accomplish  that  public  service  for  which  they 
were  incorporated  upon  such  streets  and  highways  as  they 
ijiight  each  select,  and  upon  which  the  opportunity  to  oper- 
ate was  given  them  by  the  proper  authorities,  but  without 

giving  to  either  any  dominant  or  greater  right  than 
3.    was  granted  to  the  other.    Therefore  we  hold  that 

the  rights  granted  appellant  and  appellee  to  occupy 
the  highways  in  question  are  coordinate,  and  in  their  respect- 
ive use  of  the  same,  the  one  for  telephone  purposes,  the  other 
for  electric  railway  purposes,  they  are  wholly  independent 
of  each  other,  yet  possessing  equal  rights,  and  no  other  or 
higher  duty  is  imposed  upon  each  than  that  in  carrying  out 
the  various  purposes  of  their  organizations,  the  one  does  not 
carelessly,  negligently  or  maliciously    interfere    with    the 
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rights  of  the  other.  In  the  ease  of  Pennsylvania  R. 
2.     Co.  V.  Marchant  (1888),  119  Pa.  St.  541, 13  Atl.  690, 

4  Am.  St.  659,  the  court  said  on  page  559 :  ^'No  prin- 
ciple of  law  is  better  settled  than  that  a  man  has  the  right 
to  the  lawful  use  and  enjoyment  of  his  own  property,  and 
that  if  in  the  enjoyment  of  such  right,  without  negligence 
or  malice,  an  inconvenience  or  loss  occurs  to  his  neighbor,  it 
is  damnum  absque  injuria.  This  must  be  so,  or  every  man 
would  be  at  the  mercy  of  his  neighbor  in  the  use  and  enjoy- 
ment of  his  own.'*  In  the  case  of  Cleveland,  etc.,  R.  Co.  v. 
Wisehart  (1903),  161  Ind.  208,  215,  67  N.  E.  993,  a  similar 
principle  is  involved.  In  that  case  the  Supreme  Court  makes 
the  following  announcement:  ''There  is  an  entire  absence 
in  the  paragraph  in  question  of  any  direct  averments  or 
statements  of  fact  to  show  that  the  injury  or  grievance  of 
which  appellee  complains  was  due  either  to  the  negligence 
or  wilfulness  of  appellant,  and  for  this  reason,  if  no  other, 
the  pleading  is  insufficient."  Therefore  it  cannot  be  said 
that  the  mere  fact  that  appellee  conducted  its  line  of  railroad 
with  its  high  voltage  system  of  electricity  necessary  to  propel 
its  ears,  in  close  proximity  to  appellant's  wires,  on  a  public 
highway,  when  it  might  have  been  constructed  elsewhere 
would  of  itself  constitute  an  act  of  negligence  on  which  ap- 
pellant could  base  a  cause  of  action.  Neither  would  it  state 
a  cause  of  action  at  common  law  for  maintainiug  a  nuisance, 
for  in  such  a  case  the  complaint  should  state  facts  sufficient 
to  show  that  the  acts  complained  of  constitute  in  law  a  nui- 
sance. Such  facts  do  not  appear  here.  See  Nordhurst  v. 
Fort  Wayne,  etc.,  Traction  Co.  (1904),  163  Ind.  268,  71  N. 
E.  642,  66  L.  R.  A.  105,  106  Am.  St.  222,  2  Ann.  Cas.  967. 

There  is  no  averment  that  appellee  exceeded  in  any 
4.    manner  the  rights  given  it  by  direct  statute,  and 

since  there  are  no  averments  to  the  contrary,  the 
courts  will  presume  that  appellee  in  the  building  and  opera- 
tion of  its  railroad,  was  simply  carrying  out  the  authority 
given  it  by  the  general  laws  of  this  State.  To  hold  otherwise 
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wotQd  in  effect  grant  to  appellant  a  full  and  complete  mo- 
nopoly over  the  streets  and  highways  now  in  question.  This 
we  are  in  no  sense  permitted  to  do.  These  two  paragraphs  of 
complaint  are  entirely  barren  of  any  averments  from  which 
it  could  be  said  that  there  was  any  negligence  either  in  the 
construction  of  appellee's  railroad,  or  in  the  operation  of 
the  same ;  neither  is  it  made  to  apx>ear  that  the  construction 
work  was  in  any  manner  faulty,  or  that  the  various  appli- 
ances used  in  operating  the  cars  were  in  any  respect  faulty 
or  improper;  nor  that  it  is  possible  or  practicable  for  ap- 
pellee by  any  known  suitable  equipment  to  avoid  interference 
complained  of,  either  from  conduction  or  induction.  In  the 
absence  of  these  averments  we  again  have  the  right  to  assume 
that  the  road  was  built  in  a  proper  manner,  and  that  it  was 
at  the  time  complained  of,  being  operated  by  the  most  im- 
proved method  known  to  modem  science  and  with  the  high- 
est degree  of  care.  Lake  Shore,  etc,  R,  Co,  v.  Chicago,  etc., 
B,  Co.  (1911),  48  Ind.  App.  584,  92  N.  E.  989,  95  N.  E.  596. 
Appellee  has  based  its  argument  for  the  sufficiency  of  its 
complaint  upon  the  case  of  Cumberland  Tel.,  etc.,  Co.  v. 
Vnited  Electric  R.  Co.  (1893),  93  Tenn.  492,  29  S.  W.  104, 
27  L.  R.  A.  236.  In  Deiser,  Law  of  Conflicting  Uses  of  Elec- 
tricity and  Electrolysis  81,  it  is  said  of  this  case,  **The 
principles  involved  may  be  summarized  as  follows :  1.  The 
operation  of  a  street  railway  in  the  street,  with  any  inci- 
dental inconvenience  or  damage  to  objects  in  the  street,  is  a 
legitimate  use  of  the  streets  within  the  purpose  of  their  origi- 
nal dedication,  but.  (a)  This  principle  does  not  extend  to 
property  rights  outside  the  street.  2.  Telephone  and  other 
companies  may  not  obstruct  the  operation  of  street  railways.  i 

3.  Both  telephone  and  railway  companies  must  exercise 
their  powers  with  a  careful  and  prudent  regard  for  the 
other's  rights.  4.  If  the  'ordinary  use'  of  a  railway  fran- 
chise be  such  as  to  injure  the  telephone  francliise  unneces- 
sarily, the  cost  of  any  change  necessitated  must  fall  upon 
the  street  railway.    5.  The  railway  company  is  not  liable 


I 


I 
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for  injuries  to  the  lines  of  the  telephone  company  on  the 
same  streets^  dne  to  induction,  or  conduction.  6.  The  rail- 
way company  is  liable  for  damages  inflicted  upon  the  tele- 
phone exchange  located  upon  private  property  outside  of 
the  streets,  by  conduction.  7.  If  the  telephone  company  can 
protect  its  lines  by  the  adoption  of  the  McCluer  device,  (a 
large  copper  wire  attached  at  both  ends  to  the  out-going, 
[from  its  exchange]  telephone  wires),  the  cheapest  effective 
remedy  for  injury  by  conduction,  and  capable  of  being  ap- 
plied alone  by  the  telephone  company,  it  is  the  right  and 
duty  of  the  telephone  company  to  resort  to  the  device,  and 
it  may  recover  the  cost  of  installing  it  from  the  railway  com- 
pany.*' From  the  above  summary  it  is  apparent  that  the 
paragraphs  of  complaint  under  consideration  do  not  state 
a  cause  of  action  under  the  doctrine  of  the  case  relied  upon. 
It  does  not  appear  from  their  averments  that  the  telephone 
franchise  was  injured  unnecessarily,  nor  by  direct  averments 
that  there  was  any  damage  inflicted  upon  proi)erty  of  the 
telephone  company  located  outside  ihe  streets,  by  conduction. 
Under  the  doctrine  of  this  case,  a  telephone  company  may 
not  only  recover  damages  caused  to  its  property  by  the  rail- 
road company's  negligent  use  of  its  franchise,  but  the  case 
further  lays  down  the  rule,  that  the  railroad  company,  in 
the  absence  of  negligence,  is  liable  for  damage  to  property 
located  outside  the  streets,  as  for  a  taking  of  property  with- 
out compensation.  However,  the  courts  of  this  State 
5.  have  firmly  laid  down  the  rule  that  there  is  no  liability 
in  cases  of  this  kind,  except  there  has  been  negligence 
on  the  part  of  one  of  the  conflicting  users  of  electricity. 
Lake  Shore,  etc.,  R.  Co,  v.  Chicago,  etc.,  R,  Co.,  supra.  It 
must  be  remembered,  however,  that  a  careful  examination 
of  the  recent  cases  involving  questions  akin  to  the  ones  here 
presented,  shows  the  tendency  of  modem  opinion  to  be 
against  permitting  unnecessary  injury  to  be  inflicted  without 
regard  for  the  rights  of  the  injured  party.  These  decisions, 
without  exception,  seem  to  be  in  favor  of  reconciling  and 
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adjusting  all  conflicting  rights,  so  that  all  parties  interested 
may  with  the  least  interference  possible,  exercise  the  fran- 
chise granted  to  each.  Deiser,  Law  of  Conflicting  Uses  of 
Electricity  and  Electrolysis  76.  And  while  the  general  rule 
seems  to  be  as  above  stated,  and  as  announced  in  Pantan  v. 
Holland  (1819),  17  Johns.  (N.  Y.)  •92,  •99,  8  Am.  Dec.  369, 
that  ''no  man  is  answerable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  it  is  accompanied  by  a  cautions 
regard  for  the  rights  of  others,  when  there  is  no  just  ground 
for  the  charge  of  negligence  or  unskilfulness,  and  when  the 
act  is  not  done  maliciously"  this  principle  is  subject  to  many 
modiflcations,  and  a  mere  legislative  grant  must  be  exercised 
in  strict  conformity  to  private  rights  and  will  not  excuse 
one  from  liability  where  without  a  just  regard  for  the  rights 
of  others  he  destroys  and  injures  such  rights  to  the  extent 
of  confiscation  of  property.  So  we  are  convinced  that  such 
facts  might  be  made  to  appear  by  proper  averments,  that  a 
street  railroad  company,  in  the  use  of  its  high  voltage  cur- 
rents of  electricity  in  the  operation  of  its  cars,  had  so  failed 
to  confine  and  control  such  electric  currents  as  to  injuriously 
affect  and  perhaps  destroy  the  property  of  a  telephone  com- 
pany, and  make  the  railroad  company  liable  for  the  damages 
unnecessarily  occasioned  to  the  'property  of  the  telephone 
company,  but  no  such  facts  appear  in  the  pleading  now  un- 
der consideration,  and  the  demurrers  to  the  first  and  second 
paragraphs  of  complaint  were  properly  sustained. 

We  have  said  that  the  complaint  is  in  three  para- 

6.  graphs,  but  the  demurrer  filed  questions  only  the 
suflSciency  of  the  first  two.  The  suiBSciency  of  the 
third  paragraph  has  never  been  tested  by  demurrer  in  the 
court  below,  and  as  each  paragraph  of  complaint  must  stand 
or  fall  on  its  own  averments,  the  trial  court  committed  error 
by  sustaining  a  demurrer  to  the  third  paragraph  of  com- 
plaint and  rendering  judgment  thereon,  and  for  this  reason 
the  judgment  must  be  reversed. 

Judgment  reversed. 
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Note.— Reported  in  100  N.  E.  309.  See,  also,  under  (1)  81  Gyc. 
116;  (2)  15  Cyc.  477;  29  Cyc  1262;  (3)  16  Cyc.  469;  (4)  15  Cyc. 
477;  (5)  15  Cyc.  470;  (6)  31  Cyc.  348. 


Indiana  Union  Traction  Company  v.  Sullivan. 

[No.  7,834.    Filed  April  4,  19ia] 

1.  Masteb  and  Sebyant. — Injury  to  Servant. — Complaint. — Evi- 
dence.— In  an  action  against  an  electric  railway  company  for 
injuries  caused  by  an  electric  shock  to  an  employe  in  charge  of 
machinery  Installed  in  a  car  which  defendant  was  using  as  a 
temporary  substation,  where  the  complaint  averred  generally  de- 
fendant's failure  to  use  reasonable  care  to  provide  plaintiff  a 
reasonably  safe  place  to  work,  and  also  averred  negligence  in 
placing  two  Insulated  wires  along  the  ceiling  of  the  car  and  con- 
necting with  a  switchboard  at  one  end  thereof  and  with  high- 
tension  wires  at  the  other,  it  was  not  error  to  permit  a  witness 
for  plaintiff  to  testify  that  the  wires  ought  to  have  been  brought 
into  tlie  car  at  the  end  thereof  nearest  to  the  transformers,  since 
such  evidence  tended  to  prove  a  lack  of  reasonable  care  and  was 
therefore  within  the  issues,    p.  243. 

2.  Appeal. — Questions  Revietoahle. — Instructions. — ^Unless  instruc- 
tions are  brought  into  the  record  by  one  of  the  modes  prescribed 
by  statute,  they  will  not  be  considered  on  appeaL    p.  244. 

8.  Appeal. — Record. — Questions  Presented  for  Review. — Instruc- 
tions.— ^Where  the  instructions  of  the  appellee  and  appellant  and 
those  given  by  the  court  appeared  in  the  order  named,  following 
a  record  entry  that  "the  argument  of  counsel  having  been  heard, 
the  court  having  given  the  instructions,  which  instructions  given 
and  those  refused  are  by  order  of  the  court  filed  in  open  court 
and  are  in  the  words  and  figures  following,**  and  the  instructions 
of  the  appellee,  as  well  as  those  of  appellant,  were  headed  by  a 
request  properly  signed,  and  at  the  close  contained  the  memo- 
randum of  the  court  showing  those  that  were  given  and  those 
refused,  followed  by  the  exceptions  properly  taken  and  signed, 
and  the  court's  instructions  were  properly  signed  and  the  ezcei>- 
tions  thereto  properly  taken,  the  Instructions  were  in  the  record 
in  substantial  compliance  with  $561/  Bums  1908,  Acts  1007  p.  652. 
p.  244. 

4.  Master  awd  Servant. — Injury  to  Servant, — Instructions. — As- 
sumption of  Risk. — In  an  action  against  an  electric  railway  com- 
pany by  one  who  was  employed  to  care  for  machinery  In  a  car 
used  by  defendant  as  a  temporary  substation  to  recover  for  in- 
juries from  an  electric  shock  caused  by  alleged  defective  wiring. 
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an  instruction  which,  when  read  In  Its  ^[itirety,  limited  the  rlg^t 
to  recover  In  such  casnes  to  those  injuries  resolting  from  the  em- 
ployer's failure  or  neglect  to  disclose  hidden  or  latent  and  nnse^i 
defects  or  perils,  the  risk  of  which  is  not  assumed  by  the  em- 
ploye, and  which  by  implication  informed  the  jury  that  it  was  not 
the  master's  duty  to  protect  the  servant  against  dangers  reason- 
ably and  fairly  incident  to  and  within  the  ordinary  risk  of  the 
services  which  he  has  undertaken,  was  not  erroneous,  although 
not  entirely  free  from  criticism,    p.  245. 

5.  Master  and  Servant. — Injury  to  Servant. — Instructions. — Safe 
Place  to  TTorfc.— While  the  statement  in  an  instruction  that  *the 
defendant  is  required  to  furnish  its  employes  with  a  suitable  and 
ordinarily  safe  place  In  which  to  perform  their  duties*'  is  not 
technically  correct  and  Is  open  to  criticism,  the  defect  was  harm- 
less, since,  when  considered  in  the  light  of  the  other  instructicms, 
the  Jury  must  have  understood  therefrom  that  the  place  of  work 
must  be  ordinarily  safe  when  considered  with  reference  to  the 
character  of  the  work  required,    p.  247. 

6.  Master  and  Servant. — Safe  Place  to  Work. — Care  Required. — 
In  furnishing  the  employe  a  place  to  work,  the  master  must  use 
that  degree  of  care  and  caution  which  ordinary  prudence  would 
dictate,  taking  Into  account  the  dangers  and  hazards  of  the  serv- 
ice required  and  the  usual  and  known  methods  of  avoiding  the 
same.    p.  247. 

7.  Master  and  Servant. — Injury  to  Servant. — Instructions. — As- 
suming  Facts. — ^In  an  action  by  the  custodian  of  a  car,  used  by 
defendant  as  a  temporary  substation  for  its  electric  railway,  for 
injuries  received  from  an  electric  shock  alleged  to  have  been 
caused  by  defective  wiring,  an  instruction  which  in  effect  told  the 
Jury  that  if  it  finds  that  there  was  a  safe  way  in  which  defend- 
ant, without  any  great  additional  expense  or  Interference  with 
its  business,  could  have  connected  its  high  tension  wires  with  its 
transformers,  It  was  its  duty  to  choose  such  safe  way  rather  than 
the  unsafe  one,  was  erroneous  in  that  it  assumed  that  the  way 
in  which  the  wiring  had  been  done  was  dangerous  and  that  the 
same  had  been  negligently  done.    pp.  248. 250. 

8.  Negligence.— Jttn/  Question. — The  question  of  negligence  is  or- 
dinarily one  of  fact  for  the  Jury,  but  the  court  may,  where  the 
facts  admit  of  no  other  inference,  tell  the  jury  that  if  it  finds 
that  such  facts  were  proved,  negligence  may  be  inferred  there- 
from,   p.  250. 

From  Tipton  Circuit  Court;  Leroy  B.  Nash,  Judge. 

Action  by  Ruel  G.  Sullivan  against  the  Indiana  Union 
Traction  Company.  Prom  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Reversed. 


NOVEMBER  TERM,  1912.  241 

Indiana  Union  Traction  Ca  v.  Snlliyan — 63  IncL  App.  289. 

James  A.  Van  Osdol,  Louis  B.  Ewbank,  Kittinger  &  Diven 
and  J.  B.  Coleman,  for  appellant. 
Ellis  &  Ellison,  for  appellee. 

HoTTEL,  J. — This  is  an  action  for  personal  injuries  sus- 
tained by  appellee  while  in  the  employ  of  appellant  and 
alleged  to  have  been  caused  by  the  escape  of  electricity  from 
appellant's  high  voltage  wires.  The  complaint  is  in  one  para- 
graph and  states  in  detail  facts  showing  that  appellant  is  a 
corporation  engaged  in  the  business  of  operating  a  system  of 
street  and  interurban  railroads;  that  for  such  purpose  it 
produces,  carries  and  stores  electric  currents ;  that  a  uniform 
supply  along  its  various  lines  is  maintained  by  stations  and 
substations,  located  at  points  distant  from  its  central  power 
station ;  that  on  and  prior  to  November  12,  1907,  defendant 
conducted  one  of  said  substations  at  the  town  of  Laf ontaine, 
in  Wabash  County,  Indiana ;  that  plaintiff  was  employed  as 
tender  for  said  station,  his  duties  being  to  clean  and  look 
after  certain  machines  and  switchboards  therein ;  that  a  few 
days  prior  to  said  date  the  defendant  for  the  purpose  of 
making  some  changes  and  repairs  at  said  station,  placed  a 
car  upon  a  side  track  in  close  proximity  thereto  and  equipped 
such  car  with  a  switchboard  and  necessary  appliances  to  use 
temporarily  as  a  substation;  that  an  electrical  current  of 
500  to  700  volts  could  be  and  was  then  being  carried  and 
conveyed  by  means  of  insulated  wires  in  such  a  way  that 
a  person  being  in  close  proximity  to  such  wires  would  not 
be  shocked  or  injured;  that  a  wire  charged  with  voltage  of 
anything  above  1,000  volts  insulated  in  the  regular  way  was 
extremely  dangerous  to  those  near  or  about  the  same.  ''That 
the  defendant  was  negligent  and  careless  in  placing  said  car 
at  said  point  for  said  purpose  in  this,  that  the  same  was  too 
small  and  of  not  suiBScient  height  of  ceiling  to  enable  a  per- 
son having  charge  thereof  to  perform  his  duties  with  reason- 
able safety  under  the  circumstances;  that  it  negligently  and 
carelessly  placed  and  equipped  two  insulated  wires  along 
Vol.  53—16 
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the  ceiling  of  said  car  and  connected  the  same  at  one  end 
with  its  switchboard  and  equipment  in  said  car,  and  at  the 
other  end  with  high  tension  wires  carrying  a  voltage  of 
3,000  to  3,500  volts,  and  so  attached  as  to  charge  said  wires 
in  said  car  with  said  high  voltage ;  that  said  wires  were  so 
placed  as  to  be  in  close  proximity  to  the  head  of  the  person 
wJio  would  perform  the  duties  of  tender  in  said  car;  that 
after  its  wires  were  so  placed  and  connected  the  defendant 
negligently  and  carelessly  ordered  the  plaintiff  to  enter  and 
take  charge  of  such  car  and  to  clean  the  machinery  therein, 
and  required  him  to  be  in  such  parts  thereof  as  would  bring 
his  head  in  close  proximity  to  said  heavily  charged  wires, 
and  needlessly  and  unnecessarily  exposed  him  to  great  dan- 
ger of  life  and  limb  by  being  burned  and  shocked  by  the 
electricity  in  said  wires ;  that  the  defendant  negligently  and 
carelessly  failed  and  neglected  to  use  reasonable  care  to 
provide  the  plaintiff  with  a  reasonably  safe  place  to  perform 
his  duty  as  aforesaid,  and  negligently  and  carelessly 
equipped  said  car  as  aforesaid,  and  negligently  and  care- 
lessly used  said  car  for  said  purpose,  the  same  being  too 
small  and  too  low  for  said  purpose,  and  negligently  and 
carelessly  ordered,  directed  and  required  the  plaintiff  to 
clean  said  machinery  and  perform  his  duties  in  said  car  and 
in  close  proximity  to  said  wires  as  aforesaid,  and  negligently 
and  carelessly  failed  and  neglected  to  notify  or  apprise  plain- 
tiff or  give  him  any  notice  or  warning  whatever  of  the  dan- 
gerous character  of  said  wires  and  surroundings;  that  the 
plaintiff,  in  obedience  to  said  order,  and  demand  of  defend- 
ant and  in  the  line  of  his  duty  under  said  employment,  did 
on  November  9,  1907,  enter  said  car  and  proceed  with  his 
duties  as  tender  thereof,  and  while  cleaning  the  machinery 
and  appliances  therein,  where  he  was  so  ordered,  directed 
and  required  to  be,  was  then  and  there,  by  reason  and  on 
account  of  the  said  negligence  and  carelessness  of  the  de- 
fendant, greatly  burned,  shocked  and  injured  by  said  electric 
current."    The  complaint  contains  the  necessary  averments 
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with  reference  to  appellant's  knowledge  and  appellee's  lack 
of  knowledge  of  the  manner  of  the  equipment  of  the  car  and 
the  dangers  to  which  appellee  was  exposed  by  being  required 
to  work  therein. 

A  demurrer  to  this  complaint  was  overruled  and  the  issues 
closed  by  a  general  denial.  A  trial  by  jury  resulted  in  a 
verdict  for  appellee  in  the  sum  of  $3,500,  with  which  was 
filed  answers  to  a  number  of  interrogatories.  A  motion  for 
a  judgment  on  such  answers  and  a  motion  for  a  new  trial 
were  each  overruled  and  exceptions  saved.  The  ruling  on 
each  of  these  motions  is  assigned  as  error  and  relied  on  for 
reversal. 

The  sufficiency  of  the  complaint  is  not  here  questioned  and 

it  is  conceded  by  appellant  that  ''under  the  extreme  rule" 

applied  in  this  court  there  is  evidence  tending  to  support  its 

aUegations,  but  it  is  insisted  that  a  part  of  this  evi- 

1.  dence  was  outside  the  issues,  and  that  error  was  com- 
mitted in  its  admission.  One  of  appellee's  witnesses 
was  asked  the  following  question  ''I  will  ask  you  if  this  car 
of  which  I  have  described  with  the  rotary  in  one  end  the 
transformers  in  the  other  is  run  up  along  the  side  of  a  regu- 
lar relay  station  from  which  it  receives  the  current  of  over 
16,000  to  26,000  volts;  what  would  be  the  modem  and  ap- 
proved manner  of  equipping  the  car  as  to  the  end  of  the 
car,  for  safety  that  wires  should  be  brought  in?  •  •  • 
Tell  which  end  of  the  car  the  wires  should  be  brought  int" 
and  the  witness  was  permitted  to  answer:  **The  wires 
should  come  in  the  end  of  the  car  closest  to  the  transform- 
ers." Objections  were  made  by  appellant  to  this  question 
which  were  overruled  and  exceptions  properly  saved.  A  mo- 
tion was  also  made  to  strike  out  the  evidence  which  was  also 
overruled  and  exceptions  saved.  The  complaint  expressly 
avers  that  the  ^'defendant  negligently  and  carelessly  placed 
and  equipped  two  insulated  wires  along  the  ceiling  of  said 
car  and  connected  the  same  at  one  end  with  its  switchboard 
and  equipment  in  said  car,  and  at  the  other  end  with  high 
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tension  wires."  We  think  this  averment  entitled  the  ap- 
pellee to  any  evidence  that  might  tend  to  prove  that  appel- 
lant was  careless  and  negligent  in  the  placing  of  said  high 
tension  wires.  It  will  also  be  observed  from  the  averments 
of  the  complaint  above  set  out  that  it  contains  the  general 
averment  that  the  appellant  '^negligently  and  carelessly 
failed  and  neglected  to  use  reasonable  care  to  provide  the 
plaintiff  with  a  reasonably  safe  place  to  perform  his  duty. ' ' 
Under  this  general  averment,  any  evidence  which  would 
prove  or  tend  to  prove  such  lack  of  reasonable  care  was  ad- 
missible. The  evidence  complained  of  tended  to  prove  such 
lack  of  reasonable  care,  and  was  therefore  within  the  issues. 
Alleged  error  in  giving  and  refusing  certain  instructions 
is  next  urged.  "We  are  here  met  with  an  earnest  insistency 
by  appellee  that  the  instructions  are  not  in  the  record  and 
that  any  error  predicated  in  the  giving  or  refusal  to  give 
any  of  them  is  therefore  unavailable  on  appeal.     It 

2,  is  too  well  settled  to  need  the  citation  of  authority 
that,  unless  the  instructions  are  brought  into  the 

record  by  one  of  the  modes  prescribed  by  statute,  they  will 
not  be  considered  on   appeal.    Appellee  contends: 

3.  (1)  that  the  record  fails  to  show  a  filing  of  the  in- 
structions; (2)  that  it  is  not  shown  that  all  the  in- 
structions given  and  refused  are  in  the  record.  The  fol- 
lowing is  a  part  of  the  record  entry  on  the  subject:  **The 
argument  of  counsel  having  been  heard,  the  court  having 
given  the  instructions,  which  instructions  given  and  those 
refused  are  by  order  of  the  court  filed  in  open  court  and 
are  in  the  words  and  figures  following: — "  Immediately  fol- 
lowing this  entry  are  the  instructions  of  appellee  and  appel- 
lant  and  those  given  by  the  court  in  the  order  named.  At 
the  beginning  of  appellee's  instructions  is  his  request  that 
they  be  given,  properly  signed  by  (his)  attorneys.  There 
is  also,  at  the  beginning  of  appellant's  instructions,  a  request 
that  they  be  given,  signed  by  its  attorneys.  At  the  close 
of  appellee 's  instructions  is  a  memorandum  as  follows :    ' '  Of 
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the  above  and  foregoing  instructions  tendered  and  requested 
by  the  plaintiff,  those  numbered  1,  2,  3,  4,  5,  6  and  7  are 
refused  and  those  numbered  8,  9, 10, 11, 12  and  13  are  given 
by  the  court  this  March  18,  1910.  Leroy  B.  Nash,  Judge 
Tipton  Circuit  Court.  And  to  the  giving  by  the  court  of 
the  above  and  foregoing  instructions  requested  and  tendered 
by  plaintiff,  those  numbered  8,  9, 10, 11, 12  and  13  and  each 
of  them  severally,  the  defendant  objects  and  excepts,  this 
19th  day  of  March,  1910.  J.  A.  Van  Osdol,  "W.  A.  Kittinger, 
J.  R.  Coleman,  Attys.  for  Defendant.''  A  like  memorandum 
appears  at  the  close  of  appellant's  instructions  except  the 
modification  necessary  to  make  it  apply  to  its  instructions 
and  except  also  that  the  exceptions  taken  are  signed  by 
appellant's  attorneys.  The  court's  instructions  are  properly 
signed  by  the  judge,  and  appellant's  exceptions  thereto, 
noted  and  signed  by  appellant.  We  think  we  have  indicated 
enough  of  the  record  to  show  that  the  instructions  are 
brought  into  the  record  in  this  case  by  a  substantial  com* 
pliance  with  both  the  letter  and  spirit  of  §561  Bums  1908, 
Acts  1907  p.  652,  and  the  decisions  of  the  Supreme  Court 
and  this  court  construing  such  section. 

Complaint  is  made  of  instruction  No.  12  given  at 
4.  appellee's  request.  This  instruction  is  as  follows: 
'^The  defendant  is  not  an  insurer  of  its  employees 
against  injury,  nor  does  it  covenant  to  supply  a  place  for 
them  to  work  in  that  is  safe  beyond  a  peradventure  or  con- 
tingency, hut,  notivithstanding  this,  the  defendant  is  re- 
qvired  to  furnish  its  employes  tvith  a  suitable  and  ordinarily 
safe  place  in  which  to  perform  their  duties  in  order  to  per- 
from  the  duties  required  of  them  and  an  ordinarily  suitable 
place  in  which  to  prosecute  their  work,  and  an  employee  has 
a  right  to  repose  confidence  in  his  employer  that  he  has  ex- 
ercised proper  prudence  and  caution  in  providing  him  such 
an  ordinarily  safe  place  in  which  to  perform  his  duties  and 
rely  upon  the  safety  of  the  place  assigned  to  him  and  where 
an  employeey  thtis  relying,  receives  injuries  in  consequence 
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of  the  failure  or  neglect  of  the  employer  to  disclose  to  him 
hidden  or  latent  and  unseen  defects  or  perils  which  the 
employer  knew  or  which  he  should  have  known  hy  the  exer- 
cise of  reasonable  prudence  and  where  an  employee  is  with- 
out  fwuLt  or  negligence  on  his  part,  the  employer  must  re- 
spond  in  damages  for  any  injury  thus  sustained.  The  em- 
ployer  especially  acknowledges  that  he  will  not  expose 
the  employee  to  danger  which  is  not  ohvious  or  of  which 
the  latter  has  no  knowledge  or  adequate  comprehension, 
and  which  is  not  reasonably  fairly  incident  to  and  with- 
in the  ordinary  risk  of  the  services  which  he  has  under- 
taken.  And  if  you  find,  from  a  preponderance  of  the 
evidence  in  the  case,  that  the  defendant,  the  Indiana 
Union  Traction  Company,  failed  to  perform  its  duties 
thu>s  defined  toward  the  plaintiff,  and  as  a  result  of 
such  failure  of  duty  on  its  part  the  plaintiff,  while  engaged 
in  his  duties  toward  the  defendant,  was  injured,  as  averred 
in  his  complaint,  as  a  result  of  a  hazard  which  was  not  open 
and  apparent  to  him  and  which  was  unknown  by  him  at  the 
time  and  without  fa/alt  or  negligence  on  his  part,  then  the 
defendant  would  be  liable  to  the  plaintiff  for  such  injury, 
and  your  verdict  should  be  for  the  plaintiff.''  It  is  insisted 
that  this  instruction  attempts  to  state  under  what  circum- 
stances the  master  is  liable  for  actionable  negligence  and 
upon  the  hypothesis  therein  stated  directs  a  verdict  for  ap- 
pellee, and  that  it  omits  the  element  that  ''the  servant  as- 
sumes those  incidental  dangers  of  which  he  knew  or  by  the 
exercise  of  ordinary  care  could  have  known."  We  think  the 
words  of  the  instruction  which  we  have  italicized,  answer 
this  objection.  These  words,  by  implication,  inform  the  jury 
that  it  is  not  the  master's  duty  to  protect  his  servant  against 
dangers  **  reasonably  and  fairly  incident  to  and  within  the 
ordinary  risk  of  the  services  which  he  has  undertaken, '*  and, 
the  instruction,  when  read  in  its  entirety,  limits  the  right  to 
recover  in  such  cases  to  those  injuries  resulting  from  the 
failure  or  neglect  of  the  employer  to  disclose  hidden,  or 
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latent  and  unseen  defects  or  perils,  the  risk  of  which  is  not 
assumed  by  the  servant,  under  his  contract  of  employment. 
The  instruction,  in  some  of  its  parts,  is  not  entirely  free 
from  the  criticism  which  appellant  makes,  but  when  read 
in  its  entirety,  we  think  states  the  law  in  accord  with  the 
authorities.  Wabash,  etc.,  R.  Co.  v.  Morgan  (1892),  132 
Ind.  430,  31  N.  E.  661,  32  N.  E.  85 ;  Indianapolis  Traction, 
etc.,  Co.  V.  Holtsclaw  (1908),  41  Ind.  App.  520,  527,  82  N. 
E.  986;  Columbian  Enameling,  etc,  Co.  v.  Burke  (1906),  37 
Ind.  App.  518,  522,  77  N.  B.  409, 117  Am.  St.  337. 

Objection  is  also  made  to  that  part  of  the  instrue- 

5.  tion  which  tells  the  jury  that  *'the  defendant  is  re- 
quired to  furnish  its  employes  with  a  suitable  and 

6.  ordinarily  safe  place  in  which  to  perform  their  du- 
ties.** This  statement  is  not  technically  correct  and  is 

open  to  criticism.  What  might  be  an  ordinarily  safe  place 
to  work  in  one  line  of  business  would  not  be  ordinarily  safe 
in  another  line  of  business.  The  rule  as  generally  stated  is 
that  ^Hhe  master  must  exercise  reasonable  care  and  diligence 
to  provide  his  servants  with  a  safe  place  in  which  to  work.'* 
India^iapolis  Traction,  etc.,  Co.  v.  Holtsclaw,  supra,  527; 
Cleveland,  etc.,  R.  Co.  v.  Snow  (1906),  37  Ind.  App.  646,  652, 
653,  77  N.  E.  908;  Pittsburgh,  etc.,  R.  Co.  v.  Adam^  (1886), 
105  Ind.  151,  162,  5  N.  E.  187;  Bedford  Quarries  Co.  v. 
Bough  (1907),  168  Ind.  671,  689,  80  N.  E.  529,  14  L.  R.  A. 
(N.  S.)  418. 

The  eflfect  of  this  rule  is  to  require  the  place  of  work  to 
be  ordinarily  safe  for  the  employes  when  considered  with 
reference  to  the  character  of  the  work  required  of  them,  and 
we  think  this  was  the  meaning  intended  by  the  instruction 
and  that  it  was  so  understood  by  the  jury.  The  safe  rule, 
however,  is  to  qualify  or  indicate  the  care  to  be  used  in  pro- 
viding the  safe  place  of  work  rather  than  to  qualify  the  place 
of  work  as  was  done  in  this  instruction.  The  master  in 
such  cases  must  exercise  that  degree  of  care  and  caution 
which  ordinary  prudence  would  dictate,  taking  into  account 
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the  dangers  and  hazards  of  the  service  required  and  the 
usual  and  known  methods  of  avoiding  the  same.  Jenny 
Electric  Mfg.  Co.  v.  Flannery  (1913),  post  397,  98  N.  B. 
424,  428.  This  degree  of  care  and  caution  would  doubtless 
result  in  an  '^ ordinarily  safe  place  of  work"  when  reference 
is  had  to  the  character  of  the  service  required.  The  instruc- 
tion omits  the  qualifying  words  above  indicated  and  therein 
affords  a  reason  for  just  criticism.  However,  we  are  in- 
clined to  believe  that  when  the  instruction  is  considered  with 
all  the  other  instructions  given  in  the  case,  that  the  jurors 
were  not  misled  thereby  and  that  they  understood  it  as  hav- 
ing the  meaning  above  indicated. 

Complaint  is  also  made  of  instruction  No.  13  given 
7.  at  appellee's  request,  which  is  as  follows:  ''While 
the  defendant  is  not  an  insurer  against  accident  for 
injury  to  its  employees,  yet  I  instruct  you  that  if  you  find, 
from  a  preponderance  of  all  the  evidence,  that  the  plaintiff 
was  employed  to  work  for  the  defendant  in  its  substation  at 
Lafontaine,  Indiana,  then  I  instruct  you  that  it  was  the  duty 
of  the  defendant  to  exercise  reasonable  care  and  prudence 
in  providing  the  plaintiff  with  a  safe  place  in  which  to  per- 
form his  duties  under  said  employment,  and  this  duty  of 
the  defendant  is  a  continuous  one,  through  all  of  plaintiff *s 
said  employment ;  and  if  you  find,  from  a  preponderance  of 
all  the  evidence,  that  the  defendant  while  attempting  to 
repair  its  regular  substation  at  said  town  of  Lafontaine,  ran 
one  of  its  cars  upon  the  side  track  or  switch  at  said  town, 
and  attempted  to  equip  the  same  with  machinery  and  appli- 
ances and  switch  boards  necessary  for  the  purpose  of  using 
the  same  as  a  temporary  substation  at  said  point,  then  I 
instruct  you  that  it  was  the  duty  of  the  defendant  in  doing 
so  to  exercise  reasonable  care  and  precaution  in  the  manner 
and  method  in  which  the  appliances  and  equipments  of  said 
car  were  arranged  for  the  safety  of  those  who  were  required 
to  work  in  said/ temporary  substation ;  and  if  you  find,  from 
a  preponderance  of  all  the  evidence,  that  the  defendant,  in 
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equipping  said  car  for  said  purpose  could  have  placed  its 
high  tension  fvires  through  the  other  end  of  the  car  from 
which  it  did  place  them  and  thereby  brought  down  its  wires 
ai  said  end  of  send  car  to  the  transformers  in  said  car  an'd 
thereby  avoided  having  said  wires  placed  the  length  of  said 
car  overhead  and  xmder  the  ceiling  thereof,  and  if  you 
further  find  that  the  same  could  have  so  been  done  without 
any  great  additional  expense  or  interference  with  defend- 
ant's business  in  said  substation,  and  that  thereby  the  rotary 
in  the  opposite  end  of  said  car  (if  you  find  said  rotary  was 
in  opposite  end  of  said  car)  could  have  been  safely  cleaned 
and  put  in  condition  without  exposing  the  plaintiff  to  hazard 
or  danger  from  said  wires  while  cleaning  said  rotary,  then 
1  instruct  you  that  it  was  the  duty  of  the  defendant  to  take 
said  precaution  and  so  pl(sce  said  wires  at  said  end  of  said 
car  so  that  the  danger  to  the  plaintiff,  if  any,  while  working 
in  said  car,  about  said  rotary,  could  have  been  avoided,  and 
if  you  find,  from  a  preponderance  of  the  evidence,  that  the 
defendant  did  not  exercise  reasonable  care  and  precaution 
in  so  placing  said  wires,  and  as  a  result  of  said  neglect  on 
the  part  of  the  defendant,  the  plaintiff  was  injured,  as 
averred  in  his  complaint,  by  reason  of  the  current  escaping 
from  said  wires  and  coming  in  contact  with  this  plaintiff, 
which  danger  and  hazard  was  unknown  to  the  plaintiff  and 
could  not  have  been  discovered  by  him,  by  the  exercise  of 
ordinary  care  and  prudence,  and  that  he  was  injured  with- 
out any  negligence  or  fault  on  his  part,  then  the  defendant 
would  be  liable  to  the  plaintiff  for  any  injuiy  so  received, 
and  your  verdict  should  be  for  the  plaintiff."  It  is  insisted 
that  this  instruction  told  the  jury,  in  effect,  that  it  was  the 
duty  of  the  defendant  ^'to  have  placed  its  high  tension 
wires  through  the  other  end  (of  the  car)  from  which  it  did 
place  them,"  and  that  in  this  respect  the  instruction  was 
outside  the  issuea  What  we  have  already  said  with  refer- 
ence to  the  averments  of  the  complaint  on  this  subject  and 
the  admission  of  the  evidence  thereunder,  disposes  of  this  ob- 
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jection.  It  is  next  urged  that  this  instruction  invaded  the 
province  of  the  jury  in  attempting  to  tell  it  as  a  matter  of 
law  that  it  was  appellant's  duty  to  wire  its  car  in  the  partic- 
ular manner  indicated  by  the  instruction.  Ordi- 
8.  narily,  negligence  is  a  question  of  fact  for  the  jury  to 
determine  from  the  evidence  and  not  for  the  court 
to  declare  as  a  matter  of  law.  Pennsylvaivia  Co.  v.  HensU 
(1880),  70  Ind.  569,  575,  36  Am.  Eep.  188;  Cifidnnaii,  etc., 
B.  Co.  V.  Orames  (1893) ,  136  Ind,  39, 49, 34  N.  B.  714 ;  Louis- 
viae,  etc.,  Traction  Co.  v.  Korbe  (1911),  175  Ind.  450,  93 
N.  B.  5,  94  N.  B.  768;  City  of  Franklin  v.  Barter  (1891), 
127  Ind.  446,  450,  26  N.  B.  882 ;  Chicago,  eto.,  B.  Co.  v.  Mar- 
tin (1903),  31  Ind.  App.  308,  315,  65  N.  B.  591;  Saylor  v. 
Union  Traction  Co.  (1907),  40  Ind.  App.  381,  386,  81  N.  E. 
94.  The  court  may,  however,  assume  certain  facts  within 
the  issues  and  in  support  of  which  there  was  some  evi- 
dence and  where  the  facts  so  assumed  to  exist  admit  of  but 
one  inference,  and  that  inference  is  one  of  negligence,  the 
court  may  tell  the  jury  that  if  it  finds  such  facts  to  be  proven 
by  the  evidence,  it  may  infer  negligence.  The  in- 
7.  struction  complained  of  tells  the  jury,  in  effect,  that 
if  it  finds  that  there  was  a  safe  way  in  which  the 
appellant,  without  any  great  additional  expense  or  inter- 
ference with  its  business,  could  have  connected  its  high  ten- 
sion wires  with  its  transformers,  that  it  was  its  duty  to 
choose  such  safe  way  rather  than  the  unsafe  one.  The  in- 
struction is  subject  to  the  charge  that  it  in  effect  assumes 
that  the  way  in  which  the  wire  was  brought  into  the  car  and 
run  along  the  top  thereof  was  dangerous,  and  that  appellant 
had  not  used  reasonable  diligence  and  care  in  placing  it  so 
as  to  make  it  safe.  This  court,  in  the  case  of  Jenny  Electric 
Mfff-  Co.  V.  Flannery,  supra,  held  that  '*  whether  the  doing 
of  a  certain  act,  or  the  failure  to  do  it,  in  a  particidar  way 
constitutes  due  care,  or  the  want  of  such  care,  should  gen- 
erally be  left  to  the  jury  in  the  light  of  the  evidence.  It  is 
only  in  cases  where  the  facts  are  undisputed,  and  where 
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only  a  single  inference  can  be  reasonably  drawn  therefrom, 
that  the  court  can  say,  as  a  matter  of  law,  that  a  certain 
course  of  conduct  does  or  does  not  constitute  reasonable  care. 
'It  is  only  when  the  standard  of  duty  is  fixed  and  certain, 
or  where  the  negligence  is  so  clear  and  palpable  that  no  ver- 
dict could  make  it  otherwise,  that  the  question  of  negligence 
becomes  one  of  law  and  not  of  fact. *  ^*  To  the  same  effect  is 
the  case  of  Toum  of  Albion  v.  Hetrick  (1883),  90  Ind.  545, 
46  Am.  Rep.  230.  It  is  clear,  under  these  authorities,  that 
the  court  in  instruction  No.  13  above,  invaded  the  province 
of  the  jury,  unless  this  court  can  say  that,  under  the  facts 
of  this  case,  appellant's  negligence  in  the  matter  of  placing 
its  wires  in  its  car  in  the  manner  in  which  it^did  ''was  so 
clear  and  palpable  that  no  verdict  could  make  it  otherwise." 
Expert  evidence  was  offered  by  appellee  to  the  effect  that 
the  wires  should  have  come  in  at  the  end  of  the  car  closest 
to  the  transformer,  but  we  are  not  able  to  say  that  from  this 
evidence  we  must  necessarily  infer  that  appellant  was  negli- 
gent in  taking  its  wires  into  said  car  at  the  other  end  thereof. 
Other  objections  are  urged  to  this  instruction,  but  inasmuch 
as  the  one  already  pointed  out  necessitates  a  reversal  of 
the  case  the  others  need  not  be  discussed. 

It  is  also  urged  that  the  damages  are  excessive  and  that 
the  trial  court  erred  in  overruling  the  motion  for  judgment 
on  the  answers  to  interrogatories  but  the  conclusion  already 
reached  makes  unnecessary  a  discussion  of  these  questions. 
Judgment  reversed  with  instructiona  to  the  court  below  to 
grant  a  new  trial. 

Note.— Reported  In  101  N.  B}.  401.  See»  also,  mider  (1)  26  Cyc. 
1406;  (2)  8  Cyc.  170;  (3)  2  Cyc.  1046;  (4)  26  Cya  1503;  (5)  26 
Cyc.  1491,  1407;  (6)  26  Cyc.  1102;  (7)  26  Cyc.  1497;  38  Cyc.  16n; 
(8)  29  Cyc.  645.  As  to  rule  of  assumption  of  risk,  also  as  to  mas- 
ter's statutory  duty  to  famish  servant  safe  place  to  work  In  and 
safe  appliances,  see  131  Am.  St.  437.  For  servant's  assumption  of 
risk  of  danger  imperfectly  appreciated,  see  4  L.  R.  A.  (N.  S.)  990. 
As  to  assumption  of  risks  of  dangers  created  by  the  master's  negli- 
gence, which  might  have  been  discovered  by  the  exercise  of  ordinary 
care  on  the  part  of  the  servant,  see  28  L.  R.  A.  (N.  S.)  1250. 
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Hammond,  Administrator,  v.  Kingan  &  Company, 

Limited,  et  al. 

[Now  7,836.    FUed  April  ^  1013.] 

1.  Appeal. — RaHew.— Motion  for  Judgment  en  Verdict. — Anstcers 
to  Interrogatories.^QvLestionB  arising  on  the  acti(m  of  the  trial 
court  In  overruling  a  motion  for  Judgment  on  the  verdict,  and  in 
rendering  Judgment  on  the  answers  to  interrogatories,  involve  a 
consideration  of  the  Issues  presented  by  the  pleadings,  the  inter- 
rogatories and  the  general  verdict    p.  254. 

2.  Appeal. — Review. — Verdict. — Anaoers  to  Interrogatories. — Cenr 
trot — ^A  general  verdict  will  control  as  against  the  Jury's  answers 
to  interrogatories,  if  the  latter  can  be  reconciled  therewith  upon 
any  supposable  state  of  facts  provable  within  the  issues  formed 
by  the  pleadings.    p.254b 

a  Tbial.— Fcrdiot— fiTcopa— A  general  verdict  for  i^aintiff  Is  a 
finding  in  his  favor  upon  every  material  allegation  of  the  para- 
graph of  complaint  on  which  such  verdict  rests,    p.  255. 

4.  Master  and  Servant. — Injury  to  Servant. — Proximate  Cause. — 
Assumption  of  Risk. — ^Although  the  Jury*s  answers  to  interroga- 
tories show  that  plaintlfTs  decedent,  whose  death  is  alleged  to 
have  been  caused  by  slipping  on  a  greasy  fioor  and  thereby  coming 
in  contact  with  a  defectively  insulated  electrical  appliance,  knew 
of  the  dangerous  condition  of  the  floor  and  had  assumed  the  risk 
of  all  injuries  of  which  such  condition  was  the  sole  proximate 
cause^  a  recovery  is  not  thereby  barred,  since  if  his  death  re- 
sulted proximately  from  another  cause  for  which  defendant's 
negligence  was  responsible,  he  cannot  be  deemed  to  have  assumed 
the  risk  of  Injury  from  that  source  In  the  absence  of  knowledge 
of  the  danger  to  which  such  negligence  exposed  him.    pp.  255, 257. 

6.  Master  and  Servant. — Injury  to  Servant. — Proximate  Cause. — 
Where  the  complaint  in  an  action  for  death  of  a  servant  charged 
defendant  with  negligence  In  permitting  the  floor  where  decedent 
was  required  to  work  to  become  slippery,  and  in  installing  and 
operating  a  motor  with  uninsulated  binding  posts  in  dose  prox- 
imity to  decedent's  working  place,  and  alleged  that  deced^t's 
death  was  caused  by  a  current  of  electricity  conununicated  to  his 
body  from  such  binding  posts,  with  which  he  came  in  contact  by 
falling,  and  that  the  fall  was  caused  by  the  slippery  condition  of 
the  floor,  a  verdict  for  plaintiflT  Is  a  finding  that  the  two  condi- 
tions of  decedent's  working  place  existed  as  alleged  and  were  due 
to  defendant's  negligence,  and  that  such  conditions  were  the  com- 
bined proximate  cause  of  the  death,    pp.  256, 258. 
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6.  Negugence. — Proximate  Cause. — Concurring  Causes.-^idbUiPif 
— Where  two  canses  combine  and  proximately  concur  In  produc- 
ing an  injury,  tlie  party  at  fault  for  one  of  such  causes  will  be 
held  liable,  provided  the  injury  would  not  have  occurred  In  the 
absence  of  such  fault    p.  257. 

7.  Masteb  Am)  SESYAXT.'-Injwy  to  Servants. — Assumption  of 
Risk, — Negligence  of  Fellou)  Servant. — A  servant  assumes  the 
risk  of  injury  resulting  from  the  negligence  of  a  fellow  servant, 
but  where  the  negligence  of  a  fellow  servant  cooperates  with  the 
negligence  of  the  master  in  producing  the  injury  the  master  is 
liable,    p.  258. 

8.  Master  aotj  Servant. — Inju/ry  to  Servant. — Verdict. — Answers 
to  Interrogatories. — Where  the  complaint  alleged  that  plaintiffs 
decedttit  fell  upon  a  floor  negligently  maintained  in  a  slippery 
condition^  whereby  he  came  in  contact  with  the  binding  posts  of 
an  electric  motor  negligently  maintained  in  an  uninsulated  con- 
dition, and  was  killed,  answers  by  the  Jury  to  interrogatories 
showing  that  the  death  was  proximately  due  to  the  slippery  floor, 
but  not  showing  that  such  was  the  sole  cause,  are  not  In  irrecon- 
cilable conflict  with  a  verdict  for  plaintiff  on  the  theory  that  de- 
cedent had  assumed  the  risk  incident  to  the  defective  condition 
of  the  floor,    p.  25a 

Prom  Marion  Circuit  Court  (17,936) ;  Charles  Bemster, 
Judge. 

Action  by  George  Hammond,  administrator  of  the  estate 
of  John  Whitely,  deceased,  against  Eingan  &  Company, 
Limited,  and  others.  From  a  judgment  for  defendants,  the 
plaintiff  appeals.    Reversed. 

Salem  D.  Clark,  Frank  8.  Roby,  Ward  H.  Watson  and 
JB.  W.  Little,  for  appellant. 
MiUer,  Shirley,  Miller  &  Thompson,  for  appellees. 

Laiby,  J. — ^Appellant's  decedent  was  employed  by  appellee 
in  its  packing  house  as  a  meat  cutter,  and  while  so  employed 
was  killed  by  coming  in  contact  with  the  uninsulated  ter- 
minals of  a  motor  located  in  the  plant  of  appellee  and  us3d 
to  operate  a  saw.  The  case  was  tried  by  a  jury  which  re- 
turned a  general  verdict  in  favor  of  appellant.  The  court 
submitted  to  the  juiy  a  number  of  interrogatories  which 
were  answered  and  returned  with  the  general  verdict.    Ap- 
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pellant  made  a  motion  for  a  judgment  in  his  favor  on  the 
general  verdict  which  motion  was  overruled.  Appellee  then 
moved  for  a  judgment  on  the  interrogatories  notwithstand- 
ing the  general  verdict  which  motion  was  sustained  and  judg- 
ment rendered  accordingly.  Appellant  excepted  to  both  of 
these  rulings  and  brings  the  questions  thus  presented  to  this 
court  for  review. 

The  decision  of  this  question  involves  a  considera- 

1.  tion  of  the  issues  presented  by  the  pleadings,  the 
interrogatories  and  the  general  verdict.    The  com- 
plaint filed  consisted  of  four  iwiragraphs,  but  in  view  of  the 
conclusion  we  have  reached  we  need  consider  only  the  issues 

formed  upon  the  second  paragraph.    If  the  interrog- 

2.  atories  are  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict  when  considered  in  connection  with  the 

issues  formed  upon  this  paragraph,  the  general  verdict  must 
stand  as  against  this  motion,  for  it  is  well  settled  that  the 
general  verdict  will  be  upheld  if  the  interrogatories  can  be 
reconciled  therewith  upon  any  supposable  state  of  facts 
provable  within  the  issues  formed  by  the  pleadings.  Lake 
Erie,  etc.,  R.  Co.  v.  Charman  (1903),  161  Ind.  95,  67  N.  E. 
923;  Union  Traction  Co.  v.  Bamett  (1903),  31  Ind.  App. 
467,  67  N.  E.  205.  In  view  of  the  question  presented  it  is 
not  necessary  to  set  out  all  of  the  allegations  of  this  plead- 
ing. It  alleges  in  substance  that  the  decedent  at  the  time 
of  his  death  was  in  the  employ  of  the  defendant  and  was 
engaged  in  cutting  meat  at  a  table  in  its  packing  house, 
and  that  defendant  was  and  had  been  for  some  time  prior 
thereto  operating  a  saw  on  another  table  by  means  of  an 
electric  motor  or  dynamo  which  was  placed  under  a  table  in 
close  proximity  to  the  place  where  decedent  was  required 
to  work.  It  further  appears  from  such  allegations  that  the 
binding  posts  of  the  motor  so  placed  were  negligently  left 
uninsulated  and  unguarded,  and  that  th^  carried  a  current 
of  electricity  sufficient  to  cause  death.  The  complaint  also 
charges  that  the  defendant  negligently  permitted  the  floor 
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to  become  and  remain  wet,  greasy  and  slippery  at  the  place 
whfCre  decedent  was  required  to  work,  and  that  it  negligently 
installed  and  maintained  the  motor  with  the  uninsulated 
binding  posts  in  close  proximity,  knowing  of  the  dangerous 
and  slippery  condition  of  the  floor  and  knowing  that  dece- 
dent was  likely  to  fall  by  reason  thereof  and  come  in  con- 
tact with  the  exposed  and  uninsulated  binding  posts.  It  is 
alleged  that  decedent  did  not  know  that  the  binding  posts 
were  uninsulated  or  unguarded  and  that  he  did  not  know 
that  they  carried  a  dangerous  current  of  electricity,  and 
that  defendant  failed  to  warn  him  of  such  conditions;  but 
it  is  not  alleged  that  decedent  did  not  know  of  the  slippery 
and  dangerous  condition  of  the  floor.    The  general 

3.  verdict  returned  by  the  jury  is  a  finding  in  favor  of 
the  plaintiff  upon  every  material  allegation  of  this 

paragraph  of  complaint.  It  finds  that  the  defendant  was 
guilty  of  the  acts  of  negligence  charged,  that  the  plaintiff 
did  not  know  of  the  danger  to  which  he  was  exposed  by 
reason  of  such  negligence,  that  the  negligence  charged  caused 
the  death  of  decedent  as  stated  in  the  complauit,  and  that 
the  resulting  damage  was  $5,000.  In  reviewing  the  ruling 
of  the  trial  court  upon  the  motion  for  judgment  on  the  in- 
terrogatories, we  are  required  to  determine  whether  any  of 
the  facts  found  in  response  to  such  interrogatories  are  in 
irreconcilable  conflict  with  the  general  verdict  in  respect  to 
any  of  the  particulars  stated. 

It  is  not  seriously  contended  that  the  answers  to 

4.  interrogatories  negative  the  facts  charged  in  the  com- 
plaint as  constituting  negligence  on  the  part  of  the 

defendant,  but  it  is  contended  that  such  answers  show  that 
the  slippery  condition  of  the  floor  was  the  sole  proximate 
cause  of  the  death  of  decedent  and  that  he  had  knowledge 
of  this  for  a  long  time  prior  to  his  injur/  and  that,  as  a 
matter  of  law,  he  assumed  the  risk  of  any  injury  caused 
thereby.  The  answers  to  the  interrogatories  show  that  dece- 
dent had  worked  for  three  or  four  months  at  the  same,  place 
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he  was  working  at  the  time  he  was  injured,  and  that  the 
floor  was  habitually  in  a  damp,  greaey  and  slippery  condi- 
tion ;  that  it  had  been  in  such  a  condition  during  all  of  the 
time  he  had  worked  there,  and  that  there  was  nothing  to 
prevent  him  from  knowing  the  condition  of  the  floor.  These 
facts  show  conclusively  that  he  did  know  or  should  have 
known  of  the  dangerous  condition  of  the  floor  and  that  he 
assumed  the  risk  of  all  injuries  of  which  the  slippery  floor 
was  the  sole  proximate  cause.  If  the  only  injuries  received 
by  decedent  had  been  such  as  were  occasioned  solely  by  the 
faU,  he  could  not  have  recovered,  but  if  his  death  resulted 
proximately  from  another  cause  for  which  the  negligence  of 
the  defendant  was  responsible,  he  can  not  be  deemed  to  have 
assumed  the  risk  of  injury  resulting  from  such  cause,  unless 
he  knew  of  the  danger  to  which  this  particular  negligence 
of  the  master  exposed  him. 

The  paragraph  of  complaint  under  consideration, 
5.  chaises  that  appellee  was  negligent  in  two  particu- 
lars: (1)  in  permitting  the  floor  where  decedent 
was  required  to  work  to  become  wet,  greasy  and  slippery, 
and  (2)  in  installing,  maintaining  and  operating  the  motor 
with  the  uninsulated  binding  posts  in  close  proximity  to  his 
working  place.  According  to  the  allegations  of  the  com- 
plaint, the  death  of  decedent  was  caused  by  a  current  of 
electricity  communicated  to  his  body  from  these  uninsulated 
binding  posts  with  which  he  came  in  contact  by  falling,  and 
his  fall  was  caused  by  the  slippery  condition  of  the  floor.  It 
thus  appears  that  the  current  of  electricity  would  not  have 
caused  his  death  if  he  had  not  fallen,  and  also  that  the  fall 
would  not  have  caused  his  death  had  it  not  been  for  the 
current  of  electricity  to  which  the  uninsulated  terminals 
exposed  him.  It  is  apparent,  we  think,  that  both  of  these 
causes  concurred  in  producing  the  death  of  decedent  and 
that  in  the  absence  of  either  such  death  would  not  have  oc- 
curred. The  conclusion  of  the  court  is  that  the  complaint 
alleges  and  the  general  verdict  accordingly  finds  that  two 
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conditions  of  the  working  place  of  decedent  existed,  both  of 
which  rendered  it  unsafe,  and  both  of  which  were  due  to  the 
negligent  conduct  of  the  defendant ;  ^and  that  both  of  these 
conditions  concurred  in  producing  his  death  and  were  thus 
the  combined  proximate  cause.  The  subject  of  concurring 
proximate  causes  was  considered  and  discussed  in  an  opin- 
ion recently  rendered  by  this  court  and  need  not  be  further 
discussed  in  this  opinion.  Cleveland,  etc.,  B.  Co.  v.  Clark 
(1912),  51  Ind.  App.  392,  97  N.  E.  822. 

The  answers  to  interrogatories  do  not  show  that  decedent 
had  knowledge  of  the  uninsulated  condition  of  the  binding 
posts  or  that  they  were  charged  with  a  current  of  electricity 
sufficient  to  cause  death,  and  it  can  not  be  said  that  they 
show  that  he  assumed  the  risk  of  injury  from  that  cause. 
It  has  been  frequently  decided  by  this  and  other 
6.  courts  that  where  two  causes  combine  and  proximate* 
ly  concur  in  producing  an  injury,  the  party  at  fault 
for  one  of  such  causes  will  be  held  liable,  provided  the  in- 
JTuy  would  not  have  occurred  in  the  absence  of  such  fault. 
1  Thompson,  Negligence  §68;  Orimes  v.  Louisville ,  etc.,  R. 
Co.  (1892),  3  Ind.  App.  573,  30  N.  E.  200,  and  cases  cited; 
Cincinnati,  etc.,  B.  Co.  v.  Worthington  (1903),  30  Ind.  App. 
663, 65  N.  E.  557,  66  N.  E.  478,  96  Am.  St.  355 ;  Lake  Shore, 
etc,  B.  Co.  V.  Wilson  (1894),  11  Ind.  App.  488,  38  N.  B. 
343;  Beid  v.  Evansville,  etc.,  B.  Co.  (1894),  10  Ind.  App. 
385,  35  N.  E.  703,  53  Am.  St  391. 

The  knowledge  of  the  decedent  of  the  slippery  condition 
of  the  floor  would  preclude  his  representative  from  recover- 
ing for  an  injury  which  resulted  solely  from  such 
4.    condition ;  but  it  does  not  prevent  a  recovery  for  an 
injury  which  resulted  from  that  cause  acting  in  con- 
section  with  another  cause  for  which  defendant's  negligence 
was  responsible,  when  both  causes  concurrently  and  proxi- 
mately produced  the  injury  and  where  he  did  not  assume 
the  risk  of  the  latter  cause.    A  servant  assumes  the  risk 
Vol.  53—17 
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of  injury  resulting  from  the  negligence  of  a  fellow 

7.  servant,  but  it  has  been  held  that  where  the  negligence 
of  a  fellow  servant  cooperates  with  the  negligence 

of  the  master  in  producing  the  injury  the  master  is  liable. 
The  same  principle  applies  here.  Bayce  v.  Fitzpatrick 
(1881),  80  Ind.  526;  Pennsylvania  Co.  v.  McCaffrey  (1894), 
139  Ind.  430,  38  N.  E.  67,  29  L.  B.  A.  104,  and  cases  cited; 
Lutz  V.  Atlmtic,  etc.,  B.  Co.  (1892),  6  N.  M.  496, 30  Pac  912, 

16  L.  It.  A.  819  and  note  thereto.  The  facts  stated 
5.    in  the  complaint  do  not  justify  ns  in  holding  that 

the  slippery  condition  of  the  floor  was  the  sole  prozi* 
mate  cause  of  the  injury  and  the  general  verdict  does  not 
so  find.  The  answers  to  interrogatories  showing  that  dece- 
dent knew  of  such  condition  or  should  have  known  of  it  are 
not  in  irreconcilable  conflict  with  the  general  verdict  This 
case  was  probably  decided  in  the  trial  court  upon  the  authori- 
ty of  the  cases  of  P.  H.  &  F.  M.  Boots  Co.  v.  Meeker  (1905) , 
165  Ind.  132,  73  N.  B.  253,  and  Crwu)ford  &  McCrimmon 
Co.  V.  Oose  (1909),  172  Ind.  81,  87  N.  E.  711,  both  of  which 
have  been  expressly  overruled  by  the  supreme  court  King 
V.  Inland  Steel  Co.  (1912),  177  Ind.  201,  96  N.  E.  337,  97 
N.  E.  529.  The  other  cases  cited  by  appellee  in  so  far  as 
they  follow  the  doctrine  announced  in  the  overruled  cases 
to  which  we  have  referred,  can  not  be  regarded  as  authority. 
The  jury  further  flnds  in  answers  to  interrogatories  that 
the  slippery  condition  of  the  floor  caused  decedent  to  fall, 

that  he  came  in  contact  with  the  motor  after  he  fell, 

8.  and  that  the  death  of  decedent  was  due  proximately 
to  the  slippery  condition  of  the  floor.  Appellant  con- 
tends that  these  answers  show  that  the  slippery  floor  was 
the  proximate  cause  of  the  death  of  decedent  and  that  they 
are  in  irreconcilable  conflict  with  the  general  verdict  We 
think  that  this  contention  has  already  been  answered.  While 
these  answers  do  show  that  the  death  was  proximately  due 
to  the  slippery  floor,  they  do  not  show  that  this  was  the  sole 
cause,  or  that  some  other  cause  for  which  appellee  was  negli- 
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gently  responsible  did  not  operate  concurrently  with  the 
slippery  condition  of  the  floor  in  proximately  causing  the 
death  of  decedent.  In  view  of  the  issues  in  this  case,  we 
think  that  the  facts  found  by  these  answers  can  be  reoon* 
ciled  with  the  general  verdict. 

The  judgment  is  reversed  and  the  trial  court  is  directed  to 
sustain  appellant's  motion  for  jud^ent  on  the  verdict. 
Judgment  reversed. 

Note.— Beported  In  101  N.  E.  885.  See,  also,  mider  (1)  88  Cyc. 
1980;  (2)  88  Cyc.  1929;  (3)  88  Gyc.  1869;  (4)  26  Cya  1226;  (6) 
26  Cya  1613;  (6)  29  Cyc.  496;  (7)  26  Cyc.  1226;  (8)  26  Cya  1613; 
88  Cyc.  1927.  As  to  assumption  of  risk  by  servant  well  aware  of 
it,  see  97  Am.  St  893.  On  the  question  of  servant's  assumption  of 
risk  from  latent  danger  or  defect,  see  17  L.  R.  A.  (N.  S.)  76.  For 
servant's  assumption  of  risk  of  dangers  created  by  the  master's 
negligence,  which  might  have  been  discovered  by  the  exercise  of 
ordinary  care  on  the  part  of  the  servant,  see  28  L;  B.  A.  (N.  8.) 
1260.  As  to  negligence  of  fellow  servant  concurring  with  failure 
of  the  master  to  establish  or  enforce  proper  rules  or  regulations 
for  conduct  of  business,  see  4  L.  R.  A.  (N.  S.)  616w 


May  et  al.  v.  George. 

[No.  7,916.    Filed  April  4,  1913.] 

1.  JuDOMBNT. — Oonatructitm. — In  construing  a  Judgment  reference 
may  be  had  to  the  pleadings  and  to  the  entire  record,    p.  261. 

2.  NiTisAif c&  —  A batement, — Judgment. — Sufflciency. — ^Where  the 
complaint  in  an  action  for  the  maintenance  of  a  private  nuisance 
sufficiently  described  such  nuisance,  a  judgment  reciting  that  "the 
nuisance  set  out  and  described  in  plaintiff's  complaint  be  abated", 
is  not  void  for  uncertainty,  since  H  may  be  made  certain  by 
reference  to  the  complaint    p.  261. 

3.  AFPEAiM'-Beview.'-Judgment'-FaUure  to  Object  Belotc^i^o 
objection  can  be  presented  on  appeal  to  the  rendition  of  a  judg- 
ment on  the  verdict,  unless  by  objection  in  the  court  below  the 
mistake  or  defect  was  pointed  out    p.  262. 

4.  NuiSAWcR— lAcfion  to  Abate. — Evidence. — Statute  of  LimUo' 
tiona. — ^In  an  action  for  the  maintenance  of  a  private  nuisance, 
brought  under  $291  Bums  1908,  1289  R.  S.  1881,  defining  a  nui- 
sance to  be  that  which  is  injurious  to  health,  or  indecent  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
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erty,  so  as  essentially  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  evidence  that  a  gutter,  into  which  de- 
fendants poured  soap»uds  and  other  offensive  matter,  had  been 
In  existence  for  about  fifty  years  and  that  defendants  had  ob- 
tained a  prescriptive  right  to  maintain  the  gutter,  is  Insufficient 
to  show  that  the  action  is  barred  by  the  statute  of  limitations, 
where  the  nuisance  shown,  was  a  continuing  one^    p.  262^ 

5.  Nuisance. — Abatement. — Limitation  of  Actions, — Application  of 
Statute, — Where  a  nuisance  is  of  a  character  so  permanent  that 
it  may  fairly  be  said  that  the  entire  damage  accrues  In  the  first 
instance,  the  statute  of  limitations  begins  to  run  from  that  time ; 
but  if  the  nuisance  may  be  said  to  continue  from  day  to  day,  and 
create  a  ftesh  injury  each  day,  there  still  may  be  a  right  of  action 
for  the  injuries  created  within  the  last  six  years,  though  the 
original  right  of  action  has  been  lost    p.  262. 

6.  Drains. — PrescripPive  Right. — Evidence, — In  an  action  for  the 
abatement  of  a  nuisance  consisting  of  the  pouring  of  soapsuds 
and  other  offensive  matter  into  a  gutter,  defendant's  claim  to  a 
prescriptive  right  to  use  the  gutter,  even  if  obtainable  under 
some  circumstances,  cannot  be  sustained,  where  there  was  no  evi- 
dence that  such  drain  had  been  used  for  that  purpose  prior  to 
six  years  before  the  bringing  of  the  action*    p.  263. 

From  Peny  Circuit  Court;  William  Ridley,  Judge. 

Action  by  Maggie  George  against  Mary  May  and  another. 
From  a  judgment  for  plaintiff,  the  defendants  appeaL  Af- 
firmed. 

Wm.  A.  Land,  for  appellants. 
Ewing,  Boose  &  Seacat,  for  appellee. 

Ibagh^  C.  J. — This  was  an  action  by  appellee  against  ap- 
pellants for  the  maintenance  of  a  private  nuisance,  asking 
for  damages  and  an  abatement  of  the  nuisance.  The  com- 
plaint shows  that  the  parties  /ire  adjoining  property  owners 
in  the  city  of  Cannelton,  Indiana,  that  the  defendants  have 
constructed  and  maintain  an  open  sewer  on  their  premises 
which  empties  into  a  ditch  on  Taylor  Street  above  plaintiff's 
premises,  and  carries  refuse  and  waste  matter  from  ^\e 
defendants*  premises  into  said  ditch,  that  defendants 
for  two. years  emptied  all  their  waste  and  refuse  mat- 
ter, such  as  slop,  soapsuds,  garbage,  and  all  waste  prod- 
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ucts  of  the  body,  into  their  open  sewer,  and  such  mat- 
ter flows  out  into  the  open  ditch  on  Taylor  Street  above 
plaintiff's  real  estate,  thence  down  said  street  and  in 
front  of  and  against  plaintiff's  premises,  thereby  caus- 
ing cesspools  of  stagnant  water,  filth,  and  noxious  mat- 
ter to  be  deposited  in  said  open  ditch  and  in  front 
of  and  against  plaintiff's  real  estate,  that  said  deposits  ren- 
der plaintiff's  property  unhealthy  and  undesirable  as  a 
dwelling  house,  and  has  depreciated  both  its  market  and  its 
rental  value.  It  is  also  averred  that  defendant  picked  and 
tore  away  brick  from  the  foundation  of  plaintiff's  house, 
thus  weakening  the  foundation,  and  that  through  the  open- 
ings thus  formed  defendant  emptied  wash  water  under  said 
foundation,  thus  making  the  earth  under  the  dwelling  damp 
and  muddy  and  causing  the  sills,  sleepers,  flooring  and  walls 
to  mildew,  rot  and  decay.  Trial  by  jury  resulted  in  a  ver- 
dict for  plaintiff,  assessing  her  damages  at  $10,  and  finding 
that  the  nuisance  alleged  in  the  complaint  should  abate. 
The  court  rendered  judgment  on  the  verdict,  and  the  judg- 
ment entry  is  in  the  following  words:  '*It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  recover 
of  and  from  the  defendants  the  sum  of  Ten  Dollars  and  that 
the  nuisaace  set  out  and  described  in  plaintiff's  complaint 
be  abated,  and  that  she  have  judgment  against  defendants 
for  her  costs,  laid  out  and  expended." 

It  is  argued  that  this  judgment  is  void  for  uncertainty. 

The  rule  is  that  '*If  the  entry  of  a  judgment  be  so  obscure 

as  not  to  express  the  final  determination  of  the  court 

1.  with  sufficient  accuracy,  reference  may,  and  indeed 
ought  to,  be  had  to  the  pleadings,  and  the  entire 

record,  when  construing  the  judgment."    Fleenor  v.  Dm- 

kiU  (1884),  97  Ind.  27,  33,  and  authorities  cited.    See,  also, 

Freeman,  Judgments  §45;  11  Ency.  PI.  and  Pr.  934,  956; 

2  Elliott,  Gen.  Prac.  §1019;  Thain  v.  RudisUl  (1890), 

2.  126  Ind.  272,  26  N.  E.  46.     The  present  judgment 
orders  the  abatement  of  the  nuisance  described  and 
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set  out  in  plaintiff's  complaint,  and  under  the  rule  and  the 
authorities  ahove  cited,  may  be  made  certain  by  ref er- 

3.  ence  to  the  complaint.  Further,  no  objection  to  the 
judgment  was  made  below,  by  motion  to  modify,  or 

in  any  other  manner,  and  no  objection  can  be  presented  on 
appeal  to  the  rendition  of  a  judgment  on  the  verdict,  unless 
by  objection,  in  the  court  below,  the  mistake  or  defect  was 
pointed  out.  Tucker  v.  Hyatt  (1898),  151  Ind.  332,  51  N. 
E.  469,  44  L.  B.  A.  129;  Cockrwn  v.  West  (1890),  122  Ind. 
372,  23  N.  E.  140;  KeUey  v.  Houts  (1903),  30  Ind.  App. 
474,  66  N.  E.  408. 

Appellants  also  argue  that  the  court  erred  in  ovet- 

4.  ruling  their  motion  for  new  trial  Appellants  con* 
tend  that  the  evidence  showed  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations.    The  evi- 

5.  dence  showed  that  appellee  had  owned  the  house  in 
which  she  lived  for  less  than  three  years,  that  the 

gutter  into  which  the  offensive  materials  were  poured,  or  a 
similar  gutter,  had  been  in  existence  for  about  fifty  years. 
So  appellants  claim  that  the  cause  of  action  arose  more  than 
six  years  before  the  bringing  of  the  action,  also  that  appel- 
lants had  obtained  by  prescriptive  right  extending  over 
more  than  twenty  years,  the  right  to  maintain  the  gutter. 
This  action  was  brought  under  §291  Bums.  1908,  §289  B.  S. 
1881,  which  provides  that '' Whatever  is  injurious  to  health, 
or  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property,  so  as  essentially  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property,  is  a  nuisance, 
and  the  subject  of  an  action. ' '  The  rule  is  that  if  a  nuisance 
is  of  a  character  so  permanent  that  it  may  be  fairly  said 
that  the  entire  damage  accrues  in  the  first  instance,  the 
statute  of  limitations  begins  to  run  from  that  time.  But  if 
the  nuisance  may  be  said  to  continue  from  day  to  day  and 
create  a  fresh  injury  each  day,  there  may  still  be  a  right  of 
action  for  the  injuries  created  within  the  last  six  years, 
though  the  original  right  of  acti<m  has  been  lost    Peck  v. 
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City  of  MicMgm  City  (1898),  149  Ind.  670,  683,  49  N.  E. 
800. 

The  nuisance  alleged  in  the  complaint  and  proved  by  the 
evidence  was  not  the  maintenance  of  the  gutter,  but  the  use 
to  which  the  gutter  was  put.  Merely  because  there  was  a 
drain  to  carry  away  water  in  existence  for  more  than  twenty 
years,  it  does  not  follow  that  appellee  could  not  recover  for 
the  obnoxious  condition  of  affairs  shown  by  the  complaint, 
and  supported  by  the  evidence,  all  occasioned  by  the  use 
made  of  the  gutter  by  appellants  within  six  years  immedi- 
ately preceding  the  time  the  action  was  begun.  Such  a 
nuisance  was  a  continuing  one  and  not  barred  by  the  statute 
of  limitations.    There  was  no  showing  that  the  drain 

6.  had  been  used  prior  to  six  years  before  the  bringing 
of  the  action  for  the  purposes  mentioned  in  the  com- 
plaint, therefore  there  was  no  evidence  which  would  tend 
to  show  a  prescriptive  right  to  use  the  drain  for  such  pur- 
poses, even  if  such  a  right  could  under  some  circumstances 
be  obtained. 

Judgment  affirmed. 

Nom— Reported  In  101  N.  B.  898.  See,  also,  under  (1)  23  Cyc. 
1101,  1102;  (2)  29  Cyc.  1252;  (3)  2  Cyc.  703,  705;  (4)  29  Cyc. 
1208,  1237;  (6)  25  Cyc.  1137,  1140.  As  to  the  nature  and  elements 
of  private  nuisance,  see  118  Am.  St.  869.  As  to  the  statute  of 
limitations  in  actions  for  continuous  nuisance^  see  20  Am.  St  178w 


Alvey  v.  Wiggs  et  al. 

[No.  7,877.    Filed  Ajwll  15,  1913.] 

1.  Appeal. — Viwation  Appeal. — Notice  of  Appeal. — Dismissal. — Ap- 
pellant's failure,  in  a  vacation  appeal,  to  give  notice  of  the  appeal 
in  compliance  with  Rule  36  of  the  court  is  cause  for  dismissal, 
p.  264. 

2.  Appeal. — Vacation  Appeal. — Failure  to  Give  Notice  of  Appeal, — 
Waiver. — ^Where,  prior  to  the  time  fixed  in  appellee's  motion  to 
dismiss  a  vacation  appeal  for  failure  to  give  notice,  the  appellee 
entered  a  full  appearance  and  filed  a  brief  upon  the  merits,  the 
giving  of  notice  was  thereby  waived  and  Jurisdiction  attached. 
P(.264. 
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3.  Afpeal. — Review, — Disposition  of  Cause. — ^Wliere  no  error  ap- 
pears in  the  record,  the  cause  will  be  affirmed,  although  a  strict 
compliance  with  the  court  rules  might  warrant  a  dismissal  for 
imperfections  in  appellant's  brief,    p.  266. 

Prom  Dubois  Circuit  Court;  John  L.  Bretz,  Judge. 

Action  by  Daniel  W.  Wiggs  and  others  against  John  B. 
Alvey.  From  a  judgment  for  plaintiffis,  the  defendant  ap- 
peals.   Affirmed. 

R.  W.  Armstrong  and  B.  W.  Pickhardt,  for  appellant. 
Leo  H.  Fisher  and  A.  L.  Oray,  for  appellees. 

Sh£A,  J. — This  action  was  brought  by  appellees  against 
appellant  Alvey  for  damages  for  breach  of  a  written  con- 
tract. The  cause  was  tried  on  the  third  paragraph  of  ap- 
pellees' complaint,  to  which  a  demurrer  was  overruled. 
Appellant  answered  in  two  par|igraphs:  (1)  general  denial; 
(2)  setting  up  in  defense  that  he  tendered  back  $100  paid 
him  to  bind  the  contract,  which  was  refused,  and  he  then 
paid  the  money  to  the  clerk  of  the  court  below.  Appellees 
replied  by  a  general  denial  to  the  second  paragraph  of  an- 
swer. The  issues  formed  were  submitted  to  a  jury  for  trial, 
and  a  verdict  for  $375  returned  for  appellees.  Judgment 
on  the  verdict.  Appellant's  motion  for  a  new  trial  was 
overruled,  exceptions  taken  and  the  cause  appealed  to  this 
court. 

The  appeal  in  this  case  was  properly  treated  as  a  vaca- 
tion appeal.  Appellees  filed  a  motion  to  dismiss  because 
of  the  failure  of  appellant  to  give  proper  notice  as 

1.  required  by  Rule  36  of  this  court.    This  motion  was 
continued  until  final  hearing.     At  the  time  made, 

the  motion  was  well  taken,  as  notice  had  not  been  given, 

and  there  had  been  no  appearance  by  appellees.    The  time 

fixed  by  appellees  in  the  motion  to  dismiss,  for  the 

2.  hearing  thereof,  was  April  25,  1911.    On  April  22, 
1911,  appellees  entered  a  full  appearance,  and  filed 

a  brief  upon  the  merits.     Under  the  settled  practice  of 
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both  this  court  and  the  Supreme  Court,  this  was  a  waiver 
of  notice,  and  jurisdiction  attached.  The  motion  to  dismiss 
the  appeal  is  overruled.  Ewbank's  Manual  §163;  Loucheim 
V.  Seeley  (1896),  151  Ind.  665,  43  N.  B.  646;  Hazelton  v. 
DePriest  (1896),  143  Ind.  368,  42  N.  E.  751;  Schmidt  v. 

Wright  (1882),  88  Ind.  56.     Very  many  imperfec- 
3.    tions  in  the  brief  filed  by  appellant,  are  pointed  out 

by  appellees,  some  of  which  are  well  taken.    A  strict 
enforcement  of  the  rules  might  warrant  the  court  in  dis- 
missing  the   appeal.     We   have,   however,   examined   the 
record,  and  find  no  reversible  error. 
The  judgment  is  therefore  affirmed. 

Note.-— Reported  in  101  N.  B.  637.  See,  also,  under  (1)  2  Cyc. 
873;  3  C?yc,  185;  (2)  2  Cyc.  875;  (3)  3  Cyc.  418.  As  to  waiver  of 
right  of  appeal,  see  13  Am.  Dec.  546. 


Henry,  Receiver,  v.  Epstein,  by  Next  Friend. 

[No.  7,950.    FUed  April  18,  1913.] 

1.  Appeal. — Revieto. — Motion  for  Judgment  on  Answers  to  Inter- 
rogatories,— In  determining  the  question  presented  by  a  motion 
for  judgment  on  the  Jury's  answers  to  Interrogatories,  the  court 
on  appeal  will  consider  only  the  pleadings,  the  answers  to  inter- 
rogatories and  the  general  verdict,    p.  267. 

2.  Appeal^ — Revieto. — Verdict — Answers  to  Interrogatories, — Pre» 
sumptions. — ^In  determining  the  question  presented  on  a  motion 
for  Judgment  on  the  answers  to  interrogatories,  the  court  on 
appeal  must  assume  that  there  was  evidence  to  support  every 
material  averment  of  the  complaint,  and  unless  the  answers  are 
irreconcilable  with  the  general  verdict  on  any  conceivable  state 
of  facts  provable  under  the  issues,  the  general  verdict  will  con- 
trol,   p.  268w 

3.  Railroads. — Injuries  to  Persons  on  Tracks. — Negligence, — Con- 
trihutory  Negligence. — Imputing  Driver's  Negligence  to  Person 
Injured  While  Riding  in  Vehicle. — The  negligence.  If  any,  of 
plaintilTs  father  in  driving  his  wagon,  in  which  she  was  riding, 
across  defendant's  railroad  tracks,  cannot  be  attributed  to  plain- 
tiff,   p.  271. 

4.  Railboads. — Injuries  to  Persons  on  Tracks. — Verdict. — Answers 
to  Interrogatories, — Where  plaintiff  was  injured  by  the  collision 
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of  one  of  defendant's  cars  with  a  wagon  in  whidi  plaintiff  was 
riding  with  her  father,  who  was  the  driver,  answers  by  the  Jury 
to,  interrogatories,  to  be  sufDcient  to  warrant  the  court  in  setting 
aside  the  verdict  for  plaintiff,  must  affirmatively  show  either  that 
plaintiff's  injury  did  not  result  from  any  of  the  negligoit  acts  of 
defendant  charged  in  the  complaint  as  being  the  proximate  cause 
thereof,  or  that  the  negligence  of  plaintifTs  father  in  driving 
across  the  tracts  in  front  of  the  car  was  the  sole  proximate  cause 
of  her  injury,  rather  than  a  concurring  cause,  p.  271. 
6.  Railboads. — Injury  to  Persons  on  Tracks, — Verdict, — Answers 
to  Interrogatories. — In  an  action  for  injuries  to  plaintiff  by  the 
collision  of  defendant's  car  with  a  wagon  in  which  plaintiff  was 
riding  with  her  father,  who  was  the  driver,  a  verdict  for  plain- 
tiff is  not  affected  by  answers  to  interrogatories  that  could  only 
affect  the  question  of  negligence  of  plaintiff's  father  in  driving 
onto  the  track,    p.  271. 

6.  Railroads. — Interurhan, — Injury  to  Persons  on  Tracks, — Ver- 
dict,— Answers  to  Interrogatories. — ^Where,  under  the  averments 
of  the  complaint,  in  an  action  for  injuries  sustained  through  the 
collision  of  an  Interurban  car  with  a  wagon  in  which  plaintiff 
was  riding  with  her  father^  who  was  driving,  plaintiff  was  en- 
titled to  prove  excessive  speed  of  the  car  before  the  collision,  and 
other  facts  from  which  the  Jury  could  infer  that  the  motorman 
did  not  have  the  car  under  proper  control  when  plaintiff's  father 
first  drove  upon  the  track,  so  that  the  motorman's  later  efforts 
could  not  prevent  the  collision  that  followed,  answers  to  inter- 
rogatories showing  that  at  the  time  of  the  collision  the  si>eed  of 
the  car  was  not  excessive,  and  that  as  soon  as  plaintiiTs  father 
started  across  the  track  the  motorman  sounded  the  gong  and 
whistle  and  thereafter  did  everything  In  his  power  to  prevent 
collision,  will  not  control  a  verdict  for  plaintiff,    p.  272. 

7.  Railboads. — Interurhan, — Injuries  to  Persons  on  Tracks. — 
Proximate  Cause. — Answers  to  Interrogatories. — ^Where  plaintiff 
was  injured  by  an  Interurban  car  while  proceeding  along  the 
highway  in  a  wagon  with  her  father,  answers  by  the  Jury  to 
interrogatories  showing  that  plaintiff's  father  was  driving  along 
the  south  side  of  the  road,  and  that  while  so  driving,  a  few 
minutes  prior  to  the  accident,  plaintiff  and  her  father  saw  a  car 
about  1400  feet  ahead  of  them  approaching  on  the  south  track, 
and  that  plaintiff's  father  then  immediately  turned  his  horses 
across  the  north  track,  on  which  the  car  that  collided  was  ap- 
proaching, the  court  cannot  say  as  a  matter  of  law  that  the  act 
of  plaintiff's  father  In  suddenly  turning  the  wagon  onto  the  north 
track  was  the  sole  proximate  cause  of  plaintiff's  injury,    p.  273. 

8.  Nboliqence. — Proximate  Cause. — Jury  Question. — The  question 
of  proximate  causes  whether  it  relates  to  the  negligence  of  plain- 
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tiff  or  to  that  of  defendant,  is  primarily  a  question  of  fact  for 
the  Jury.  p.  275. 
9.  Appeal. — Review, — Answers  to  Interrogatories, — Decision  in 
Companion  Case, — Effect, — Where,  under  the  averments  of  the 
complaint  in  an  action  for  injuries  sustained  In  a  collision  with 
an  Interurban  car,  the  same  facts  and  acts  of  negligence  may  have 
been  proved  that  were  proved  In  another  action  growing  out  of 
the  same  collision,  and  which  has  been  decided  on  appeal,  and 
the  Jury's  answers  to  interrogatories  in  the  present  case  are  not 
inconsistent  with  the  facts  of  the  former  case,  such  former  case 
will  In  a  measure  be  controlling  in  the  one  before  the  court 
p.  275. 

From  Superior  Court  of  Marion  County  (79,277) ;  Clar- 
ence E,  Weir,  Judge. 

Action  by  Libbie  Epstein,  by  her  next  friend,  Ida  Ep- 
stein, against  Charles  L.  Henry,  receiver  of  the  Indianapolis 
and  Cincinnati  Traction  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed, 

Elam  &  Fesler  and  Claude  Camhem,  for  appellant. 
Alvah  J.  Rucker,  James  E.  Bocap  and  Oliver  A.  Hack- 
ney,  toT  appellee. 

HoTTEL,  J. — This  is  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  alleged  to  have  been 
sustained  in  a  collision  by  one  of  appellant's  cars  with  a 
wagon  in  which  appellee  was  riding.  The  complaint  is  in 
one  paragraph.  The  only  answer  was  a  general  denial. 
There  was  a  trial  by  jury,  resulting  in  a  verdict  in  favor 
of  appellee  for  $200,  with  which  verdict  the  jury  returned 
answers  to  interrogatories.  Appellant  moved  for  judgment 
on  said  answers  which  motion  was  overruled  and  exceptions 
saved.  This  ruling  is  the  only  error  assigned  and  relied  on 
for  reversal. 

In  determining  the  question  presented  by  this  motion  this 
court  will  consider  only  the  pleadings,  the  answers  to  inter- 
rogatories  and   the   general   verdict.     Indianapolis 

1.  Southern  R.  Co.  v.  Emmerson  (1913),  52  Ind.  App. 
403,  98  N.  E.  895,  899  and  authorities  there  cited. 
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*  *  Every  presumption  is  indulged  in  favor  of  the  gen- 
2.    eral  verdict  and  it  is  only  where  a  conflict  between 

such  answers  and  the  general  verdict  is  irreconcilable 
on  any  supposable  state  of  facts  provable  under  the  issues, 
that  such  answers  will  control."  Indianapolis  Southern 
R,  Co.  V.  Emmerson,  supra,  and  authorities  there  cited ;  see, 
also,  Wabash  R.  Co.  v.  Keister  (1904),  163  Ind.  609,  67 
N.  E.  521.  In  determining  the  question  here  presented,  un- 
der the  authorities  just  cited,  we  must  assume  that  every 
material  averment  of  the  complaint  had  some  evidence  to 
support  it.  A  condensed  recital  of  these  averments,  neces- 
sary to  render  intelligent  the  questions  discussed,  follows: 
Appellee,  at  the  time  of  her  injury,  was  eleven  years  old 
and  was  with  her  father  being  conveyed  in  a  one-horse 
covered  huckster  wagon  fifteen  feet  long  and  six  feet  wide 
over  and  upon  Prospect  Street,  a  public  thoroughfare  run- 
ning in  an  easterly  and  westerly  direction  in  the  city  of 
Indianapolis  and  much  used  and  frequented  by  the  citizens 
of  such  city;  that  at  said  time  appellant's  traction  com- 
pany and  Henry,  as  receiver  thereof,  maintained  in  said 
street  two  interurban  railway  tracks  running  parallel  with 
each  other  east  and  west  and  about  five  feet  apart,  the  rails 
of  such  tracks  extending  above  the  street  some  six  inches; 
that  over  these  tracks  said  Henry  as  receiver  was  then  oper- 
ating one  of  its  interurban  cars  outbound  east  over  the 
south  track  in  said  street,  and  another  interurban  car,  in- 
bound, west  over  the  north  track  of  said  street,  each  of  said 
cars  projecting  some  two  feet  over  either  side  of  said  track ; 
that  the  appellee  was  injured  by  a  collision  with  appellant 's 
westbound  car  running  north  at  a  point  in  said  street  where 
the  two  car  tracks  converge  and  pass  under  the  Prospect 
Street  viaduct  of  the  belt  railroad;  that  upon  either  side 
of  said  street  and  tracks  at  the  point  where  appellee  was 
injured  and  for  a  distance  of  150  feet  in  either  direction, 
east  or  west,  there  was  a  perpendicular  wall  some  fifteen 
feet  high;  that  at  and  near  the  point  where  appellee  was 
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injured  the  street  was  so  narrow  that  this  wall  was  only 
three  feet  from  the  near  rail  of  appellant's  track  on  either 
side  of  said  street;  that  great  noise  was  made  by  trains 
passing  over  the  viaduct  of  said  belt  railroad ;  that  *  *  shortly ' ' 
before  appellee's  injury  her  father,  who  was  in  charge  of 
said  horse  and  wagon  and  wholly  responsible  for  its  man- 
agement and  control,  was  driving  west  in  front  of  one  of 
appellant's  westbound  cars  within  or  partly  within  the 
track  over  which  such  car  was  being  operated ;  that  appel- 
lee and  her  father  were  at  all  times  riding  with  their  backs 
toward  said  approaching  car  and  were  unconscious  and 
ignorant  of  its  approach ;  that  at  the  time  of  said  collision 
**and  for  a  period  of  five  minutes  more  or  less  prior  thw'eto 
the  appellant  was  operating  said  car  at  Hhe  negligent  rate 
of  speed  of  thirty-five  miles  more  or  less  per  hour';  that  by 
reason  of  the  elevation  of  said  rails  of  said  track  six  inches 
above  the  street,  they  were  unable  to  turn  toward  the  south ; 
that  for  a  distance  of  300  feet  more  or  less  from  the  place 
of  said  collision  said  wagon  was  being  driven  partly  in  said 
north  track;  that  when  they  were  *150  feet  more  or  less' 
from  the  place  of  collision  they  saw  an  interurban  car  com- 
ing east  on  the  south  track;  that  the  father  then  turned 
the  horse  on  the  north  track,  and  that  appellant  negligently 
struck  with  its  car  the  wagon,"  etc. 

It  is  also  averred  that  the  appellant  saw  and  knew  or 
negligently  failed  and  omitted  to  see  and  know  all  of  the 
conditions  and  situation  of  road,  tracks  and  cars  thereon 
above  described  and  appellee's  situation  and  surroundings 
including  the  character  of  her  wagon  and  the  fact  that  the 
wagon  in  which  she  was  riding  was  in  or  partly  within  the 
north  track  over  which  said  car  was  approaching,  and  the 
respective  distances  of  the  walls,  rails  and  tracks  from  and 
in  relation  to  each  other,  ^'and  the  dangers  imposed  on 
plaintiff  by  the  conjunction  of  all  of  such  conditions  and 
by  each  of  them  separately";  that  appellants  having  such 
knowledge  negligently  omitted  to  check  or  stop  said  car, 
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and  negligently  failed  to  sound  the  gong  on  said  car;  that 
appellee's  injuries  were  tko  proximate  result  of  each  and  all 
of  said  acts  of  negligence.  The  facts  found  by  the  jury  are, 
in  narrative  form,  as  follows :  Appellee  was  hurt  in  a  colli- 
sion, January  3, 1908,  between  appellant's  car  and  a  wagon 
driven  by  apx>ellee's  father,  near  the  Prospect  Street  via- 
duct of  the  belt  railroad.  The  traction  company  has  two 
lines  of  track  running  east  and  west  in  the  roadway  where 
the  collision  occurred.  The  north  track  of  said  railway 
is  known  as  the  inbound,  and  the  south  track  as  the  out- 
bound line.  Appellee  was  riding  in  a  huckster  wagon,  with 
the  top,  sides  and  back  of  the  wagon  covered.  Appellee 
was  sitting  on  a  seat  with  her  father  in  the  front  part  of  the 
wagon.  The  father  was  driving  west  from  his  home  in 
Norwood  into  the  city  of  Indianapolis  along  an  extension 
of  Prospect  Street,  between  Norwood  and  said  city,  and 
had  so  driven  for  several  squares  prior  to  the  accident  along 
the  left  or  south  side  of  the  roadway  for  several  hundred 
feet  immediately  prior  to  the  accident.  The  collision  oc- 
curred near  the  bottom  of  an  incline  or  hill  in  the  road,  and 
it  was  about  600  feet  from  the  bottom  to  the  top  of  said 
hill.  The  hill  was  21  feet  high.  Appellee  and  her  father 
saw  a  car  about  1400  feet  in  front  of  them  coming  out  of 
the  city  on  the  south  track  a  few  minutes  prior  to  the  acci- 
dent. The  father  was  at  this  time  driving  along  the  south 
side  of  said  roadway,  and  upon  seeing  said  car,  some  1400 
feet  distant,  immediately  turned  his  horse  to  the  north  and 
across  the  inbound  or  north  track  in  said  road.  The  wagon 
in  which  appellee  was  riding  was  struck  by  a  car  coming 
from  the  east  on  the  north  track,  while  the  horse  was  being 
driven  across  said  north  track.  The  collision  occurred 
about  the  foot  of  the  hill.  The  car  was  within  50  to  100 
feet  of  said  wagon  when  it  was  turned  across  the  north 
track.  The  motorman  rang  his  gong  and  blew  his  whistle 
as  soon  as  appellee's  father  started  to  drive  across  the 
north  track.     The  motorman  reversed  his  power  and  ap- 
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plied  his  emergency  brake  when  said  wagon  started  across 
to  the  north  side  of  the  street.  At  the  time  of  the  collision 
the  speed  of  said  car  was  10  miles  per  hour,  and  the  car 
stopped  within  15  to  20  feet  after  the  collision.  The  wagon 
was  struck  1^  the  car  immediately  after  it  got  on  the  north 
track.  An  outbound  car  came  up  to  the  place  of  the  acci- 
dent on  the  south  track  from  the  west  3  to  5  minutes  after 
the  accident.  There  was  no  car  at  the  place  of  the  accident 
except  the  car  in  the  collision. 

It  is  well  settled  that  the  negligence  of  appellee's  father, 

if  any,  in  driving  his  horse  and  wagon  across  appellant's 

tracks,  cannot  be  attributed  to  appellee.    City  of  Jef- 

3.  fersonviUe  v.  McHenry  (1899),  22  Ind.  App.  10,  14, 
53  N.  E.  183;  City  of  Evansville  v.  Senhenn  (1898), 

151  Ind.  42,  47  N.  E.  634,  51  N.  E.  88,  41  L.  R.  A.  728,  68 

Am.  St  218;  Wabash  R.  Co.  v.  McNown  (1913),  ante  116, 

99  N.  E.  126, 100  N.  E.  383,  and  authorities  there  cited.     It 

follows  from  these  holdings  that  before  we  will  be 

4.  authorized  to  order  judgment  on  the  answers  to  in- . 
terrogatories,  we  must  be  conyinced  that  the  answers 

thereto  affirmatively  show  either  that  appellee's  injury  did 
not  result  from  any  of  the  negligent  acts  of  appellant 
charged  in  the  complaint  as  being  the  proximate  cause 
thereof,  or  we  must  find  what  is  in  effect  the  same  thing 
viz.,  that  the  negligence  of  appellee's  father  in  driving 
across  the  track  in  front  of  the  appellant's  car  which  col- 
lided with  his  wagon,  was  the  sole  proximate  cause  of  appel- 
lee's injury  rather  than  a  concurring  or  contributory  cause. 
Appellant  urges  (1)  that  the  complaint  alleges  that  ap- 
pellee's father,  as  an  excuse  for  turning  his  horse  over  on 
to  the  north  track,  saw  a  car  coming  towards  them 

5.  on  the  south  track  only  150  feet  away,  and  that  the 
jury  in  its  answers  found  that  this  car  was  1,400 

feet  away  and  did  not  come  up  to  the  scene  of  the  accident 
until  from  3  to  5  minutes  after  it  occurred.  This  averment 
and  the  answers  of  the  jury  with  reference  thereto,  could 


y 
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only  affect  the  question  of  negligence  of  appellee's  father 
and  might  be  important  for  the  purpose  of  determining 
whether  the  father  was  guilty  of  contributory  negligence,  if 
the  suit  were  by  him,  but  inasmuch  as  appellee  cannot  be 
charged  with  her  father's  negligence,  the  general  yerdict 
will  not  be  affected  by  this  answer. 

It  is  further  insisted:  (1)  That  the  complaint  charges 
that  the  car  which  struck  appellee's  wagon  was  running 
35  miles  an  hour  and  that  the  juiy  finds  that  it  was  running 
only  ten  miles  an  hour  and  stopped  within  fifteen  of  twenty 
feet  after  striking  the  wagon.  (2)  That  the  complaint 
charges  that  no  warning  was  given  of  the  approach  of  the 
car,  and  that  the  jury  finds  that  the  motorman  blew  his 
whistle  and  rang  his  gong  as  soon  as  appellee's  father 
started  to  drive  across  the  north  track.  (3)  That  the  com- 
plaint charges  that  ^'for  300  feet  before  the  accident  hi^- 
pened  the  appellee's  wagon  was  being  driven  with  one 
wheel  on  the  north  track  •  •  •  ^  and  that  the  motorman 
.could  see  appellee's  peril  for  300  feet,  but  the  jury  finds 
that  the  wagon  was  being  driven  for  several  hundred  feet 
immediately  prior  to  the  accident  along  the  south  side  of 
the  street,  and  that  the  car  was  within  50  to  100  feet  of  the 
plaintiff's  wagon  when  it  was  turned  across  the  north  track 
and  that  the  wagon  was  struck  immediately  after  it  got  on 
the  north  track."  (4)  **That  the  complaint  chains  that 
the  motorman  negligently  failed  to  stop  his  car  after  he 
saw  appellee's  peril,  but  the  jury  finds  that  the  motorman 
reversed  his  power  and  applied  his  emergency  brake  when 
said  wagon  started  across  to  the  north  side  of  said  street." 
These  answers  find  the  speed  of  the  car  at  the  time  of  the 
collision  and  that  the  motorman  rang  his  gong  and  blew 

his  whistle  as  soon  as  appellee's  father  started  to 
6.    drive  across  the  track,  and  thereafter  did  everything 

in  his  power  to  prevent  the  collision;  but  there  are 
no  answers  that  show  the  speed  of  the  car  "before  the  colli- 
sion, and  from  the  time  the  car  first  came  in  view  of  appel- 
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lee's  wagon  to  the  time  of  the  collision^  and  none  that  show 
any  sounding  of  the  gong  or  blowing  of  the  whistle  or  any 
effort  on  the  part  of  the  motorman  to  warn  appellee  and  her 
father  of  the  approach  of  said  car  before  the  father  turned 
his  horse  across  the  north  track.  Under  the  averments  of 
the  complaint,  appellee  was  entitled  to  prove,  and  for  the 
purposes  of  the  question  under  consideration  we  must  as- 
sume that  she  did  prove  excessive  speed  of  the  car  before 
the  collision,  and  other  facts  from  which  the  jury  had  a 
right  to  infer  that  the  motorman  did  not  have  his  car  under 
proper  control  when  appellee's  father  first  turned  his  horse 
across  the  north  track,  and  that  the  speed  of  such  car  and 
the  negligent  failure  of  the  motorman  to  have  his  car  under 
such  control  as  ordinary  prudence  would  suggest,  in  view 
of  the  situation  and  surroundings  there  existing,  made  it 
impossible  for  his  later  efforts  and  diligence  to  prevent  the 
collision  that  followed.  The  facts  provable  under  the  aver- 
ments of  this  complaint  render  ineffective,  for  the  purpose 
of  overthrowing  the  general  verdict,  answers  to  interroga- 
tories which  show  only  an  absence  of  negligence  on  the  part 
of  appellant's  motorman  after  the  appellee's  peril  became 
certain,  and  make  the  case  easily  distinguishable,  in  this 
respect,  from  the  cases  of  Wabctsh  R.  Co.  v.  Keister,  supra; 
and  Cleveland,  etc.,  R.  Co.  v.  Moore  (1909),  45  Ind.  App. 
58,  90  N.  E.  93,  quoted  from  and  relied  oa  by  appellant. 
It  is  further  claimed  by  appellant,  in  effect,  that  the 
7.  answers  to  interrogatories  show  that  the  wagon  in 
which  appellee  was  riding  was  suddenly  driven  by 
her  father  from  a  place  of  safety  at  the  side  of  the  track 
onto  the  track  in  front  of  the  car,  and  that  this  was  the  in- 
dependent proximate  cause  of  appellee's  injury;  that  the 
appellant's  motorman  was  not  required  to  anticipate  that 
the  driver  of  such  wagon  would  suddenly  turn  it  in  front 
of  such  car.  To  support  this  contention  appellant  relies 
on  the  following  cases:  Indianapolis  St.  R.  Co.  v,  Schmidt 
Vol.  53—18 
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(1905),  35  Ind.  App.  202,  71  N.  E.  663,  72  N.  E.  478;  C(h 
hmbus  8t  R.,  etc.,  Co.  y.  Reap  (1907),  40  Ind.  App.  689, 82 
N.  E.  977;  Kessler  v.  Citizens  8t.  R.  Co.  (1898),  20  Ind. 
App.  427,  50  N.  E.  891 ;  Indianapolis  8t.  R.  Co.  v.  Marsckke 
(1906),  166  Ind.  490,  77  N.  E.  945;  MissouH  Pacific  R. 
Co.  Y.  Hansen  (1896),  48  Neb.  232.  Appellant  assumeB 
more  than  the  answers  of  the  jury  justify.  It  assomte  that 
the  wagon  was  suddenly  turned  from  a  place  of  safety  an 
the  side  of  the  track  in  front  of  the  car.  The  answers  of 
the  jury  as  above  indicated  show  that  the  father  was  driving 
along  the  south  side  of  send  roAdway.  The  wagon  may  have 
been  at  the  south  side  of  such  roadway  and,  under  the  aver- 
ments of  the  complaint,  may  have  had  one  wheel  on  the 
south  side  of  said  track  or  so  near  thereto  as  not  to  be  out 
of  danger  from  said  car,  and  near  enough  to  said  track  to 
suggest  to  such  motorman  the  necessity  of  putting  his  car 
under  control.  The  answers  further  show  that  while  so 
driving  along  the  south  side  of  said  track  the  appellee  and 
her  father  a  few  minutes  prior  to  the  accident  saw  a  car 
about  1400  feet  ahead  of  them  coming  out  of  the  city  on 
the  south  track,  and  that  he  then  immediately  turned  his 
horse  across  the  north  track.  According  to  this  answer  the 
assumption  of  a  sudden  turning  of  the  wagon  on  the  track 
is  not  justified.  It  could  not  have  been  very  sudden  if  the 
wagon  was  struck  ^'immediately"  after  it  got  on  the  track 
and  the  horse  was  turned  to  the  north  and  across  the  track 
*' immediately"  after  the  appellee  and  her  father  saw  the 
car  coming  on  the  south  track,  ^'a  few  minutes  prior  to  the 
accident."  Another  answer  shows  that  the  car  was  50  to 
100  feet  away  when  the  wagon  was  turned  across  the  north 
track.  These  answers  will  not  justify  the  court  in  declar- 
ing as  a  matter  of  law  that  the  sudden  turning  of  said 
wagon  onto  said  track  by  the  father  was  the  sole  proximate 
cause  of  appellee's  injury. 

In  the  case  of  Indianapolis  8t,  R.  Co.  v.  8chmidt,  supra, 
relied  on  by  appellant,  this  court  said  (pp.  207-209) :   ''The 
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quegtion  of  proximate  cause  is  the  same  whether  it 

8.  relates  to  the  negligence  of  the  plaintiff  or  defendant, 
and  in  either  case  it  is  primarily  a  question  of  fact 

for  the  jury.  •  •  •  Had  the  approaching  street  car 
been  in  such  proximity  as  that  the  act  of  appellee  in  turn- 
ing across  the  track  amounted  to  a  casting  of  himself  in  front 
of  it,  then  such  negligent  act  would  be  the  clear  proximate 
cause  of  the  injury,  and  bar  him  from  recovery.*'  See, 
also,  Chdcago,  etc.,  R.  Co.  v.  Martin  (1903),  31  Ind.  App. 
308,  65  N.  E.  591;  Moran  v.  LesUe  (1904),  33  Ind.  App.  80, 
70  N.  E.  162;  Citizens  St.  R.  Co.  v.  Helvie  (1899),  22  Ind. 
App.  515,  53  N.  E.  191 ;  Kessler  v.  Citizens  St,  R.  Co.,  supra. 
Under  the  averments  of  the  complaint  in  this  case  the 
same  facts  and  acts  of  negligence  may  have  been  proven, 
and  we  therefore  assume  they  were  proven,  which 

9.  were  proven  in  the  case  of  Henry  v.  Epstein  (1912), 
50  Ind.  App.  660,  95  N.  E.  276.    The  answers  of  the 

jury  to  the  interrogatories  are  not  necessarily  inconsistent 
with  such  facts,  and  hence  that  case  is  in  a  measure  control- 
ling in  this. 
Judgment  affirmed. 

Note.— Reported  in  101  N.  B.  647.  See,  also,  under  (1)  88  Cyc. 
1830;  (2)  88  Cyc.  1928,  1929;  (3)  33  Cyc.  984,  1015;  29  Cyc.  548; 
(4)  83  Cyc.  1.142;  (5)  33  Cyc.  1142;  38  Cyc.  1928;  (6)  33  Cyc. 
1142;  38  Cyc.  1927;  (7)  33  Cyc.  830;  29  Cyc.  641;  (8)  29  Cyc. 
639;  (9)  11  Cyc.  746.  As  to  imputed  negligence  in  the  case  of  one 
riding  in  vehicle  driven  by  another,  see  110  Am.  St.  280. 


Rooker  et  al.  v.  Ludowici  Celadon  Company. 

[No.  7,783.    Filed  January  21,  1913.    Rehearing  denied 

AprU  18,  19ia] 

1.  PuiAixiNo. — Complaint — Buffidency, — Ifdtial  Attack  on  Appeal. — 
A  complaint,  questioned  for  the  first  time  on  appeal,  is  sufficient, 
if  there  is  not  a  total  failure  to  state  some,  element  essential  to 
recovery,  and  facts  are  stated  sufficient  to  bar  another  action  for 
the  same  causa    p^  277, 
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2.  Mechanics*  Liens. — Foreclosure. — Complaiint. — SutMency.  —  A 
complaint  for  the  foreclosure  of  a  mechanic's  li^ot,  alleging 
that  defendants  are  indebted  to  plaintiff  in  a  certain  sum  for 
labor  performed  and  material  furnished  at  defendants'  special 
instance  and  request  in  the  erection  of  a  certain  dwelling  house 
upon  certain  described  real  estate,  that  such  material  was  fur- 
nished and  the  labor  performed  within  sixty  days  next  preceding 
the  filing  of  notice  of  Intention  to  hold  a  mechanic's  lien,  etc.,  and 
making  a  copy  of  the  notice  a  part  thereof,  was  sufficient  as 
against  attack  made  for  the  first  time  on  appeal.    p.27& 

S.  Pleading. — Complaint— Sufficiency, — The  objection  that  the  ac- 
tion is  upon  a  written  instrument,  and  that  neither  the  original 
nor  a  copy  thereof  is  made  a  part  of  the  complaint,  is  unavailing, 
where  such  objection  does  not  appear  upon  the  face  of  the  plead- 
ing,   p.  27a 

4.  Mechanics'  Liens. — Foreclosure. — Complaint, — ItUtial  Attack  on 
Appeal, — Special  Findings, — ^Where,  in  an  action  to  foreclose  a 
mechanic's  lien,  there  was  a  special  finding  of  facts  by  the  trial 
court,  objections  urged  to  the  sutficiency  of  the  complaint  on  the 
ground  that  it  contained  no  bill  of  particulars,  that  the  exhibit 
of  the  complaint  was  not  properly  identified,  and  that  there  Is  a 
variance  between  the  description  of  the  real  estate  in  the  notice 
and  the  complaint,  were  cured  by  such  finding  as  against  attack 
made  for  the  first  time  on  appeal,    p.  278. 

5.  Appeal.  —  Review,  —  Objections  to  Pleadings,  —  Amendments 
Deemed  Made. — Objections  on  account  of  defects  in  the  pleadings 
that  might  have  been  remedied  in  the  lower  court,  when  raised  on 
appeal,  will  be  deemed  to  have  been  so  remedied,    p.  27& 

6.  Mechanics'  Liens. — Creation  of  Lien, — Statutes. — Both  the  title 
and  the  text  of  the  act  of  1909  (Acte  1909  p.  295)  are  amply  suffi- 
cient to  give  a  lien  to  contractors  and  subcontractors  who  comply 
with  the  provisions  of  the  act    pi.  279. 

7.  Appeal. —  Record. —  Questions  Reviewable. —  Evidence. —  Where 
the  transcript  of  the  evidence  is  not  in  the  record,  there  is  no 
question  before  the  court  as  to  the  sufficiency  of  the  evidence, 
p.  280. 

8.  AFFKAU—Presetiting  Questions  for  Review. — Conclusions  of 
Law. — Error  in  the  conclusions  of  law  on  a  special  finding  of  facts 
can  only  be  considered  when  exceptions  are  duly  reserved  thereto 
and  the  error  is  presented  by  independent  assignment  on  appeal, 
p.  280. 

9.  New  Tbial. — Grounds. — Error  in  Conclusions  of  Law, — ^Brror  in 
a  conclusion  of  law  on  a  special  finding  of  facts  is  not  cause  for  a 
new  trial,    p.  280. 

From  Hamilton   Circuit  Court;  John  F.  Neal,  Special 
Judge. 
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Action  by  the  Ludowici  Celadon  Company  against  Will- 
iam v.  Booker  and  another.  From  a  judgment  for  plain- 
tiff|  the  defendants  appeal.    Affirmed. 

William  V.  Rooker,  for  appellants 
Shirts  &  Fertig,  for  appellee. 

Felt^  p.  J.  —This  is  an  action  by  appellee  against  appel- 
lants to  foreclose  a  mechanic's  lien.  Upon  request,  the 
court  made  a  special  finding  of  facts  and  stated  its  conclu- 
sions of  law  thereon.  Appellants  each  filed  a  motion  for 
a  new  trial  which  was  overruled.  Exceptions  were  reserved, 
both  upon  the  conclusions  of  law  and  the  overruling  of  the 
motion  for  a  new  trial.  From  a  judgment  in  favor  of  ap- 
pellee this  appeal  was  prayed  and  granted.  The  motion 
for  a  new  trial  assigned  reasons  as  follows:  (1)  The  find- 
ing of  the  court  is  not  sustained  by  sufScient  evidence ;  (2) 
is  contrary  to  law;  (3)  the  court  erred  in  each,  the  first, 
second  and  third^  conclusions  of  law.  The  errors  assigned 
are:  (1)  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  the  court  erred  in  over- 
ruling each  of  the  separate  motions  for  a  new  trial. 

Under  the  rule  frequently  announced  and  followed,  a 
complaint  questioned  for  the  first  time,  on  appeal,  will  be 

held  sufficient  if  there  is  not  a  total  failure  to  state 
1.    some  essential  element  of  the  right  of  recovery,  and 

facts  are  stated  sufficient  to  bar  another  suit  for  the 
same  cause  of  action.  After  verdict,  or  the  finding  of  the 
court,  all  intendments  and  presumptions  in  such  cases,  are 
in  favor  of  the  pleading.  The  decision  of  the  trial  court, 
or  verdict  of  the  jury,  cures  all  other  defects  and  such  com- 
plaint is  sufficient  to  supx>ort  the  judgment  rendered  there- 
on. Oliver  Typewriter  Co.  v.  Vance  (1911),  48  Ind.  App.  21, 
95  N.  E.  327.  The  amended  complaint  upon  which  the  case 
was  tried,  in  substance,  charges  that  appellee  is  a  corpora- 
tion ;  that  appellants  are  indebted  to  it  in  the  sum  of  $465.43 
for  labor  performed  and  materials  furnished  by  appellee  at 
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their  special  instance  and  request  in  the  erection  of  a  cer- 
tain dwelling  house  upon  certain  real  estate,  described; 
that  said  materials  were  furnished  and  labor  performed 
within  sixty  days  next  preceding  September  28,  1909 ;  that 
on  said  day,  appellee  filed  in  the  office  of  the  Recorder  of 
Hamilton  County,  Indiana,  a  notice  of  its  intention  to  hold 
a  mechanic's  lien  for  said  sum  on  the  dwelling  house  and 
real  estate,  so  described,  '^a  copy  of  which  is  filed  herewith 
as  a  part  thereof" ;  that  appellee  holds  a  lien  on  said  dwell- 
ing and  real  estate  for  the  amount  of  said  debt,  which  is 
due  and  unpaid;  that  a  reasonable  attorney's  fee  for  ap- 
pellee's counsel  is  $75.  Immediately  following  the  com- 
plaint, is  what  purports  to  be  a  copy  of  the  notice  of 
appellee's  intention  to  hold  a  lien. 

It  is  contended  that  the  complaint  is  insufficient 

2.  to  warrant  a  foreclosure  and  is  bad  for  want  of  a  bill 
of  particulars ;  that  the  exhibit,  the  copy  of  the  lien, 
is  not  properly  identified;  that  the  suit  is  upon  a 

3.  written  instrument  other  than  the  notice  and  neither 
the  original  nor  a  copy  thereof  is  made  a  part  of 
the  complaint     The  last  objection  does  not  appear 

4.  upon  the  face  of  the  pleading  and  is  therefore  un- 
availing.   The  objections  are  not  well  taken  for  the 

complaint  states  facts  sufficient  to  bar  another  action.  Fur- 
thermore, there  was  a  special  finding  of  facts  and  .under 
the  assignment  questioning  the  sufficiency  of  the  complaint 
for  the  first  time  on  appeal,  all  the  objections  urged  are 
cured  by  such  finding.  Kenner  v.  Whitelock  (1899),  152 
Ind.  635,  636,  53  N.  E.  232;  Searles  v.  LUtle  (1899),  153 
Ind.  432,  435,  55  N.  E.  93 ;  State  Bldg.,  etc.,  Assn.  v.  Brack- 
in  (1901),  27  Ind.  App.  677,  681,  62  N.  E.  91;  Cummings 
V.  Oirtan  (1898),  19  Ind.  App.  248,  251,  49  N.  E.  360.  For 
the  same  reason  the  objection  that  there  is  a  variance  be- 
tween the  descriptions  of  the  real  estate  in  the  notice 

5.  and  the  complaint  is  not  available.  Furthermore, 
objections  on  account  of  defects  in  the  pleadings 
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thai  might  have  been  remedied  by  amendment  in  the 
lower  court,  when  raised  on  appeal  will  be  deemed  to  have 
been  ao  remedied.  Ades  v.  Levi  (1894),  137  Ind.  506,  37 
N.  K  388;  City  of  South  Bend  v.  Turner  (1901),  156  Ind. 
418,  421,  60  N.  E.  271,  54  L.  R.  A.  396,  83  Am.  St.  200. 

The  appellant  also  contends  that  the  court  erred  in 
6.    rendering  judgment  of  foreclosure.    It  is  not  claimed 

that  the  act  of  1909  (Acts  1909  p.  295)  is  unoonsti- 
tatkmal,  but  appellant  says:  ''While  the  general  assembly 
may  affirmatively  create  liens,  it  cannot  do  so  by  merely 
presupposing  that  such  liens  already  exist  and  accordingly 
legislating  concerning  them."  It  is  argued  that  both  the 
title  and  body  of  the  act  are  insufficient  to  warrant  the 
enforcement  of  mechanics'  liens'  in  favor  of  contractors 
or  Bubeontractors  for  the  alleged  reason  that  the  act  makes 
no  provision  for  the  creation  of  any  liens  and  only  assumes 
to  make  provision  for  such  liens  as  already  exist.  We  can- 
not agree  with  this  contention  but  hold  that  both  the  title 
and  text  of  the  act  are  amply  sufficient  to  give  liens  to  con- 
tractors and  subcontractors  who  comply  with  the  provisions 
of  the  statute.  BepubUc  Iron,  etc.,  Co.  v.  State  (1903),  160 
Ind.  379,  382, 66  N.  E.  1005, 62  L.  R.  A.  136 ;  South  East,  etc, 
R.  Co.  v.  Evansville,  etc.,  B.  Co.  (1907),  169  Ind.  339,  344, 
«2  N.  E.  765,  13  L.  R.  A.  (N.  S.)  916,  14  Ann.  Cas.  214; 
Western  Union  Tel.  Co.  v.  Braxtan  (1905),  165  Ind.  165, 
167,  74  N.  B.  985;  Knight  &  JiUson  Co.  v.  MiUer  (1909), 
172  Ind.  27,  40,  87  N.  E.  823,  18  Ann.  Cas.  1146.  While 
we  deem  the  language  plain  and  unambiguous,  yet  if  any 
light  was  needed  from  sources  other  than  the  act  itself, 
former  legislative  enactments  on  the  subject  of  mechanics' 
hens  and  the  judicial  interpretation  thereof  preceding  the 
act  of  1909,  would  afford  ample  and  legitimate  proof  that 
the  legislature  clearly  intended  to  make  provision  for  such 
liens  in  favor  of  contractors  and  subcontractors.  Indian- 
apciUs,  etc.,  Traction  Co.  v.  Srennan  (1910),  174  Ind.  1,  87 
N.  B.  216,  90  N.  E.  65,  90  N.  E.  68,  91  N.  E.  503,  30  L.  K 
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A.  (N.  S.)  85;  Oreenbush  Cemetery  Asen.  v.  Fan  Naita 
(1912),  49  Ind.  App.  192,  94  N.  E.  899. 

The  alleged  insufficiency  of  the  evidence  is  not  before 

this  court,  for  the  reason  that  there  is  no  transcript  of  the 

evidence  in  the  record.     The  alleged  errors  in  the 

7.  trial  court's  conclusions  of  law  are  assigned  as  causes 
for  a  new  trial,  but  are  not  assigned  as  errors  in  this 
court  and  cannot  therefor  avail  appellants  unless 

8.  they  are  proper  grounds  for  a  new  trial.  This  is  no 
longer  an  open  question  for  it  has  been  held  many 

times  that  error  in  the  conclusions  of  law  on  a  special  find- 
ing of  facts  can  only  be  considered  when  exceptions  are 
duly  reserved  thereto  and  such  errors  are  by  independent 
assignment  presented  to  the  court  of  appellate  jurisdiction. 
Also  that  error  in  a  conclusion  of  law  on  a  special 

9.  finding  of  facts  is  not  cause  for  a  new  trial  This 
is  so  held  for  the  reason  that  when  the  finding  of 

facts  covers  the  issues  the  court  bases  its  conclusions  of  law 
upon  the  facts  so  found,  and  an  error  of  law  in  stating  such 
conclusions  may  be  corrected  without  a  new  trial  or  further 
examination  of  the  facts  than  may  be  had  from  the  special 
finding.  A  new  trial  involves  a  reexamination  of  the  facts 
and  the  questions  of  law  incident  thereto.  An  error  in  the 
conclusions  of  law  stated  upon  a  special  finding  of  facts  is 
not  an  error  of  law  occurring  at  the  trial  within  the  mean- 
ing of  the  statute,  specifying  the  grounds  ui>on  which  a 
new  trial  may  be  granted.  Peden's  Admr.  v.  King  (1868), 
30  Ind.  181,  183;  Montmorency  Orwvel  Road  Co.  v.  Rock 
(1872),  41  Ind.  263,  268;  Crrnan  v.  Smith  (1872),  41  Ind. 
288,  293;  SelTcing  v.  Jones  (1876),  52  Ind.  409,  410;  Clay- 
ton  v.  Blough  (1884),  93  Ind.  85,  93;  Pfm  v.  StaJte,  ex  rel 
(1897),  148  Ind.  539,  543,  47  N.  E.  927;  Cincinnati,  etc., 

B.  Co.  V.  Cregor  (1898),  150  Ind.  625,  630,  50  N.  E.  760; 
Nelson  v.  Cottingham  (1899),  152  Ind.  135,  139,  52  N.  E. 
702;  Celtic  8av.,  etc.,  Assn.  v.  Curtis  (1909),  43  Ind.  App. 
363,  867,  87  N.  E.  660. 
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No*available  error  ia  shown  by  the  record  and  the  judg- 
ment is  therefore  affirmed. 

Note. — ^Reported  In  100  N.  E.  469.  See,  also,  under  (1)  81  Qya 
770;  (2)  27  Cya  367;  (3)  81  Cyc.  322;  (4)  31  Qyc.  763.  777;  (5) 
81  Cyc.  760;  (6)  27  Cyc.  83,  96;  (7)  3  Cyc.  166;  (8)  2  Cyc.  730; 
(9)  29  Cyc.  772.  As  to  who  Is  a  laborer  within  the  meaning  of 
mechanics'  Hen  statutes,  see  32  Am.  Rep.  264. 


The  Baltimore  and  Ohio  Railroad  Company 

V.  Peck. 

[Na  7,906.    Filed  April  22,  1913.] 

1.  Raiiaoam.  —  Damage  to  Property.  —  Fire.  —  Instructions. — In- 
structions, in  an  action  against  a  railroad  company  for  damages 
from  fire,  that  If  the  fire  which  destroyed  plaintifTs  land  occurred 
before  the  fire  which  escaped  from  defendant's  right  of  way,  the 
defendant  need  not  account  for  the  origin  of  the  fire  which  de- 
stroyed plaintlfTs  property,  and  that  if  defendant  negligently  per- 
mitted fire  to  escape,  the  Jury  could  not  find  against  it,  if  it 
further  found  that  plaintlfTs  land  was  burned  over  by  a  fire 
which  occurred  prior  to  the  fire  which  defendant  allowed  to  es- 
cape, correctly  stated  the  law  applicable  to  the  facts  as  assumed 
thereiik    pw283. 

2.  Afpkal. — Review. — Refusal  of  Instructions.— The  rejection  of 
instructions  applicable  to  facts  in  support  of  which  there  was 
some  eyidence^  and  which  fairly  state  the  law,  constitutes  re- 
versible error,  unless  they  were  covered  by  other  instructions 
given,  or  it  appears  that  the  substantial  rights  of  the  appellant 
were  not  prejudiced  by  such  refusal,    p.  283. 

8.  Teiai^ — Instructions.^Special  Instructions. — ^The  giving  of  a 
general  instructlan  does  not  authorize  the  refusal  of  a  particular 
instruction  applicable  to  the  issues  and  the  evidence,  but  a  party 
is  entitled,  upon  proper  request,  to  have  an  instruction  given  on 
his  own  theory  of  the  case,  if  there  is  evidence  fairly  tending  to 
sui^port  it    p.  284. 

4.  APPEAi*— Bet7<6ti7.— Hormtea*  Brror.^^Refusal  of  Instructions, — 
In  an  action  against  a  railroad  company  for  damages  from  fire, 
the  refusal  of  instructions  that  if  the  fire  which  destroyed  plain- 
tiff's pr<^)erty  occurred  before  the  flre  which  escaped  from  de- 
fendant's right  of  way,  the  defendant  would  not  be  liable,  was 
harmless^  where  the  Juiy  qieciaUy  found  that  the  flre  on  plain- 
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tUTs  land  occurred  after  the  escape  cl  tbe  fire  from  defentlanlTB 
right  of  way.    p.  284. 

5.  Trial. — Instructions. — Instructions  must  be  relevant  to  the  is- 
sues and  pertinent  to  the  eyidenee,  and,  unless  they  are^  their 
giving  is  reversible  error,  where  it  does  not  clearly  appear  that 
the  complaining  party  was  not  harmed  thereby,    p.  285. 

6.  Railroads. — Damage  to  Property. — Fire.—InstruoHons. — In  An 
action  against  a  railroad  company  for  damages  from  fire,  an 
Instruction  on  the  measure  of  damages,  which  included  statemoits 
of  the  measure  of  damages,  on  items  outside  the  issues  and  the 
evidence,  and  also  told  the  jury  that  it  might  add  interest  '^o  any 
such  element  of  damages  as  the  Jury  may  see  fit  to  award  dam- 
ages for,"  was  misleading  and  erroneous,    p.  286. 

Prom  Porter  Superior  Court ;  A.  D.  Bartholomew,  Judge. 

Action  by  Egbert  A.  Peck  against  The  Baltimore  and 
Ohio  Railroad  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Reversed. 

W.  H.  Dowdell,  Bamberger,  Sawyer  dk  Curtis,  and  Cal- 
houn, Lyford  dk  Sheean,  for  appellant. 

Frank  B.  Parks,  D.  E.  Kelly  and  Walter  Fairing,  for 
appellee. 

Adaks,  J. — ^The  complaint  in  this  action  charges  that  on 
or  about  October  1,  1908,  appellant  negligently  permitted 
and  caused  to  be  gathered  on  its  right  of  way  in  section  6, 
township  35,  range  4  west,  in  Lai)orte  Connty,  Indiana, 
large  quantities  of  combustible  material,  and  set  fire  to  the 
same;  that  appellant  negligently  permitted  said  fire  to 
escape  from  its  right  of  way  to  other  lands  in  said  section 
6,  south  of  its  right  of  way,  and  negligently  permitted  said 
fire  to  escape  from  said  lands  to  the  lands  of  one  Nicholas 
W.  Box,  and  from  the  lands  of  said  Box  to  the  adjoining 
lands  of  appellee  in  Porter  County;  that  by  reason  of  the 
negligence  of  appellant,  in  permitting  said  fire  to  escape, 
the  same  burned  over  the  lands  of  appellee  to  a  depth  of  two 
feet,  whereby  appellee  was  damaged  in  the  sum  of  $1990. 
Trial  by  jury,  verdict  and  judgment  for  appellee  in  the 
sum  of  $1300.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  this  ruling  constitutes  the  only  error  assigned. 
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One  of  the  issuable  facts  in  the  case  was  whether  appellee's 
land  was  burned  oyer  by  the  fire  which  was  permitted  to 
escape  from  appellant's  right  of  way  on  or  about  October 
ly  1908,  as  charged  in  the  complaint,  or  by  a  fire  occurring 
at  an  earlier  date.  As  to  this  issue,  there  was  a  confiict  in 
the  evidence,  ten  witnesses  testifying  that  appellee's  land 
was  burned  over  during  the  early  part  of  September,  1908, 
and  other  witnesses  testifying  that  said  land  was  burned 
over  after  October  1,  1908. 

The  court  refused  to  give  instructions  Nob.  2  and  3  ten* 

dered  by  appellant     These  instructions  were  as  follows: 

No.  2.    ''If  the  fire  which  destroyed  the  plaintiff's 

1.  land  occurred  before  the  fire  which  escaped  from  de* 
fendant's  right  of  way  in  section  6  in  Laporte  Coun- 
ty, the  defendant  need  not  account  for  the  origin  of  the 
fire  which  destroyed  plaintiff's  property,  and,  under  such 
a  state  of  the  evidence,  you  must  find  for  the  defendant." 
No.  3.  ''If  you  find  from  the  evidence  that  the  defendant 
n^ligently  set  fire  to  land  in  section  6  in  Laporte  County, 
on  or  about  October  1,  1908,  you  cannot  find  against  the 
defendant  in  this  cause,  if  you  further  find  from  the  evi- 
dence that  plaintiff's  land  was  burned  over  by  a  fire  which 
occurred  prior  to  the  said  fire  which  defendant  allowed  to 

escape  in  Laporte  County."    The  rejected  instruc- 

2.  tions  fairly  state  the  law,  as  applied  to  the  facts  as- 
sumed therein.     As  there  was  evidence  tending  to 

prove  such  facts,  the  instructions  were  relevant,  and  fail- 
ure to  give  the  same  to  the  jury  must  be  held  reversible 
error,  unless  said  instructions  were  covered  by  other  instruc- 
tions given,  or  that  the  substantial  rights  of  appellant  were 
not  prejudiced  by  such  failure. 

Appellee  does  not  seriously  contend  that  the  instructions 
tendered  and  refused  were  not  relevant,  but  insists  that 
the  first  instruction  given  by  the  court  of  its  own  motion, 
namely,  that  before  the  plaintiff  can  recover,  he  must  prove 
the  material  averments  of  his  complaint-  by  a  fair  prepon- 
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derance  of  the  evidence,  was  in  effect  the  same  as  the  in- 
structions tendered  and  refused.    In  this,  we  think,  appellee 
is  clearly  in  error.    The  first  instruction  given  hj  the 

3.  court  was  a  general  instruction  required  by  statute 
to  be  given  in  every  case.    The  giving  of  a  general 

instruction  does  not  authorize  the  refusal  of  a  particular 
instruction,  applicable  to  the  issues  and  the  evidence.  Flem- 
ing V.  State  (1894),  136  Ind.  149,  154,  36  N.  E.  154.  A 
party  upon  a  proper  request  is  entitled  to  have  an  instruc- 
tion given  on  its  own  theory  of  the  case,  if  there  is  evidence 
fairly  tending  to  support  it.    2  Elliott,  Gen.  Prac.  §899. 

.  The  instructions  tendered  by  appellant  and  refused  by 

the  court  were  supported  by  evidence,  were  within  the 

issues,  and  were  expressive  of  appellant's  theory  of 

4.  the  case.    But  appellee  further  insists  that  the  fail- 
ure to  give  the  instructions  requested  was  harmless, 

for  the  reason  that  the  jury,  by  its  special  verdict,  found 
that  the  fire  on  appellee's  lands  occurred  between  the  first 
and  fifth  of  October,  1908.  In  the  light  of  this  special  find- 
ing appellee's  intention  must  be  sustained.  Muncie  Pulp 
Co.  V.  Hacker  (1906),  37  Ind.  App.  194,  209,  76  N.  E.  740. 
Complaint  is  also  made  by  appellant  of  instruction  No. 
8,  given  by  the  court  of  its  own  motion,  on  the  ground  that 
said  instruction  includes  elements  not  within  the  issues,  and 
not  supported  by  any  evidence.  Instruction  No.  8  is  in  the 
words  following:  **If  you  find  for  the  plaintiff,  it  will  be 
your  duty  to  assess  his  damages  for  such  items,  if  any,  as  he 
is  entitled  to  recover  for.  The  measure  of  damages,  if  a 
party  is  entitled  to  recover  for  an  injury  to  his  own  Aal 
estate,  is  the  difference,  if  any,  between  the  fair  cash  mar- 
ket value  of  the  land  immediately  before  the  fire,  and  its 
fair  cash  market  value  immediately  thereafter.  If  a  party 
is  entitled  to  recover  for  matured  crops  burned  on  rented 
lands,  the  measure  of  damages  is  the  fair  cash  market  value 
of  the  crops  at  the  time  and  place  and  in  the  condition 
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where  burned.  If  a  person  is  entitled  to  damages  for  an 
injury  to  pasture  land,  the  measure  of  damages  therefor 
is  the  difference,  if  any,  between  the  cash  rental  value  of 
such  pasture  land  immediately  before  the  fire  and  the  cash 
rental  value  of  such  lands  after  the  fire.  To  any  such  ele- 
ment of  damages  as  the  jury  may  see  fit  to  award  damages 
for,  they  may  or  may  not,  as  they  see  fit,  add  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  time  of  the 
burning  of  the  property  to  date.'*  The  items  of  damage  set 
out  in  the  complaint  are  for  burning  over  land  $1790,  for 
burning  grove  of  trees  and  standing  grass  $100,  for  burning 
100  rods  of  fence  $100.  There  was  no  demand  for  loss  of 
matured  crops  or  pasture  lands,  and  there  was  no  evidence 
that  any  matured  crops  were  burned.  There  was  no  evi- 
dence of  any  trees  burned,  and  no  evidence  of  the  rental 
value  of  any  pasture  land  destroyed.    It  is  a  well- 

5.  established  rule  that  instructions  must  be  relevant  to 
the  issues  aad  pertinent  to  the  evidence,  and,  if  an 

instruction  is  given  concerning  facts  not  supported  by  any 
evidence,  or  outside  of  the  issues  joined,  tHe  giving  of  such 
instructions  will  be  reversible  error,  unless  it  clearly  ap- 
pears that  the  complaining  party  was  not  harmed  thereby. 
Indiana  B.  Co.  v.  Maurer  (1903),  160  Ind.  25,  31,  25  N.  E. 
156;  Hanes  v.  State  (1900),  155  Ind.  112, 118,  57  N.  E.  704; 
Robinson  v.  State  (1899),  152  Ind.  304,  308,  53  N.  E.  223; 
Blough  v.  Parry  (1896),  144  Ind.  463,  470,  40  N.  E.  70,  46 
N.  E.  560 'yMcKeen  v.  Porter  (1893),  134  Ind.  483,  490,  491, 
34  N.  E.  223;  Lindley  v.  Sxillivan  (1893),  133  Ind.  588, 
593,  32  N.  E.  738,  33  N.  E.  ^Ql*,  NicUaus  v.  Burv^  (1881), 
75  Ind.  93,  97.    We  cannot  say 'that  the  giving  of 

6.  instruction  No.  8  was  harmless.    It  was  in  part,  not 
only  outside  of  the  issues  and  the  evidence,  but  told 

the  jury  that  ^'to  any  such  element  of  damages  as  the  jury 
may  see  fit  to  award  damages  for*'  interest  might  be  added. 
From  this  instruction  the  jury  might  have  assumed  that 
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it  was  not  limited  to  the  evidence  in  assessing  damages, 
but  might  award  damages  as  it  saw  fit. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

NoTB.— Reported  in  101  N.  E.  674.  See,  also,  under  (1)  33  Cye. 
1898;  (2)  38  Cyc.  1703;  (4)  38  Cyc.  1817;  (5)  38  Cye.  1612;  (6) 
83  Qyc.  1401.  As  to  constitutionality  of  statutes  requiring  equip- 
ment of  locomotives  with  spark-arresters  and  making  communica- 
tion of  fire  prima  facie  evidence  of  negligence,  see  62  Am.  St  171. 
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[No.  7,482.   Filed  February  2, 1912.    Rehearing  denied  June  29, 1912. 

Transfer  denied  April  22,  1913.] 

1.  Injunction. — Inadequacy  of  Remedy  at  Laic, — Complaint. — 
Sufficiency, — ^A  complaint,  alleging  that  plaintiff  is  the  owner  of 
certain  real  estate,  a  part  of  which  is  covered  by  water  on  which 
ice  forms,  that  defendant  is  engaged  in  cutting  and  removing  ice, 
that  from  time  to  time  In  past  years  the  defendant  has  cut  and 
removed  ice  on  plaintifTs  land,  and  is  now  engaged  in  cutting  and 
removing  Ice  therefrom,  and  that  unless  defendant  is  restrained, 
its  acts  will  make  necessary  a  multiplicity  of  suits,  and  that  the 
enforcement  of  plaintilTs  rights  at  law  or  by  criminal  prosecu- 
tions would  produce  breaches  of  the  peace  and  other  Unptaper 
conditions,  states  facts  showing  that  plaintiff  has  no  adequate 
remedy  at  law,  and  is  sufficient  to  entitle  him  to  injunctive  re- 
lief,   p.  291. 

2.  Injunction. — Right  to  Relief.-^ontkiuous  Tretpaas, — Inade- 
quacy  of  Legal  Remedy, — Injunctive  relief  may  he  granted,  even 
though  plaintiff  may  have  a  legal  remedy,  If  the  trespass  is  con- 
tinuoa'3  in  Its  nature,  or  consists  of  constantly  recurring  acts, 
which  would  render  resort  to  the  legal  remedy  impractical  be- 
cause of  a  multiplicity  of  sulta  and  the  consequent  smallness  of 
the  damages  that  could  be  recovered  in  eacb  case  when  compared 
with  the  expense  entailed,    p.  291. 

8.  CouBTS. — Rules, — Yaldity, — Courts  have  the  inherent  power  to 
make  rules  for  the  proper  conduct  of  their  business,  and  which  do 
not  conflict  with  the  statutes,  and  such  rules,  when  made^  are 
obligatory  both  upon  court  and  litigants,    p.  292. 
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4.  Yeivus. — Change  of  Venue* — Time  of  AppHoaHon. — Where  tbe 
rules  of  the  trial  court  provided  that  a  motion  for  change  of 
venue  must  be  filed  three  days  before  the  date  of  trial,  exc^t 
when  it  appears  by  affidavit  that  the  reasons  for  the  change  were 
not  known  before  that  time,  a  defendant,  though  not  served  with 
snmmons,  was  not  entitled  to  a  change  of  venue  in  the  absence 
of  a  showing  why  the  application  was  not  filed  within  the  pre- 
scribed time,  where  the  record  disclosed  defendant's  prior  ap- 
pearance by  counsel  and  a  continuance  of  the  cause  by  agreement 
of  the  parties,    pt  292, 

5.  TBESPAaa,-^re8pase  to  Real  EsMe.— Elements  of  Recovery.^ 
Title. — Plaintiff  need  not  prove  title  to  real  estate  in  order  to 
recover  for  trespass,  proof  of  possession  being  sufficient    p.  294. 

C  Names. — Idem  Bonana. — Names  Within  Rule. — Courts  look  to 
the  sound  of  names  rather  than  to  their  spelling,  and  the  names 
''Valentine  Schuetz*'  and  ''Falladine  Schutz"  are  idem  sonans,  so 
that  it  will  be  presumed  that  "Valentine  Schuetz'%  whose  land 
was  divided  in  a  partition  proceeding,  was  ''Falladlne  Schuts"  to 
whom  the  land  had  been  deeded,    p.  295. 

7.  BouNDABiES. — Land  Bordering  on  Lake. — Conveyance  "by  Plat.--- 
Where  land  bordering  on  a  lake  has  actually  been  surveyed, 
platted  and  conveyed  as  a  'lot"  containing  a  number  of  acres  of 
land,  the  grantee  takes  the  land  under  the  water  far  enough  from 
shore  to  make  out  the  full  subdivision  in  which  the  land  is  situ- 
ated,   pp.  295, 300. 

8.  PABTmoN. — Conveyances. — Title  Acquired. — ^Where  the  lands  of 
a  decedent  were  partiy  covered  by  the  waters  of  a  lake,  and  the 
commissioners  appointed  to  partition  the  same  among  those  to 
whom  it  had  been  devised,  divided  the  land  by  a  road  into  a 
large  tract  not  fronting  on  the  water's  edge,  and  into  a  small 
tract  adjoining  the  lake^  and  gave  to  each  devisee  a  share  in  the 
large  tract  and  also  a  strip  having  water  on  a  part  thereof,  and 
in  their  report  described  the  lands  so  set  apart  as  "tracts"  in- 
stead of  by  metes  and  bounds  it  will  be  presumed  that  such  com- 
missioners partitioned  all  of  the  land  of  the  owner,  so  that  tbe 
devisees,  in  receiving  land  described  as  "tracts  between  the  road 
and  the  lake",  thereby  acquired  the  land  under  the  waters  of  the 
lake.    pp.  296, 297. 

9.  BouNDAsiES. — Jjand  Bordering  on  Lake. — Conveyance  by  Metes 
and  Bounds. — If  a  description  is  by  metes  and  bounds,  and  indi- 
cates the  shore  of  a  lake  as  one  of  the  boundary  lines,  the  deed 
conveys  no  rights  to  the  land  covered  by  the  waters  of  the  lake, 
p.  297. 

Prom  Lake  Circuit  Court ;  W.  O.  McMahan,  Judge. 
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Action  by  William  Surprise  against  the  Knickerbocker 
Ice  Company  and  others.  Prom  a  judgment  for  plaintiff, 
the  defendant  company  appeals.    Affirmed. 

Doran   &   Conboy,   EUas   D.   Sdlsbury   and   Benjamin 
O'Hara,  for  appellant. 
Otto  J.  Bruce  and  August  A.  Bremer,  for  appellee. 

Ibach,  p.  J. — This  was  a  suit  to  perpetually  enjoin  appel- 
lant, B.  H.  Adams,  and  Charles  Nieman  from  entering  upon 
appellee's  real  estate  and  from  cutting  ice  thereon,  and  for 
damages  for  cutting  and  removing  ice  therefrom.  The 
case  was  dismissed  as  to  Adams  and  Nieman  before  the  fil- 
ing of  any  pleadings  by  defendants.  Upon  trial  had  before 
the  court  without  jury,  judgment  was  rendered  for  $10 
damages  and  costs,  and  an  injunction  was  granted  accord- 
ing to  the  prayer  of  the  complaint.  Three  grounds  of  error 
are  argued,  (1)  that  the  complaint  is  insufficient,  (2)  that 
the  court  erred  in  overruling  appellant's  motion  for  a 
change  of  venue,  and,  (3)  that  the  evidence  does  not  show 
that  appellee  had  title  to  the  real  estate  where  the  ice  was 
cut. 

The  complaint  first  alleges  that  the  plaintiff  is  the  owner 
in  fee  of  certain  described  real  estate  in  Lake  County,  In- 
diana. The  other  averments  of  the  complaint  follow:  **That 
parts  and  portions  of  the  said  described  real  estate  is  cov- 
ered by  shallow  water  upon  which  ice  forms  and  from  which 
ice  can  be  cut  and  removed  during  such  weather  as  keeps 
the  water  frozen  and  congealed.  That  the  defendant  Knick- 
erbocker Ice  Company  is  now  engaged  in  cutting  and  re- 
moving ice  from  the  said  water  upon  the  real  estate  of  the 
plaintiff.  That  during  the  year  1902,  the  said  defendant, 
E[nickerbocker  Ice  Company,  cut  and  removed  ten  thou- 
sand tons  of  ice  from  the  water  on  the  said  described  real 
estate  of  the  plaintiff,  which  ice  then  and  there  was  reason- 
ably worth  the  said  sum  of  twenty-five  cents  per  ton;  that 
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the  said  defendant  company  is  now  cutting  and  removing 
ice  from  the  water  on  the  said  described  real  estate  of  this 
plaintiff,  and  during  the  month  of  February,  1907,  the  said 
company  did  cut  and  remove  ten  thousand  tons  of  ice  from 
the  water  on  the  said  described  real  estate  of  this  plaintiff. 
That  the  said  defendant  R.  H.  Adams  is  the  superintendent 
of  the  said  defendant  and  is  now  engaged  in  directing  the 
men  in  the  employment  of  the  said  company;  and  the  de- 
fendant Charles  Nieman  is  the  field  foreman  who  under 
the  said  superintendent  is  in  the  immediate  charge  of  the 
men  engaged  in  removing  the  said  ice.  That  the  said  de- 
fendants are  now  cutting  and  removing  ice  from  the  water 
'  of  the  plaintiff's  said  real  estate,  and  are  now  engaged  in 
working  upon,  across  and  over  the  plaintiff's  said  real 
estate  bringing  ice  from  other  tracts  of  real  estate  to  and 
upon  the  plaintiff's  said  real  estate,  and  removing  such  ice 
so  brought  from  other  tracts  of  real  estate  across  and  over 
the  plaintiff's  said  real  estate.  And  the  defendants  are 
now  threatening  to  and  will  continue  to  cross  and  recross 
the  plaintiff's  said  real  estate  and  move  ice  across  and  over 
the  plaintiff's  said  real  estate  unless  restrained  and  en- 
joined from  so  doing.  That  the  defendants  from  time  to 
time  in  years  past  have  cut  and  removed  ice  from  the  water 
upon  the  plaintiff's  said  real  estate,  and  have  cut  and  re- 
moved across  and  over  the  plaintiff's  said  real  estate  ice 
brought  from  elsewhere,  and  the  defendants  are  now  en- 
gaged in  cutting  and  removing  from  the  water  on  the  plain- 
tiff's said  real  estate  and  in  removing  other  ice  brought 
from  elsewhere  upon,  across  and  over  the  plaintiff's  said 
real  estate  and  are  now  threatening  to  and  will  continue 
to  do  the  acts  and  things  aforesaid  unless  enjoined  and 
restrained  from  so  doing.  That  each  and  all  the  acts  of  the 
said  defendants  are  without  right,  permission  or  authority 
of  this  plaintiff.  That  unless  the  defendants  are  restrained 
and  enjoined  from  the  doing  of  each  and  all  of  the  several 
Vol.  53—19 
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acts  aforesaid  a  multiplicity  of  actions  and  suits  will  be 
necessary  from  time  to  time,  causing  a  large  and  unusual 
expense  of  money^  time  and  annoyance.  That  the  said 
defendants  employ  large  numbers  of  persons^  several  hun- 
dred persons  in  the  doing  of  the  said  acts,  and  that  it  is 
impossible  to  cause  the  arrest  of  each  and  all  thereof  from 
time  to  time  as  the  various  entries  are  made  and  threatened 
to  be  made  upon  the  plaintiff's  property.  That  the  enforce- 
ment or  attempted  enforcement  of  the  plaintiff's  rights  at 
law  or  in  a  criminal  court  would  cause  breaches  of  the 
peace,  affrays,  riots  and  other  improper  conditions.  That 
the  plaintiff  has  already  been  damaged  in  the  sum  of  $1000, 
and  has  heretofore  resulted  in  former  lawsuits  for  like 
damages  and  a  multiplicity  of  suits  will  be  necessary  in 
the  future  unless  the  defendants  and  each  of  them  are  re- 
strained and  enjoined  from  the  doing  of  the  several  acts 
which  the  said  defendants  are  doing  and  threatening  to  do. 
That  the  plaintiff  has  no  adequate  remedy  at  law  and  will 
sustain  irreparable  damage  and  loss  unless  the  said  defend- 
ants are  enjoined  from  the  doing  of  the  acts  now  being  done 
and  those  threatened.  Wherefore  the  said  plaintiff  asks 
judgment  for  the  sum  of  one  thousand  dollars,  and  that 
the  defendants  and  each  and  all  of  them  be  forever  and 
perpetually  enjoined  from  entering  upon  the  plaintiff's  said 
real  estate  or  any  part  or  portion  thereof,  and  from  cutting 
and  removing  any  ice  from  any  part  or  portion  of  the  water 
on  said  real  estate  and  that  they  be  enjoined  from  bringing 
and  removing  ice  from  elsewhere  upon,  across  and  over  the 
plaintiff's  said  real  estate  and  that  the  defendants  and  each 
of  them  be  forever  enjoined  from  the  doing  of  each  and  all 
of  the  said  acts  either  individually  or  by  and  through  the 
means  of  agents  and  servants  and  for  any  and  all  other 
proper  relief." 

We  are  first  called  upon  to  determine  the  sufficiency  of 
the  complaint.    It  is  not  always  an  easy  matter  to  distinguish 
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between  what  constitutes  a  mere  naked  trespass  for 

1.  which  there  is  a  full  and  adequate  remedy  at  law 
and  what  constitutes  such  a  degree  of  irreparable  in- 
jury as  will  authorize  the  court  to  interfere  and 

2.  grant  injunctive  relief.  We  consider  the  complaint 
before  us  free  from  doubt.     In  the  case  of  Lem- 

beck  V.  Nye  (1890),  47  Ohio  St.  336,  24  N.  E.  686, 
8  L.  R,  A.  578,  21  Am.  St.  828,  a  suit  to  enjoin  the  defend- 
ants from  doing  certain  acts  upon  the  land  covered  by 
water  belonging  to  the  plaintiff,  the  court  said:  '^The 
agreed  statement  of  facts  shows  that  the  defendant  Nye  is 
insolvent,  and  the  financial  condition  of  Andrews  doubtful ; 
but  aside  from  this,  and  were  they  both  solvent  and  fully 
able  to  respond  to  any  damages  that  might  be  recovered 
against  them  in  actions  of  trespass,  yet,  it  is  apparent  from 
the  whole  record  that  such  actions  would  not  afford  an 
adequate  remedy  for  the  violations  of  the  rights  of  the 
plaintiff  in  error  in  the  past ;  and  those  threatened  in  the 
future  were,  and  are,  during  certain  seasons  of  the  year  of 
daily,  if  not  of  hourly,  occurrence  under  the  claim  of  a 
right  to  do  SO;  besides  the  injury  resulting  from  each 
separate  act  would  be  trifling,  and  the  damages  recoverable 
therefore  scarcely  equal  to  a  tithe  of  the  expense  necessary 
to  prosecute  separate  actions  therefor.''  It  has  also  been 
announced  many  times  and  by  different  courts  and  law 
writers  that  **  though  property  owners  have  a  remedy  at 
law  for  the  intrusion  upon  their  rights,  yet  as  the  trespass 
is  continuous  in  its  nature,  they  can  have  an  injunction  to 
prevent  a  multiplicity  of  suits,  and  can  recover  the  damages 
they  have  sustained  as  incidental  to  the  equitable  relief." 
1  Joyce,  Injunctions  §10.  See,  also,  1  High,  Injunctions 
§697;  1  Pomeroy,  Eq.  Jurisp.  (2d  ed.)  §243;  Tanilinger  v. 
SuUivan  (1890),  80  Iowa  218,  45  N.  W.  765.  1  High,  In- 
junctions at  §702  says:  "*  *  *  when  the  wrongful 
acts  continued  or  threatened  to  be  continued  may  become 
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the  foundation  of  adverse  rights  and  may  occasion  a  multi- 
plicity of  suits  to  recover  damages,  the  case  presents  such 
equitable  features  as  to  entitle  complainant  to  the  aid  of  an 
injunction."  This  doctrine  is  well  supported  by  Shaffer 
V.  Sttdl  (1891),  32  Neb.  94,  48  N.  W.  882;  and  Poirier  v. 
Fetter  (1878),  20  Kan.  47.  The  courts  have  also  decided 
that  where  the  acts  of  trespass  are  constantly  recurring,  but 
the  injury  resulting  from  each  separate  act  is  trifling,  so 
that  the  damages  recoverable  for  each  act  would  be  very 
small  when  compared  with  the  expense  necessary  to  prose- 
cute separate  actions  at  law  therefor,  relief  will  be  granted 
owing  to  the  inadequacy  of  the  legal  remedy.  See,  also, 
Lembech  v.  Nye,  supra.  Even  if  an  injunction  were  not 
asked,  the  complaint  sufficiently  states  a  cause  of  action  as 
alleging  a  trespass  against  appellee  on  the  part  of  appel- 
lant, and  asking  damages  therefor,  and  will  withstand  de- 
murrer for  that  reason.  The  trespass  alleged  is  a  continu- 
ing one,  which  would  on  the  facts  stated  furnish  grounds 
for  many  causes  of  action,  and  we  know  of  no  adequate 
remedy  at  law  open  to  appellee.  He  is  not  obliged  to  con- 
fine himself  to  his  remedy  at  law  and  bring  a  new  action 
every  time  this  continuing  trespass  is  repeated.  The  com- 
plaint states  facts  sufficient  to  obtain  the  relief  asked.  TTtr- 
rick  V.  Boyles  (1910),  45  Ind.  App.  698,  91  N.  E.  621 
Brenner  v.  HeUer  (1910),  46  Ind.  App.  335,  91  N.  E.  744 
Owens  V.  Lems  (1874),  46  Ind.  488,  15  Am.  Eep.  295 
Miller  v.  Burhet  (1892),  132  Ind.  469,  32  N.  E.  309;  Bonnell 
r.  Allen  (1876),  53  Ind.  130;  Pence  v.  Garrison  (1884),  93 
Ind.  345;  Field  v.  Holzman  (1884),  93  Ind.  205;  Tcmtlinger 
v.  Sullivan,  supra;  Lembech  v.  Nye,  supra. 

By  a  rule  of  the  Lake  Circuit  Court,  motions  for 

3.  change  of  venue  ^'must  be  filed  at  least  three  days 
before  the  day  the  case  is  first  set  for  trial,"  except 

4.  when  the  reasons  for  the  change  are  not  known  with- 
in the  time  specified,  and  in  such  case  this  must  be 
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shown  by  affidavit.  The  court  found  that  appellant's  mo- 
tion  for  change  of  venue  was  not  made  three  days  before 
the  cause  was  first  set  for  trial,  no  reasons  were  given  or  at- 
tempted to  be  given  why  the  motion  was  not  filed  at  the 
specified  time,  and  the  court  overruled  the  motion  for  non- 
conformity to  the  rule  of  the  court.  Courts  have  the  power 
inherently  to  make  rules  not  in  confiict  with  the  statutes 
of  the  State  for  the  proper  conduct  of  their  business,  and  it 
18  not  only  their  right  but  their  duty  to  enforce  them,  and 
they  are  obligatory  upon  the  court,  and  upon  the  parties 
to  causes  pending  before  it.  Smith  v.  State,  ex  rel.  (1894), 
137  Ind.  198,  36  N.  E.  708;  Magnuson  v.  Billings  (1899), 
152  Ind.  177,  52  N.  E.  803;  Booker  v.  Bruce  (1908),  171 
Ind.  86,  85  N.  E.  351 ;  Elliott,  App.  Proc.  §7.  The  record 
in  the  present  case  sets  out  the  summons  and  the  sheriff's 
return  thereto,  which  show  no  service  upon  the  Knicker- 
bocker Ice  Compaay,  and  appellant  contends  that  its  first 
appearance  before  the  court,  as  shown  by  the  record,  was 
when  the  motion  for  change  of  venue  was  filed.  The  case 
of  Truitt  V.  Truitt  (1871),  38  Ind.  16,  is  cited  to  the  effect 
that  a  rule  of  court  should  not  operate  on  a  party  who  has 
entered  his  appearance  after  the  day  the  cause  is  docketed 
for  trial,  and  had  not  previously  subjected  himself  to  the 
jurisdiction  of  the  court,  as  the  rules  of  court  can  operate 
only  on  parties  who  are  in  court.  This  holding  is  not  appli- 
cable to  the  facts  before  us,  for  the  record  shows  that  some 
fourteen  months  before  the  change  of  venue  was  asked,  the 
parties  appeared  by  counsel,  and  a  continuance  was  granted 
by  agreement,  and  that  the  costs  occasioned  by  such  con- 
tinuance were  assessed  to  the  defendant  Knickerbocker  Ice 
Company.  This  entry  in  the  record  shows  that  appellant  had 
appeared  to  ask  a  continuance  before  its  appearance  to  file 
a  motion  for  change  of  venue,  and  that  it  was  subject  to  the 
jurisdiction  of  the  court,  and  therefore  to  the  rules  of  the 
court. 
The  point  most  strongly  argued  by  appellant  is  that  the 
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evidence  does  not  show  title  in  appellee  to  the  land  where 
the  trespass  was  committed.  We  may  prefix  discns- 
5.  sion  of  this  question  hy  saying  that  it  is  not  neces- 
sary to  prove  title  in  order  to  recover  against  a  tres- 
passer,  but  only  to  prove  possession.  Appellant  admits  the 
trespass.  Its  witnesses,  among  them  its  officers,  speak  of 
the  realty  where  the  trespass  was  committed  as  appellee's 
property.  The  question  of  title  seems  not  to  have  been 
raised  until  appeaL  The  real  estate,  from  entering  upon 
which  appellant  was  enjoined,  consists  of  two  tracts,  the 
larger  of  which  is  situated  on  the  east  side  of  Cedar  Lake, 
in  Lake  County,  Indiana,  and  contains  eighty  acres,  some 
fifty  acres  of  which  is  dry  land,  and  the  remaining  portion 
of  which  is  covered  with  the  waters  of  Cedar  Lake.  Ad- 
joining this  is  a  strip  some  2500  feet  in  length  and  140  feet 
in  width,  which  extends  from  the  aforesaid  tract  on  the  east 
side  to  the  railroad  track  west  of  the  lake,  all  of  this  strip  ex- 
cept about  an  acre  and  a  half  on  the  west  shore  being  covered 
with  the  waters  of  the  lake.  Appellant  at  the  time  of  the 
trespass  had  leased  the  portion  of  the  lake  south  of  this 
strip  and  north  of  it  for  the  purpose  of  cutting  ice.  In 
order  to  bring  ice  from  the  north  field  to  its  ice  house  at 
the  south  end  of  the  lake,  appellant  cut  a  channel  some 
twenty  feet  wide  through  this  140-foot  strip  of  ice  in  appel- 
lee's possession,  and  rafted  ice  through  this  channel.  The 
only  ice  carried  away  was  the  ice  taken  from  the  channel. 
Appellant  does  not  question  appellee's  title  to  the  larger 
tract  of  real  estate  on  the  east  side  of  the  lake,  but  only  to 
the  140-foot  strip.  To  prove  title  to  this,  there  was  intro- 
duced in  evidence  a  warranty  deed  from  Barbara  "Weia  and 
Daniel  Weis  her  husband  to  appellee,  the  record  of  the 
court  in  the  partition  proceedings  of  the  heirs  of  Valentine 
Schuetz,  in  which  this  strip  of  land  was  set  off  to  Barbara 
Weis,  and  a  warranty  deed  from  George  Emerling  and 
Catherine  Emerling  his  wife,  Clemens  Emerling  and  Magda- 
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lena  Emerling  his  wif e,  to  Falladine  Schutz,  which  con- 
veyed to  him  the  entire  land  embraced  in  the  partition  pro- 
ceeding, and  other  land  adjoining,  which  had  been  sold  off 
by  Valentine  Schuetz  before  his  death.    It  is  argue/l 

6.  that  it  is  not  shown  that  Falladine  Schutz  ever  parted 
with  the  title  in  the  said  real  estate.    However,  courts 

look  to  the  sound  of  names  rather  than  to  their  spelling, 
the  names  Valentine  Schuetz  and  Falladine  Schutz  are  idem 
sonans,  and  the  court  will  presume  that  the  Valentine 
Schuetz  whose  land  was  divided  in  the  partition  proceed- 
ings was  the  same  Falladine  Schutz  to  whom  the  land  was 
deeded  by  the  Emerlings.  LiUy  v.  Somerville  (1895),  142 
Ind.  298,  40  N.  E.  1088 ;  29  Cyc.  273.  It  is  apparent  that 
the  name  Valentine  Schuetz  is  of  German  derivation  and  a 
scrivener  attempting  to  represent  in  English  spelling  the 
name  Valentine  from  hearing  its  Qerman  pronunciation, 
might  easily  write  it  Falladine.  Furthermore,  in  the  par- 
tition proceedings  the  court  found  that  certain  named  per- 
sons, among  them  Barbara  Weis,  were  the  owners  as  ten- 
ants in  common  of  the  real  estate  in  question  as  devisees  of 
Valentine  Schuetz. 

The  deed  from  the  Emerlings  to  Schutz  conveyed  lots 

one  and  two  and  the  west  half  of  the  northwest  quarter  of 

section  34  in  township  34  north  of  range  nine  west, 

7.  containing  199  acres  more  or  less,  on  July  21,  1864. 
It  is  the  rule  that  where  the  land  bordering  on  a 

lake  has  actually  been  surveyed,  platted,  sold  and  con- 
veyed as  a  ^Uot"  containing  a  number  of  acres  of  land,  the 
grant  takes  the  land  under  the  water  far  enough  from  shore 
to  make  out  the  full  subdivision  in  which  the  land  is  sit- 
uated. In  this  case  the  land  was  surveyed  and  is  described 
as  lots  one  and  two  of  section  34,  therefore  the  deed  con- 
veyed the  land  underneath  the  waters  of  the  lake  to  the 
section  line  of  section  34.  The  land  owned  by  appellee  to 
the  east  side  of  the  lake  in  section  35  extended  to  the  sec- 
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tion  line,  and  there  adjoined  the  tract  which  wajs  deeded 
to  Schutz  by  the  Emerlings.  ToUestan  Club,  etc.,  v.  State 
(1895),  141  Ind.  197,  38  N.  E.  214,  40  N.  E.  690;  Kean  v. 
Boby  (1896),  145  Ind.  221,  42  N.  E.  1011;  Mason  v.  Calu- 
met Canal,  etc.,  Co.  (1898),  150  Ind.  699;  ToUestan  Club, 
etc.,  V.  Claugh  (1896),  146  Ind.  93,  43  N.  B.  647. 

The  next  question  is  whether  the  order  of  the  commis- 
sioners in  the  partition  proceeding  is  sufficient  to  oony^ 
the  riparian  rights  of  Valentine  Schuetz  to  Barbara 
8.  Weis.  In  the  deed  from  her  and  her  husband  to  ap- 
pellee the  land  conveyed  is  described  as  ^^a  part  of 
the  northeast  quarter  of  section  34,  township  34  north,  range 
nine  west  2nd  P.  M.,  it  being  that  part  of  said  quarter 
section  lying  east  of  the  road  as  laid  out  by  the  commission- 
ers of  the  Lake  Circuit  Court  at  its  September  term,  1895, 
in  the  partition  of  the  Valentine  Schuetz  estate,  which  was 
set  off  to  Barbara  Weis  in  the  said  partition,  as  shown  and 
designated  on  the  plat  included  in  the  report  of  said  com- 
missioners. The  grantors  also  convey  hereby  all  riparian 
rights,  ice  and  water  privileges  belonging  to  them  adjacent 
to  said  land."  Before  the  death  of  Valentine  Schuetz  he 
had  sold  off  portions  of  the  land  conveyed  by  the  EmerUngs 
to  him,  next  to  the  shore  of  the  lake.  The  commissioners 
who  partitioned  the  remaining  lands  first  divided  them 
by  a  road  into  a  large  tract  not  fronting  on  the  water's 
edge  and  a  small  tract  adjoining  the  lake.  Each  devisee 
was  given  a  share  in  the  large  tract,  and  then  each  was 
given  a  small  strip  having  water  on  a  part  thereof,  it  seem- 
ingly being  the  intention  to  thus  make  each  one  a  riparian 
owner,  and  give  to  each  one  ice  and  water  privileges,  which 
they  could  not  have  had  if  the  tract  had  been  divided  other- 
wise. The  report  of  the  commissioners  does  not  describe 
the  lands  set  apart  by  metes  and  bounds,  but  simply  as 
'tracts.''  After  describing  the  tracts  set  aside  in  the  larger 
division,  the  rei)ort  reads,  ^^We  further  set  apart  to"  (cer- 
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tain  devisees,  certain  tracts)  *^  Barbara  Weis  the  tract  next 
adjoining  on  the  south  140  feet  wide ;  to  *  *  *  all  said 
latter  tracts  being  between  the  road  aforesaid  and  Cedar 
Lake;  and  for  farther  description  we  herewith  file  a  plat 
of  the  tracts  of  land  so  partitioned  by  us  as  a  part  of  this 
report'* 

Appellant  cites  Brophy  v.  Bichsson  (1894),  137  Ind.  114, 
36  N.  E.  424,  to  support  its  contention  that  this  order  does 

not  convey  riparian  rights.    It  is  true  that  if  a  de- 
9.    scription  in  a  deed  is  made  by  metes  and  bounds,  and 

indicates  the  shore  of  a  lake  as  one  of  the  boundary 
lines,  such  deed  conveys  no  rights  to  the  land  covered  by 
the  waters  of  the  lake.    But  in  the  report  of  the  partition 

commissioners,  the  tracts  set  off  are  not  described  by 
8.    metes  and  bounds.     These  commissioners  were  ap* 

pointed  to  partition  the  entire  real  estate  devised  by 
Valentine  Schuetz  in  section  34,  which  extended,  as  we  have 
seen,  to  the  east  line  of  section  34,  and  the  presumption  is 
that  they  performed  their  duty,  and  partitioned  all  of  it, 
and  did  not  leave  the  devisees  as  tenants  in  common  of  a 
part  of  the  property  which  they  were  appointed  to  parti- 
tion. The  purpose  of  their  dividing  the  land  east  of  the 
road  by  them  established  into  small  tracts  seems  to  have 
been  to  give  to  each  devisee  a  share  in  the  ice  and  water 
privileges  held  by  their  testator.  The  words  of  description 
used  in  the  report  are  simply  a  convenient  method  of  iden- 
tifying the  lands  set  aside,  not  a  limitation,  and  in  the  ab- 
sence of  a  clear  expression  limiting  the  tract  set  off  to  the 
land  not  covered  by  the  lake,  and  clearly  making  the  lake 
shore  a  boundary,  the  report  of  the  commissioners  will  be 
held  to  have  transferred  the  whole  of  the  interest  of  Valen- 
tine Schuetz,  and  the  devisees  who  received  lots  described 
as  ''tracts  between  the  road  and  the  lake,"  will  be  held  to 
take  the  lands  covered  by  the  waters  of  the  lake  between 
the  shore  and  the  section  line  to  which  their  testator's  land 
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extended.  Therefore  Barbara  Weis  became  the  owner  of 
a  strip  of  land  140  feet  wide,  extending  from  the  road  laid 
out  by  the  commissioners  to  the  east  section  line  of  section 
34,  and  her  rights  in  this  strip  she  fully  convqred  to  i^pel- 
lee  by  deed. 

We  hold  that  the  evidence  discloses  a  complete  and  un- 
broken chain  of  title  extending  from  the  Emerlings  to  ap- 
pellee in  the  land  where  the  trespass  was  committed,  does 
not  show  that  any  other  person  has  any  claim  of  title  to 
such  land,  and  shows  that  appellee  waa  in  actual  possession 
of  the  real  estate  under  claim  of  title,  which  in  itself  is 
sufficient  against  a  trespasser. 

The  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Ibach,  J. — ^Appellant  urges  that  the  court  erred  in  hold- 
ing that  lot  2  of  section  34  extended  to  the  section  line,  and 
bases  its  contention  upon  the  opinion  in  the  case  of  Sioner 
V.  Bice  (1889),  121  Ind.  51,  22  N.  E.  916.  In  that  case  the 
court  said,  ^^The  true  doctrine  to  apply  in  the  disposition 
of  such  land  as  is  covered  by  the  body  of  Such  lakes,  we 
think,  is  that  the  government  in  making  surveys  included 
in  such  surveys  all  (our  italics)  the  land  within  the  dis- 
trict surveyed,  and  if  there  waa  a  lake  or  large  pond  which 
covered  a  part  of  a  subdivision  it  was  meandered  out,  and 
the  dry  land  in  such  subdivision  designated  aa  a  fractional 
subdivision,  or  lot;  that  in  the  purchase  of  such  fractional 
subdivision,  or  lot,  the  purchaser  took  title  to  it  as  a  riparian 
owner,  with  the  right  to  the  land  as  the  water  receded  with- 
in the  boundary  lines  of  the  subdivision  conveyed  to  the 
purchaser.  In  other  words,  the  pttrchaser  acquired  title  to 
all  the  land  within  the  subdivision,  though  it  was  described 
as  a  fractional  subdivision,  or  lot.  The  authorized  survey 
divided  all  the  land  within  the  district  into  subdivisions.'' 

In  order  to  better  present  the  questicMis  involved  in  the 
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diflctusedon  of  the  point  raised  by  the  petition  for  rehearing, 
we  annex  the  following  diagram,  which  fairly  sets  out  the 
situation. 


X  Approzimata  ■pot  whero  tiwpMi  ooourvBd. 

A,  B,  C  and  D,  corners  of  Sec.  34;  B,  H,  I  and  C,  comers  of  Wi  Sec. 
35;  A,  G,  F  and  E,  comers  of  Schutz  lands  partitioned;  M,  G,  L  and 
K  is  lot  1,  Sec.  34;  L,  F,  J  and  K  is  lot  2,  Sec.  34;  C,  R,  S  and  T  is 
lot  4,  Sec.  34;  N,  O,  P  and  Q  is  lot  2,  Sec.  35. 

As  appellant  i>oints  out  to  the  court,  if  it  were  held  that 
all  the  lots  extended  to  the  section  line,  the  east  half  of  the 
northeast  quarter  of  section  34  would  belong  both  to  the 
owners  of  lots  1  and  2,  and  to  the  owner  of  lot  4.  Mani- 
festly such  a  result  would  be  incorrect.  On  the  other  hand, 
if  we  apply  the  rule  insisted  upon  by  appellant,  that  the 
lots  extend  tmder  the  water  only  to  the  nearest  subdivision 
line,  that  is,  in  the  case  of  lots  1  and  2,  the  quarter-quarter 
section  line,  then  the  east  half  of  the  northeast  quarter  of 
section  34  would  not  have  been  included  in  any  portion  of 
the  survey.  To  reach  this  result  would  be  as  much  an  error 
as  the  former.  There  must  be  some  rule  which  will  allow 
ns  to  esci^e  this  dilemma  of  adjudging  that  these  lands 
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were  twice  included  in  the  survey,  or  were  not  included 
at  alL 

By  the  goyemment  system  of  land  surveys,  sections  may 

be  subdivided  into  subdivisions  of  various  classes,  namely — 

half  sections,  quarter  sections,  half -quarter  sections, 

7.  and  quarter-quarter  sections.  2  U.  S.  Gomp.  Statutes, 
§§2395-2397.  Where  the  lands  bordered  on  a  lake,  frac- 
tional subdivisions  were  laid  out  and  called  lots,  the  num- 
ber of  acres  contained  therein  being  designated  by  the 
number  of  acres  of  dry  land.  It  is  held  by  the  case  of 
Stoner  v.  Rice,  supra,  and  by  the  cases  cited  in  the  opinion, 
that  where  all  the  land  in  the  district  was  surveyed  the 
holders  of  the  fractional  subdivisions  or  lots  took  under  the 
water  to  make  out  the  full  subdivision  in  which  the  dry 
land  was  situated.  The  question  then  beccHnes,  If  all  the 
land  was  surveyed,  in  which  lot  was  the  land  under  water 
in  the  east  half  of  the  northeast  quarter  of  section  34  in- 
eluded  T  Lot  4  is  manifestly  laid  out  as  a  fractional  half- 
quarter  section,  in  the  east  half  of  the  southeast  quarter  of 
section  34.  It  would  clearly  be  wrong  to  extend  it  into 
another  quarter  section  by  holding  that  the  lands  in  the 
east  half  of  the  northeast  quarter  were  attached  to  it.  Lots 
1  and  3  are  laid  out  in  the  north  half  of  section  34.  Lot  2 
includes  the  southeast  quarter  of  the  northwest  quarter,  and 
the  dry  land  portion  of  the  south  half  of  the  northeast  quar- 
ter. We  think  it  would  be  error  to  hold  that  this  lot  does 
not  include  the  entire  south  half  of  the  northeast  fourth. 
The  lands  in  the  east  half  of  the  northeast  quarter  must 
have  been,  under  the  very  holding  upon  which  appellant 
relies,  included  in  the  survey,  and  we  cannot  with  propriety 
hold  that  the  lands  in  the  southeast  fourth  of  the  northeast 
fourth  could  be  included  in  any  other  than  lot  2.  It  fol- 
lows that  the  court  did  not  err  in  the  holding  in  the  original 
opinion  that  lot  2  extended  to  the  section  line. 

Petition  for  rehearing  overruled. 
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Note.— Reported  In  97  N.  E.  357;  99  N.  B.  58.  See»  also,  under 
(1)  22  Cyc.  928;  (2)  22  Cyc  836;  (3)  11  Cyc.  740,  742;  (4)  40  Cyc. 
147,  150;  (5)  38  Cyc.  1017;  (6)  29  Cyc.  272;  (7)  5  Cyc.  893;  (8) 
30  Cya  320;  (9)  5  Cya  894.  As  to  the  authority  of  courts  to  enact 
roles,  see  41  Am.  St  639.  As  to  idem  sonans  and  presumptions  as 
to  the  identity  of  names,  see  100  Am.  St  323.  As  to  waters  as 
boundary  lines,  see  27  Am.  St  56.  On  the  question  of  the  title  to 
land  under  lakes,  see  42  L.  R.  A.  175.  And  for  boundary  on  lak^, 
see  51  L.  R.  A.  178 


Snyder  v.  Frank  et  al, 

[No.  7,828.    Filed  April  23,  1913.] 

1  GoTS. — Qift8  Inter  Vivos, — Delivery, — Actions. — Where  a  de- 
cedent executed  deeds  to  his  real  estate  and  assigned  notes,  cer- 
tificates of  deposit  and  stock  certificates,  and  placed  them  In  sep- 
arate envelopes  addressed  to  his  several  children,  and  delivered 
the  envelopes  to  another  to  be  delivered  to  the  children  after  his 
death,  the  children  took  by  gift  inter  vivos,  so  that  in  an  action 
on  one  of  the  notes,  the  plaintiff  sued  as  his  father's  donee  inter 
viooSy  and  not  as  a  devisee  or  heir  in  his  estate,    p.  305. 

2.  Witnesses. — Competency.— Mature  of  Action.— Action  by  Heirs. 
—Under  §522  Bums  1908,  §499  R.  S.  1881,  providing  that  in  suits 
by  or  against  heirs,  founded  on  a  contract  with  the  ancestor,  to 
obtain  title  to  or  possession  of  property  In  the  right  of  such  an- 
cestor, or  to  affect  the  same,  neither  party  shall  be  a  competent 
witness  as  to  matters  occurring  before  the  ancestor's  death,  the 
defendant,  in  an  action  on  a  note  received  by  plaintiff  from  his 
ancestor  by  gift  inter  vivos,  was  not  disqualified  to  testify  as  to 
facts  and  circumstances  connected  with  the  execution  and  delivery 
of  the  note  to  the  ancestor,  since  the  action  was  not  by  or  against 
heirs,  and  was  not  to  obtain  title  to  or  possession  of  property  in 
the  right  of  the  ancestor,  or  to  affect  the  same  In  any  manner, 
p.  306. 

3.  Evidence. — Res  Gestae. — Declarations  of  Agent. — ^The  declara- 
tions of  an  agent  while  actually  transacting  the  business  which 
his  principal  authorized  him  to  transact  are  admissible  as  a  part 
of  the  res  gestae,    p.  309. 

From  Pike  Circuit  Court ;  John  L.  Bretz,  Judge. 

Action  by  Harley  B.  Snyder  against  Sol  Frank  and  an- 
other. From  a  judgment  for  plaintiflE,  the  plaintiff  appeals. 
Reversed, 
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J.   W,  Brumfield,  J.   W.   Wilson  and  Pickens,  Moores, 
Davidson  df  Pickens,  for  appellant. 
John  K.  Chappell,  for  appellee. 

HoTTEL,  J. — ^This  was  a  suit  by  appellant  on  a  $1,000 
prommissoiy  note  executed  by  appellees,  August  1, 1908,  and 
due  August  1,  1909.  The  complaint  was  in  one  paragraph. 
Appellee  Levi  filed  an  answer  of  suretyship.  Appellee  Sol 
Frank  filed  a  set-off  in  which  he  sought  to  recover  on  a 
$520  note  of  date  April  28,  1900,  executed  by  appellant 
Snyder  to  Gus  Frank  and  endorsed  *'G.  Frank."  To  this 
set-off  appellant  replied  in  three  paragraphs,  the  first  para- 
graph being  a  general  denial,  the  second  a  plea  of  payment, 
and  the  third  a  plea  of  accord  and  satisfaction  by  the  sale 
and  delivery  to  Ous  Frank  of  52  shares  of  stock  of  $100 
each  in  the  Alaska  Gold  Mining  Company  of  Indiana,  which 
stock  was  alleged  to  have  been  bought  by  the  said  Frank 
through  said  Snyder  on  April  28, 1900,  at  and  for  the  price 
of  $520  and  assigned  to  said  Frank  on  the  books  of  said 
corporation  on  April  30,  1900.  There  was  a  trial  by  the 
court  and  a  finding  for  the  appellant  Snyder  on  the  note 
sued  on  by  him  in  the  sum  of  $1,254.95,  principal,  interest 
and  attorneys'  fees  and  a  finding  for  the  appellee  Sol 
Frank  on  his  set-off  in  the  sum  of  $1,030.40,  principal,  in- 
terest and  attorney's  fees  on  which  finding  the  court  ren- 
dered judgment  for  Snyder  in  the  sum  of  $224.55,  being 
the  excess  of  the  sum  found  due  on  the  note  sued  on  in  the 
complaint  over  that  found  due  on  the  note  filed  with  the 
set-off. 

The  appellant  filed  a  motion  for  new  trial  which  was 
overruled  and  exceptions  saved.  The  ruling  on  this  motion 
is  the  only  error  assigned.  Eight  grounds  for  a  new  trial 
are  stated  in  the  motion,  but  it  is,  in  effect,  conceded  by  the 
parties  that  the  questions  presented  by  the  appeal  all  turn 
upon  the  disposition  to  be  made  of  the  sixth  and  seventh 
grounds  of  said  motion.    These  grounds  relate  to  the  ad- 
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mission  of  evidence.  During  the  progress  of  the  trial  the 
appellant  offered  Simeon  J.  Haines  as  a  witness^  and  sub- 
ject to  appellees'  objections,  •  he  was  permitted  to  testify  in 
substance  that  on  April  28,  1900,  Harley  Snyder  came  to 
him  to  buy  that  stock  for  Qus  Frank,  referring  to  the  min- 
ing stock  for  which  the  note  mentioned  in  the  set-off  was 
alleged  to  have  been  given,  and  that  at  the  time  he  made 
the  transfer  of  such  stock  to  Frank  and  while  Snyder  was 
paying  him  the  money  therefor,  Snyder  said  to  him,  the 
witness:  **Now  I  had  to  give  my  note  for  this  money  and 
I  want  to  have  the  stock  sent  back  to  me  and  I  will  deliver 
it  to  Mr.  Frank  and  pay  my  note.  That  is  bow  I  come  to 
assign  the  stock  to  him.  I  had  got  my  money  and  assigned 
the  stock  over  and  instructed  the  secretary  to  return  the 
stock  to  Mr.  Snyder.''  This  witness  on  cross-examination 
testified  as  follows:  "Q.  Now,  when  was  that  Mr.  Snyder, 
told  you  that  he  was  the  agent  of  Mr.  Frank,  to  buy  some 
stock  that  you  owned?  A.  Well,  I  think  it  was  on  Friday 
before  that  he  told  me  that  Mr.  Frank  told  him  that  he 
wanted  some  stock  and  wanted  to  know  if  I  would  sell  some 
of  my  stock.  I  told  him  I  would.  Q.  All  you  know  about 
that  is  what  Snyder  told  you  himself?    A.    That  is  all." 

The  appellant  offered  himself  as  a  witness,  and,  subject 
to  appellees'  objections,  testified  to  a  conversation  between 
himself  and  Gus  Frank,  in  reference  to  the  purchase  of 
stock  in  the  Alaskan  Gold  Mining  Company,  substantially 
as  follows:  '^Mr.  Frank,  remarked  to  me  that  he  had  five 
shares  of  stock  in  the  Juallem  Mine  and  he  would  not  mind 
to  have  a  block  of  stock  in  the  mine  I  was  associated  with, 
provided  he  could  get  it  cheap  enough,  and  asked  me  to  see 
what  I  could  secure  a  block  of  it  for  him  for.  The  next 
day  I  told  him  I  could  secure  a  block  of  stock  from  Mr. 
Haines,  for  him,  for  $10  a  share.  He  said  he  would  take 
it.  This  was  on  the  28th  day  of  April,  1900.  I  saw  Mr. 
Prank  in  the  bank,  an  hour  or  two  after  this  talk,  and  I  told 
him  that  Mr.  Haines  wanted  to  dispose  of  52  shares  of  his 
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Stock.  Mr.  Frank  then  gave  me  the  cash,  $520.00  to  pay 
for  it.  At  the  time  he  gave  me  this  money,  I  requested 
him  to  write  a  receipt  saying  that  I  would  sign  it  until  I 
closed  the  deal  for  him.  He  took  up  this  temporary  note 
off  the  table  and  filled  it  out  and  said,  'sign  this'.  The 
body  of  this  note  is  in  the  handwriting  of  Ous  Frank.  This 
note  was  given  by  me  to  him  for  the  $520  I  got  of  him  and 
paid  to  Mr.  Haines  for  the  52  shares  of  stock.  I  paid  the 
same  money  I  got  from  Mr.  Frank  to  Mr.  Haines  the  day  I 
got  it  from  Mr.  Frank,  and  after  that  delivered  the  stock  to 
Mr.  Frank."  After  being  requested  to  look  at  a  book  the 
witness  testified  that  he  delivered  to  Mr.  Frank  certificate 
No.  608  for  20  shares;  that  he  delivered  certificates  608, 
609  and  610  on  the  2d  day  of  May,  1900 ;  that  at  the  time 
he  delivered  the  stock  he  called  for  his  note.  ''Mr.  Frank 
made  search  for  the  note  through  his  safety  box  there  in 
the  bank  and  failed  to  find  it  and  remarked  that  if  he  could 
find  it  he  would  hand  it  to  me  and  if  not  he  would  give  me 
a  receipt  against  it.  Two  weeks  later  I  went  away.  The 
stock  was  issued  to  Mr.  Frank  by  the  corporation  Monday, 
the  SOth.  I  delivered  it  to  him  May  2nd.  I  got  the  re-issue 
of  stock  I  gave  to  Mr.  Frank  from  Mr.  Moore  through  the 
P.  O.  Mr.  Frank  never  mentioned  the  note  to  me  after- 
wards.'' A  cross-examination  of  the  witness  developed  the 
same  facts  more  in  detail. 

The  court  after  hearing  this  evidence  of  each  of  said 
witnesses,  finally  sustained  the  objection  in  each  case  and 
excluded  it,  to  each  of  which  rulings  the  appellant  excepted, 
and  assigned  the  same  as  his  sixth  and  seventh  grounds 
respectively  for  a  new  trial,  and  is  now  insisting  that  such 
evidence  was  improperly  excluded. 

Gus  Frank,  the  original  payee  of  the  $520  note  involved 
in  the  set-off  died  December  16,  1909.  It  is  claimed  by  Sol 
Frank  (hereafter  referred  to  as  appellee)  that  by  §522  Bums 
1908,  §499  R.  S.  1881,  the  appellant  was  incompetent  to  tes-* 
tify  to  any  matter  occurring  prior  to  the  death  of  Gus  Frank, 
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iDd  that  for  this  reason  the  evidence  of  appellant  Snyder 
vas  properly  exclnded,  and  that,  with  his  evidence  out, 
there  was  no  evidence  showing  that  he  was  the  agent  of 
Gns  Frank  in  bnying  the  stock  for  which  the  $520  note  was 
claimed  to  have  been  given ;  that  any  statements  which  he 
may  have  made  to  the  witness  Haines  were  not  competent 
for  sach  pnrpose  for  the  reason  that  the  declarations  of  an 
agent  are  not  competent  evidence  to  establish  the  fact  of 
the  agency.  It  is  apparent  therefore,  that  the  correctness 
of  each  ruling  depends  on  whether  or  not,  by  §522  Bums 
1908,  §499  R.  S.  1881,  appellant  is  rendered  incompetent  to 
testify  to  any  matter  that  occurred  prior  to  the  death  of  Qus 
Frank.  This  section  is  as  follows:  ^'In  all  suits  by  or 
against  heirs  or  devisees,  founded  on  a  contract  with  or 
demand  against  the  ancestor,  to  obtain  title  to  or  possession 
of  property,  real  or  personal,  of,  or  in  right  of,  such  an- 
cestor, or  to  affect  the  same  in  any  manner,  neither  party 
to  such  suit  shall  be  a  competent  witness  as  to  any  matter 
which  occurred  prior  to  the  death  of  the  ancestor." 

It  is  conceded  in  appellees'  brief  that  Gus  Frank  before 
his  death,  viz.,  on  June  16,  1909,  made  disposition  of  his 

property,  real  and  personal,  among  his  four  children. 
L    He  executed  deeds  to  his  real  estate  and  assigned 

notes,  certificates  of  deposit,  certificates  of  stock  in 
various  banks,  and  other  corporations  and  placed  these  in 
Geparate  envelopes  addressed  to  each  of  his  children,  and 
"delivered  the  four  envelopes  to  Leslie  Lamb,  cashier  of 
the  First  National  Bank  of  Petersburgh,  Indiana,  to  be  de- 
livered to  his  children  after  his  death."  These  envelopes 
were  delivered  by  Mr.  Lamb  after  the  death  of  Gus  Frank 
and  in  the  envelope  delivered  to  appellee  was  found  the 
$520  note  involved  herein,  endorsed  as  above  set  out.  Some 
mention  is  made  in  appellee's  brief  of  a  will  being  made 
by  Ous  Frank  on  the  same  day  in  which  a  like  disposition 
of  his  property  was  made.  The  evidence,  however,  dis- 
VoL.  53—20 
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closes  that  appellee  claims  the  $520  note  in  suit  by  reason 
of  his  father  having  endorsed  it  and  placed  it  in  the  en- 
velope addressed  to  him  and  delivered  to  said  Lamb  as  above 
set  out  In  fact  it  was  conceded  in  the  oral  argument  that 
the  will  mentioned  was  not  introduced  in  evidence  and  that 
the  appellee's  claim  to  the  $520  note  is  based  on  the  division 
of  the  father's  property  among  the  heirs  made  by  him  in 
his  lifetime  as  above  indicated.  Under  this  claim  of  appel- 
lee and  the  evidence  given  in  its  support,  the  note  in  suit 
was  a  gift  inter  vivos  by  the  father  to  the  son.  Martin  v. 
McCullough  (1894),  136  Ind.  331,  338,  34  N.  E.  219;  Wyble 
V.  McPheters  (1876),  52  Ind.  393;  Jacobs  v.  JoUey  (1902), 
29  Ind.  App.  25,  33,  62  N.  E.  1028;  Crawfordsville  Trust 
Co.  V.  Ramsey  (1912),  178  Ind.  258,  100  N.  E.  1049.  It 
follows,  we  think,  under  these  holdings,  that  appellee 
sued  herein  as  his  father's  donee  inter  vivos,  and  not  as  a 
devisee  or  heir  in  his  estate. 

In  the  case  of  Creamer  v.  Sirp  (1883),  91  Ind.  366,  the 
section  of  statute  here  involved  was  under  consideration 

and  the  Supreme  Court  there  said  (p.  368) :    **  "While 
2.    this  is  a  claim  growing  out  of  a  contract  with  the 

ancestor,  it  is  not  claimed  as  heir  or  devisee,  but  by 
grant  in  the  contract,  and  it  does  not  in  any  manner  affect 
the  ancestor's  estate,  or  any  property,  real  or  personal, 
formerly  owned  by  him.  The  property  had  all  passed  into 
the  hands  of  the  defendant  in  the  lifetime  of  the  ancestor, 
and  no  claim  whatever  is  set  up  in  relation  to  any  part  of 
said  proi)erty."  In  the  case  of  Peacock  v.  Albin  (1872),  39 
Ind.  25,  the  Supreme  Court,  in  discussing  the  same  section 
of  statute  at  page  29  said:  '^We  are  clearly  of  the  opinion 
that  the  word  heirs  as  used  in  the  above  proviso  was  in- 
tended to  include  all  persons,  whether  they  took  the  estate 
under  the  law  or  hy  virtue  of  a  will,  in  all  cases  where  the 
devisee  or  legatee  would  have  taken  any  portion  of  the 
estate  under  the  statute  of  descents.  •  •  •  If  the  pur- 
pose was  to  exclude  parties  as  witnesses  in  all  cases,  it 
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seems  to  us  that  the  legislature  might  have  expressed  such 
purpose  in  a  much  briefer  and  far  more  intelligible  man- 
ner." (Our  italics.)  Henry,  Probate  Law  (2d  ed.)  §§489, 
490 says:  §489.  **•  •  •  And  the  word  heirs,  as  used  in 
this  statute,  is  intended  to  include  all  persons  who  take  the 
estate  of  the  decedent  under  the  law,  or  by  virtue  of  a  will. 
Under  this  statute  one  element  which  creates  the  right  of 
action  is  the  fact  that  the  decedent  held  title  to  the  property 
involved,  at  the  time  of  his  death.  •  •  •"  §490.  *'The 
word  ^heirs'  as  used  in  this  statute  includes  all  persons  who 
take  any  portion  of  the  decedent's  estate  by  descent,  or 
who  would  so  take,  if  they  did  not  take  by  virtue  of  a  wilL 
•  •  •  M  ^Q^jp  italics.)  To  the  same  effect  see:  Hiatt 
V.  McColley  (1908),  171  Ind.  91,  85  N.  E.  772;  Cincinnati, 
etc.,  B.  Co.  V.  Cregor  (1898),  150  Ind.  625,  629,  50  N.  E. 
760;  Michigan  Trust  Co.  v.  Probasco  (1902),  29  Ind.  App. 
109,  63  N.  E.  255;  Hankey  v.  Downey  (1894),  10  Ind.  App. 
500,  38  N.  E.  220;  Waltz  v.  Waltz  (1882),  84  Ind.  403,  409; 
SuUivan  v.  SulUvwn  (1893),  6  Ind.  App.  65,  69,  32  N.  E. 
1132;  Sloan  v.  Sloan  (1898),  21  Ind.  App.  315,  317,  52  N. 
E.  413;  Henry,  Probate  Law  (2d  ed.)  §§489-491.  It  ap- 
pears  from  the  language  used  in  several  of  the  decisions  and 
especially  from  §490,  Henry,  Probate  Law,  and  Waltz  v. 
Waltz,  supra,  that  appellant  is  not  rendered  incompetent 
by  the  section  of  the  statute  in  question,  not  only  because 
the  suit  is  not  by  or  against  heirs  or  devisees  but  because  the 
subject-matter  of  the  suit  is  not  within  the  provisions  of 
the  section.  In  the  case  of  Waltz  v.  Waltz,  supra,  the  Su- 
preme Court  at  page  409  said:  *'The  act  of  March  15, 
1879,  renders  such  witnesses  in  such  cause  incompetent. 
This  is  not,  however,  such  a  suit.  This  is  not  a  suit  by 
heirs,  or  against  heirs,  upon  a  contract  made  with  an  an- 
cestor to  obtain  title  to  or  possession  of  property  belonging 
to  such  ancestor.  The  persons  who  bring  the  suit  are  heirs, 
but  they  do  not  bring  it  as  heirs,  nor  do  they  seek  to  obtain 
Utle  to  or  possession  of  any  property  of  the  ancestor.    They 


308  APPELLATE  COURT  OF  INDIANA, 

Snyder  v.  Frank — ^53  Ind.  App.  301. 

seek  to  obtain  a  judgment  against  their  debtor,  and  to  have 
the  same  declared  a  lien,  upon  land  conveyed  to  him  hy 
their  ancestor;  such  land  is  not  the  property  of  the  ances- 
tor, nor  does  the  claim  for  the  purchase  money  belong  to 
his  estate.  There  was,  therefore,  no  error  in  allowing  these 
witnesses  to  testify."  (Our  italics.)  Again  this  court  in 
the  case  of  Sullivan  v.  Sidlivam,,  supra,  at  page  69  said: 
'^The  witness  was  not  incompetent  by  reason  of  section  498, 
nor  was  he  so  under  section  499,  for  that  section  contem- 
plates only  suits  between  heirs  or  by  or  against  such, 
founded  on  a  demand  against  the  ancestor  to  obtain  title 
to  or  possession  of  his  property,  or  to  affect  it  in  any  man- 
ner. This  was  not  such  a  suit.  See  Henry,  Probate  Law 
309,  ei  seq,,  and  2  "Works'  Practice  §1219,  where  the  ques- 
tions are  discussed  and  the  authorities  cited."  Henry  in  his 
Probate  Law  (2d  ed.)  §491  says:  "•  •  •  This  section 
was  not  intended  to  apply  to  actions,  the  object  of  which  was 
to  recover  a  judgment  for  money.  It  embraces  actions  to 
obtain  the  possession  of  land;  for  specific  performance  of 
contract  with  the  ancestor  in  reference  to  land ;  to  quiet  the 
title  to  lands,  or  to  remove  a  cloud  from  such  title;  and 
actions  to  obtain  the  possession  or  try  the  title  to  articles 
of  personal  property.  •  •  •  "  Other  decisions  indi- 
cate the  same  construction.  If  this  construction  be  correct, 
it  necessarily  follows  that  appellant's  evidence  was  improp- 
erly excluded  both  for  the  reason  that  this  suit  was  not 
by  or  against  heirs  and  for  the  further  reason  that  it  was 
not  a  suit  to  ohiam  title  to  or  possession  of  property,  real  or 
personal,  of,  or  in  the  right  of  such  ancestor  or  to  affect 
the  same  in  any  manner. 

It  should  be  remarked  however,  in  this  connection,  that 
there  is  language  used  in  some  of  the  cases  that  would  at 
least  indicate  a  different  construction  of  this  section,  in  so 
far  as  the  subject-matter  of  the  action  has  to  do  with  the 
question  involved.  There  is  language  in  some  of  the  cases 
indicating  that  if  the  action  be  by  or  against  heirs  or  de- 
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▼isees  eiiher  ''founded  on  a  contract  with  or  demand  against 
the  ancestor  [or]  to  obtain  title  to  or  possession  of  proper- 
ly "y  etc.,  that  neither  party  shall  be  competent,  etc.  It  is 
not  necessary  for  the  purposes  of  this  case  that  we  attempt 
to  reconcile  the  apparent  conflict  in  the  language  nsed  in 
these  cases,  because  under  any  and  all  of  them  the  appellant 
was  a  competent  witness^  and  error  resulted  from  the  exclu- 
sion of  his  evidence.  We  may  remark,  however,  that  the 
language  of  the  statute  and  its  punctuation  indicate  that 
the  legislature  intended  the  construction  placed  on  it  by  the 
cases  cited  and  quoted  from,  supra.  The  intention  of  such 
a  construction  becomes  more  manifest  when,  as  suggested 
by  Mr.  Henry,  the  section  is  read  in  connection  with  the 
preceding  §521  Bums  1908,  §498  B.  S.  1881.  See,  Henry, 
Probate  Law  (2d  ed.)  §491. 

It  follows  also  that  the  evidence  of  the  witness 
3.  Haines  in  so  far  as  it  related  to  what  was  said  and 
done  by  Snyder  at  the  time  of  the  transfer  and  pay- 
ment for  the  stock  mentioned  in  the  evidence  of  said  wit- 
ness, was  improperly  excluded.  With  the  evidence  of  ap- 
pellant admitted,  his  authority  to  buy  and  pay  for  the  stock 
for  and  as  the  agent  of  Gus  Frank  is  shown,  and  it  follows, 
under  the  law,  that  his  declarations  and  statements  while 
actually  transacting  the  business  which  his  principal  author- 
ized him  to  transact  were  admissible  as  part  of  the  rea 
gestae.  United  States  Express  Co.  v.  Rawson  (1886),  106 
Ind.  215,  218,  6  N.  E.  337;  16  Cyc.  1006,  1007,  1008; 
Cleveland,  etc.,  R.  Co.  v.  Closser  (1890),  126  Ind.  348,  365, 
26  N.  E.  159,  22  Am.  St.  593,  9  L.  R.  A.  754;  WiUison  v. 
McKain  (1895),  12  Ind.  App.  78,  83,  39  N.  E.  886;  Fields 
v.  Campbell  (1905),  164  Ind.  389,  396,  72  N.  E.  260,  108 
Am.  St.  301. 

For  the  error  in  excluding  the  evidence  indicated  herein, 
the  judgment  is  reversed  with  instructions  to  the  trial  court 
to  grant  a  new  trial  and  for  further  proceedings  consistent 
with  this  opinion. 
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Note.— Reported  in  101  N.  E.  684.  See,  also,  under  (1)  20  Cyc. 
lldS,  1209;  (2)  40  Cyc.  2263,  2304;  (3)  16  Cyc.  1003.  As  to  con- 
veyances to  take  effect  after  grantor's  death,  see  note  to  WiUon  ▼. 
Carrico  (Ind.),  49  Am.  St  219.  As  to  what  Is  included  in  the  res 
gestae,  see  95  Am.  Dec.  51 ;  16  Am.  St  407.  As  to  declarattons  that 
form  part  of  the  res  gestae,  see  58  Am.  Rep.  184. 


BlBIEL  ET  AL.  V.  BOTD. 
[No.  7,885.    Filed  April  23,  1913.] 

1.  PuBADnro. — Demurrer. — Defect  of  Parties, — ^A  demurrer  for  de- 
fect of  parties  can  only  reach  a  defect  of  parties  apparent  from 
the  complaint    p.  312. 

2.  Afpeax^ — Questions  Reviewable, — Demurrer. — Defect  of  Parties. 
^-No  question  as  to  defect  of  parties  is  presented  by  the  assign- 
ment of  errors,  where  the  question  was  not  presented  to  the  trial 
court  by  the  demurrers  filed,    p.  313. 

3.  CoNVEBSiow.  —  Complaint. — Vecessary  Allegations. — Demand. — 
Where  an  actual  conversion  is  alleged,  it  is  not  necessary  to  aver 
a  demand  but  it  is  essential  that  the  complaint  should  contain 
averments  showing  that  the  plalntifT  owns  such  an  interest  in  the 
property  as  to  give  him  the  right  to  sue  for  its  conversion,  the 
value  of  the  property,  and  its  conversion  by  the  defendant. 
Pw313. 

4.  CoNvsBSiON. — Complaint. — 8ufflcieHcy.-~^otenants. — ^A  complaint 
charging  that  defendants  converted  certain  bonds  to  their  own 
use,  and  alleging  facts  showing  that  defendants  are  cotenants  in 
the  bonds  with  plaintiffs,  is  not  insufficient  on  the  ground  that  it 
states  specific  facts  inconsistent  with  the  allegation  of  conversion, 
since  one  may  convert  common  property  as  against  a  coteiant 
pp.  314, 315. 

5.  CoNVEBSioN. — Cotenants. — ^A  conversion  of  common  property  may 
be  accomplished  by  a  cotenant  in  possession,  by  rendering  impos- 
sible any  further  enjoyment  of  it  by  his  cotenant,  by  refusing  to 
appropriate  it  to  the  uses  for  which  it  is  designed,  by  appropriat- 
ing it  to  uses  for  which  it  was  not  designed,  or  by  excluding  the 
cotenant  from  its  use.    p.  314. 

6.  CowvEBSioN. — Action  Against  Cotenant. — Demand, — In  an  action 
by  one  cotenant  against  another  for  the  conversion  of  common 
property,  no  demand  is  necessary,    p.  315. 

7.  CoNVEBsioN.  —  Complaint.  —  Sufficiency.  —  A  complaint  alleging 
generally  that  defendants  converted  the  property  to  their  own  use 
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WHS  uot  insufficient  on  demurrer,  although  it  might  properly  have 
been  subject  to  a  motion  to  make  more  specific  as  to  the  particu- 
lars of  the  alleged  conversion,    p.  316. 

FroQL  Jay  Circuit  Court ;  Henry  C.  Fox,  Special  Judge. 

Action  by  Jennie  May  Boyd  against  Fred  Bimel  and  oth- 
ers. From  a  judgment  for  plaintiff,  the  defendants,  except 
Lewis  G.  Walling,  appeal.    Affirmed. 

Smith  &  Fleming,  John  M.  Smith  and  Eichhorn  & 
Vaughn,  for  appellants. 

James  Harrington  Boyd,  John  F.  LaFollette,  and  E,  E, 
McOtiff,  for  appellee. 

Ibach,  C.  J. — ^Appellee  brought  this  action  against  ap- 
pellants for  damages  for  the  conversion  of  certain  railroad 
bonds,  and  recovered  judgment  for  $2,100.  The  only  er- 
rors assigned  and  argued  are  the  overruling  of  the  joint 
demurrer  of  all  the  defendants,  and  the  separate  demurrers 
of  each  defendant,  to  the  amended  complaint.  In  sub- 
stance, it  is  averred  in  the  complaint,  that  on  December  7, 
1903,  the  Cincinnati,  Bluffton,  and  Chicago  Bailroad  Com- 
pany executed  and  delivered  to  one  Lewis  Grissell  a  certain 
promissory  note  for  the  sum  of  $3,000,  payable  at  the  Citi- 
zens Bank  at  Portland,  Indiana,  eight  months  after  date 
with  six  per  cent  interest;  that  to  secure  the  payment  of 
said  note  when  the  same  should  become  due,  the  railroad 
company  at  the  time  of  the  execution  of  such  note  trans- 
ferred, assigned  and  delivered  to  Qrissell  as  collateral  se- 
curity nine  first  mortgage  bonds  of  said  company,  each  call- 
ing for  the  sum  of  $1,000  and  of  the  value  of  $1,000  each. 
That  thereafter,  and  while  still  the  owner  of  said  note,  said 
Grissell  died  testate.  That  by  the  terms  of  his  will  the  said 
note  and  the  securities  therefor  were  bequeathed  to  plain- 
tiff Jennie  May  Boyd  and  defendant  Lewis  G.  Walling  share 
and  share  alike,  and  plaintiff  is  the  owner  of  an  undivided 
one-half  interest  therein.  That  plaintiff  and  defendant  Wall- 
ing were  by  the  will  named  as  exeeutors,  and  duly  qualified 
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as  such  and  settled  said  estate  and  were  discharged  on  Feb- 
ruary 17,  1906.  That  after  the  settlement  of  said  estate, 
the  plaintiff  suffered  said  notes  and  mortgage  bonds  to  re- 
main in  the  hands  of  and  the  possession  of  her  joint  and  co- 
owner,  defendant  Walling.  That  while  in  his  possession 
and  without  the  knowledge  or  consent  of  the  plaintiff,  on 
or  about  March  30,  1906,  said  Walling  entered  into  some 
contract  or  agreement  with  his  codefendants,  the  exact  na- 
ture or  character  of  which  is  unknown  to  plaintiff,  by  which 
he  undertook  to  release  or  relinquish  to  his  codefendants 
his  interest  in  the  said  bonds  held  as  collateral  security  for 
the  payment  of  the  note,  and  at  the  same  time  without  this 
plaintiff's  knowledge  or  consent,  turned  over  to  his  code- 
fendants the  possession  of  said  bonds;  that  by  the  terms 
of  said  bonds  and  the  mortgage  securing  the  same  th^  are 
transferable  and  title  thereto  passed  by  delivery.  ^'That  the 
defendants  have  never  accounted  to  this  plaintiff  for  her 
undivided  one-half  interest  in  said  note,  or  the  nine  first 
mortgage  bonds  pledged  as  collateral  security  to  secure  the 
payment  thereof,  but  retain  said  bonds  and  have  converted 
them  to  their  own  use  by  reason  of  which  plaintiff  has  been 
damaged  in  the  sum  of  forty-five  hundred  dollars.  That 
said  note  is  long  past  due  and  wholly  unpaid,  and  that  this 
plaintiff  has  never  parted  with  her  interest  therein,  and  has 
never  parted  with  her  interest  in  said  nine  first  mortgage 
bonds  pledged  as  collateral  to  secure  the  payment  of  said 
note  to  the  defendants  or  either  of  them,  or  to  any  one  else, 
but  is  still  the  owner  of  an  undivided  one-half  interest  in 
said  note  and  bonds  as  aforesaid.  Wherefore  plaintiff  de- 
mands judgment  for  $5,580.00  and  for  all  other  and  proper 
relief. '* 

Appellants  are  all  the  defendants  except  Walling,  who 
has  not  appealed.    It  is  first  argued  that  the  complaint  is 
bad  because  the  American  Trust  and  Savings  Bank 
1.    was  not  made  a  party  defendant.    There  was  a  de- 
murrer upon  the  ground  that  there  was  a  defect  of 
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parties  in  that  said  bank  was  not  made  a  party  defendant. 
It  does  not  appear  from  the  complaint  that  the  American 
Trust  and  Savings  Bank  is  in  any  way  connected  with  the 
cause,  or  holds,  owns,  or  claims  any  interest  in  said  bonds 
or  any  of  them.  A  demurrer  for  defect  of  parties  can  only 
reach  a  defect  of  parties  apparent  from  the  complaint,  and 
the  aforesaid  demurrer  was  rightfully  overruled.  Western 
Vmon  Tel.  Co.  v.  State,  ex  rel  (1905),  165  Ind,  492,  76  N. 
E.  100,  and  cases  cited.    It  is  also  urged  that  it  ap- 

2.  pears  from  the  complaint  that  the  Cincinnati,  Bluff- 
ton  and  Chicago  Railroad  Company  has  an  interest  in 

the  bonds,  and  if  so,  all  the  parties  were  not  before  the 
court,  and  a  demurrer  would  lie  for  defect  of  parties.  It 
is  sufficient  to  say  in  answer  to  this  contention  that  no  de- 
murrer for  defect  of  parties  was  filed  on  the  ground  that 
the  railroad  company  was  not  made  a  party.  Consequently 
such  a  question  was  not  presented  to  the  trial  court  by  the 
demurrers  filed,  and  is  not  presented  by  any  errors  assigned 
here.  State,  ex  rel.  v.  McClelland  (1894),  138  Ind.  395,  37 
N.  E.  799;  Aetna  Life  Ins.  Co.  v.  Sellers  (1900),  154  Ind. 
370,  56  N.  E.  97,  77  Am.  St.  481. 

The  remaining  argument  against  the  sufficiency  of  the 
complaint,  and  the  one  most  strongly  pressed,  is  that  it  does 
not  show  an  unlawful  conversion,  or  a  demand  and  refusal  to 
deliver  up  the  property  alleged  to  have  been  converted, 
and  that  it  states  no  facts  showing  appellants  guilty  of  a 
conversion.     The  material  averments  which  must  be 

3.  found  in  a  complaint  for  conversion  are:     (1)  the 
owning  of  such  an  interest  in  the  property  by  the 

plaintiff  as  to  give  him  the  right  to  sue  for  its  conversion ; 
(2)  the  value  of  the  property;  and  (3)  the  conversion  of 
the  property  by  the  defendant.  Recht  v.  Olickstein  (1904), 
162  Ind.  32,  69  N.  E.  667;  Ryan  v.  Hurley  (1889),  119  Ind. 
115,  21  N.  E.  463 ;  Crystal  Ice,  etc.,  Co.  v.  Marion  Oas  Co. 
(1905),  35  Ind.  App.  295,  74  N.  E.  15.  The  rule  is  that 
when  an  actual  conversion  is  alleged,  it  is  unnecessary 
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to  aver  a  demand.  As  a  matter  of  pleading,  it  is  sufficient 
to  aver  a  conversion.  Reish  v.  Reynolds  (1879),  68  Ind. 
561;  Nelson  v.  Corunn  (1877),  59  Ind.  489;  Bunger  v. 
Roddy  (1880),  70  Ind.  26;  Rauh  v.  Stevens  (1899),  21  Ind. 
App.  650,  52  N.  E.  997;  Proctor  v.  Cole  (1879),  66  Ind. 
576;  Sloan  v.  lAck  Creek,  etc.,  Road  Co.  (1893),  6  Ind. 
App.  584,  33  N.  E.  997 ;  Koehring  v.  Aultman,  Miller  dt  Co, 
(1893),  7  Ind.  App.  475,  34  N.  E.  30;  Knowlton  v.  School 
City  of  Logansport  (1881),  75  Ind.  103;  21  Ency.  PL  and 
Pr.  1084. 

Appellants  concede  that  under  the  authorities,  the  gen- 
eral allegation  that  the  defendants  converted  the  bonds  to 
their  own  use  would  be  sufficient,  unless  the  specific 

4.  facts  pleaded  are  in  conflict  with  this  general  allega- 
tion, but  they  contend  that  the  specific  facts  are  in- 
consistent with  the  allegation  of  conversion.  They  urge 
that  when  defendant  Walling  conveyed  his  one-half  interest 
in  the  bonds  to  the  other  defendants  they  thereupon,  suc- 
ceeding to  his  rights,  became  cotenants  in  the  bonds  with 
plaintiff,  and  therefore  as  much  entitled  to  their  possession 
as  she.  However,  even  if  we  grant  this  contention,  and  even 
if  we  admit  that  except  for  the  averment  *'they  converted 
the  bonds  to  their  own  use,"  the  complaint  does  not  con- 
tain facts  which  show  appellants  guilty  of  a  conversion,  yet 
it  does  not  state  specific  facts  inconsistent  with  a  conver- 
sion. One  cotenant  may  convert  the  common  property  as 
against  his  cotenant.  28  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
712;  17  Am.  and  Eng.  Ency.  Law  (2d  ed.)  701;  38  Cyc.  84. 

See  cases  cited  below.     Such  a  conversion  may  be  ac- 

5.  complished,  while  the  cotenant  retains  the  common 
property  in  his  possession,  if  such  cotenant  renders 

impossible  any  further  enjoyment  of  it  by  his  cotenant,  or 
refuses  to  appropriate  it  to  the  uses  for  which  it  is  designed, 
and  appropriates  it  to  uses  for  which  it  was  not  designed,  or 
directly  and  positively  excludes  the  cotenant  from  its  use. 
NeedJum  v.  HiU  (1879),  127  Mass.  133;  Agnew  v.  Johnson 


NOVEMBER  TERM,  1912.  315 

Blmel  V.  Boyd— 63  Ind.  App.  310. 

(1851),  17  Pa.  St.  373,  55  Am.  Dec.  565;  Jacobs  v.  Seward 
(1872),  L.  R.  5  H.  L.  464;  Doyle  v.  Bums  (1904),  123  Iowa 
488,  99  N.  W.  195 ;  Roddy  v.  Cox  (1859),  29  Ga.  298,  74  Am. 
Dec.  64;  Allen  v.  Harper  (1855),  26  Ala.  686;  Delaney  v. 
Root  (1868),  99  Mass.  546,  97  Am.  Dec.  52;Lobdell  v.  Stow- 
ell  (1872),  51  N.  Y.  70;  Fiquet  v.  AUison  (1864),  12  Mich. 
328,  86  Am.  Dec.  54;  Bray  v.  Bray  (1874),  30  Mich.  479; 
Qrove  v.  Wise  (1878),  39  Mich.  161;  Tuttle  v.  Campbell 
(1889),  74  Mich.  652,  42  N.  W.  384, 16  Am.  St.  652 ;  Ballen^ 
Hne  V.  Joplin  (1898),  105  Ky.  70,  48  S.  W.  417;  WaUer  v. 
BowUng  (1891),  108  N.  C.  289,  12  S.  E.  990,  12  L.  R.  A. 
261;  Freeman,  Cotenancy  (2d  ed.)  §313;  28  Am.  and  Eng. 
Ency.  Law  (2d  ed.)  713.  If  there  is  a  conversion  by 
6.  one  cotenant,  no  demand  is  necessary.  Williams  v. 
Rogers  (1896),  110  Mich.  418,  68  N.  W.  240;  Guy- 
iher  v.  Petti  John  (1846),  28  N.  C.  388,  45  Am.  Dec.  499; 
Waller  v.  Bowling,  supra.  Such  being  the  law,  it  follows 
that  the  facts  pleaded  which  show  that  appellants 
4.  obtained  the  interest  of  appellee's  cotenant  and  re- 
tain the  bonds  in  their  possession  do  not  contradict 
the  averment  that  they  converted  them  to  their  own  use, 
for  it  is  possible  for  one  cotenant  to  convert  the  common 
property  as  against  the  other  cotenant,  while  retaining  it 
in  his  possession.  The  specific  acts  alleged  in  the  complaint 
are  not  the  acts  which  constituted  the  conversion,  they  are 
merely  acts  by  which  defendants  came  into  possession  of 
the  bonds.  Even  if  they  came  rightfully  into  possession  of 
them,  they  could  have  later  converted  them.  We  are  not 
here  concerned  with  the  more  difficult  question  of  what  evi- 
dence appellee  would  have  to  introduce  to  prove  a  conver- 
sion. Appellants  have  not  brought  the  evidence  before  us, 
nor  asked  us  to  consider  its  sufficiency  to  support  the  deci- 
sion of  the  trial  court.  "We  are  concerned  only  with  a 
question  of  pleading,  and  we  hold  that  the  averment  of  a 
conversion  is  sufficient,  and  that  the  complaint  is  good  as 
against  the  demurrers  of  appellants  for  want  of  facts.    The 
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court  might  properly  have  sustained  a  motion  to  make 
7.    the  complaint  more  certain,  by  setting  forth  the  par- 
ticulars of  the  alleged  conversiony  had  such  a  motion 
been  made  by  appellants.    Proctor  v.  Cole,  supra. 

No  error  appearing,  the  judgment  is  affirmed.  It  having 
been  made  to  appear  that  two  of  appellants  have  died  since 
this  appeal  was  taken,  the  judgment  is  affirmed  as  of  date 
of  submission. 

Note.— Reported  in  101  N.  E.  657.  See,  also,  nnder  (1)  81  Cyc. 
824;  (2)  2  Cyc.  687;  (3)  38  Cyc  2068,  2069,  2071;  (5)  38  Cyc  84; 
(6)  38  Cyc  2032,  2035 ;  (7)  38  Cyc  2069.  As  to  ttie  scope  and  effect 
of  writs  of  error,  see  91  Am.  Dec.  193.  As  to  conversion  of  per- 
sonalty sufficient  to  sustain  action  of  trover,  see  24  Am.  St  795. 


American  Car  and  Foundry  Company  v.  Inzer, 

Administratrix. 

[No.  7,976.    Filed  April  23,  1913.] 

1.  Masteb  Aim  Sesvant. — Injury  to  Servants, — LiiMlity, — Stat- 
utes,— Operation  of  Railroad, — ^A  company  engaged  in  the  manu- 
facture of  cars,  which  in  one  department  of  its  business  operates 
locomotives,  cars,  or  trains  of  cars  upon  a  railroad  track,  so  that 
the  dangers  incident  are  substantially  the  same  as  the  hazards 
of  operating  trains  on  a  commercial  railroad,  is  liable  for  an 
injury  to  its  servant  employed  in  such  department,  within  the 
provisions  of  the  fourth  clause  of  §8017  Bums  1908,  Acts  1893  p. 
294,  malting  railroad  companies  liable  for  injuries  resulting  to 
employes  in  their  service  through  the  negligence  of  any  person  in 
charge  of  any  signal,  telegraph  office,  switchyard,  shop,  round- 
house, locomotive  engine  or  train,  etc.,  since  the  classification 
contemplated  by  the  statute  is  with  reference  to  the  character  of 
the  employment  and  it  is  immaterial  whether  the  employer  is  an 
individual,  firm,  or  a  public  or  private  corporation,    pp.  319, 321. 

2.  Master  and  Sebvant. — Injury  to  Servant. — Liability, — Statutes, 
—Section  8017  Bums  1908,  Acts  1893  p.  294,  creating  a  liabUity 
for  injuries  to  railroad  employes  by  the  negligence  of  any  person 
in  charge  of  any  locomotive  engine,  train,  etc.,  in  its  applicaticm 
to  a  manufacturing  company,  which  in  one  department  of  ite 
business  operates  locomotives  and  cars  on  railroad  tracks.  Is  to 
be  restricted  to  that  department  which  has  to  do  with  the  opera- 
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tion  of  trains  and  which  ezpoees  employes  to  the  dangers  incident 
to  such  operation,    p.  321. 

3.  Masteb  and  Sebvant.— '/n;uf2^  to  Servant — Complaint, — ^A  com- 
plaint to  recover  for  the  death  of  an  employe,  alleging  that  de- 
fendant is  a  corporation  engaged  in  manufacturing  cars,  that  its 
plant  is  upon  a  large  tract  of  land  and  consists  of  yards,  builds 
ingsr  and  other  structures,  about  which  defendant  maintained 
railroad  tracks  of  standard  gauge  over  which  it  operated  IocoeJo- 
tlTe  engines  and  cars  and  trains  of  cars  in  the  transportation  of 
lumber,  iron,  coal  and  other  freight  and  in  hauling  cars  con- 
structed and  in  course  of  construction,  and  that  said  tracks  con- 
nected with  the  tracks  of  a  railroad  company,  sufficiently  shows 
that  §8017  Bums  1908,  Acts  1893  p.  294,  creating  a  liability  against 
railroads  for  injuries  to  employes  through  the  negligence  of  any 
employe  in  charge  of  a  locomotive  engine,  train,  etc.,  applies  to 
that  department  of  defendant's  business  in  which  the  employes 
are  exposed  to  the  dangers  incident  to  the  operation  of  trains, 
p.  821. 

4.  Appeal. — Law  of  the  Case, — ^The  prior  decision  of  a  cause  on 
appeal  becomes  the  law  of  the  case  on  a  subsequent  appeal  only 
in  so  far  as  it  is  applicable  to  the  facts  presented  on  such  subse- 
quent appeal,    p.  323. 

5.  Mabteb  and  Servant. — Injury  to  Servant, — Liability, — Statutes, 
— Complaint. — ^A  complaint  for  the  death  of  a  servant  employed 
by  a  manufacturing  corporation,  which  in  one  department  of  its 
business  operated  locomotive  engines,  cars  and  trains  of  cars 
upon  a  railroad  track,  alleging  that  decedent's  death  was  caused 
by  the  negligence  of  another  employe  in  the  operation  of  a  loco- 
motive, sufficiently  shows  a  liability  under  §8017  Bums  1908,  Acts 
1893  p.  294,  creating  a  liability  for  injuries  caused  by  the  negli- 
gence of  any  person  in  charge  of  a  locomotive  engine,  train,  etc., 
without  ailing  that  decedent  was  employed  to  assist  in  the 
operation  of  trains  and  that  he  was  so  engaged  at  the  time  of 
the  injury,    p.  324. 

6.  Masteb  and  Sebvant. — Injury  to  Servant, — LiaWity, — Last 
Clear  Chance, — Where  an  employe  was  engaged  In  tinning  the 
roof  of  a  car  coupled  to  other  cars,  and  through  his  own  negli- 
gence fell  from  the  car  onto  the  track  when  a  locomotive  was 
coupled  thereto,  and  while  lying  helpless  upon  the  track  was 
killed  by  the  negligence  of  those  in  charge  of  the  train  in  backing 
the  engine  over  him,  the  company  was  liable  for  his  death  under 
the  doctrine  of  last  clear  chance,    p.  324. 

7.  Masteb  and  Servant. — Injury  to  Servant. — Last  Clear  Chance. 
—^Statutes. — ^The  last  clear  chance  doctrine  is  applicable  to  the 
case  of  an  employe  thrown  from  a  car  through  his  own  negligence 
and  killed  by  the  negligence  of  those  in  charge  of  the  train  in 


318  APPELLATE  COURT  OP  INDIANA, 

American  Car,  etc.,  CJo.  v,  Inzer — 53  Ind,  App.  316. 

backing  it  over  him,  notwithstanding  §8017  Burns  1906»  Acts  18d3 
p.  294,  creating  a  liability  against  railroad  companies  for  injuries 
to  employes  through  the  negligence  of  any  other  employes  in 
charge  of  any  locomotive  engine,  train,  etc,  provides  that  the 
injured  employe  must  have  been  in  the  exercise  of  due  care  and 
diligence^  since  such  provision  is  but  a  restatement  of  the  conmion- 
law  rule  that  contributory  negligence  will  preclude  recovery,  and 
the  doctrine  of  last  clear  chance,  while  not  an  exception  to  such 
rule,  is  based  upon  the  theory  that  the  plaintiff*s  negligence  does 
not  contribute  directly  to  the  injury,  but  that  such  injury  was 
proximately  caused  by  the  intervening  negligence  of  defendant 
p.  824. 

From  Clark  Circuit  Court ;  William  C.  Utz,  Special  Judge. 

Action  by  Jennie  Lizer,  administratrix  of  the  estate  of 
John  Lizer,  deceased,  against  the  American  Car  and  Foim- 
dry  Company.  From  a  judgment  for  plaintiff,  the  defend- 
ant appeals.    Affirmed, 

M,  Z.  Stannard,  far  appellant. 
George  H.  Voigt,  for  appellee. 

Laibt,  J. — ^This  action  was  commenced  in  the  Clark  Cir- 
cuit Court  to  recover  damages  from  appellant  for  causing 
the  death  of  John  Inzer.  This  is  the  second  appeal.  On 
the  first  appeal  the  complaint  was  held  insufficient  and  the 
judgment  was  reversed  by  the  Supreme  Court  for  that  rea- 
son. Americaai  Car,  etc,  Co.  v.  Inzer  (1909),  172  Ind.  56, 
87  N.  E.  722.  An  amended  complaint  was  afterwards  filed 
and  a  second  trial  resulted  in  a  judgment  for  plaintiff  and 
this  appeal  was  taken.  The  amended  complaint  upon  which 
the  judgment  appealed  from  was  rendered  is  based  on  the 
Employer's  Liability  Act,  §8017  Bums  1908,  Acts  1893  p. 
294.  As  shown  by  the  allegations  of  this  complaint  the  de- 
fendant was  a  corporation  engaged  in  the  manufacture  of 
cars  at  the  city  of  JeffersonviUe.  The  deceased  was  at  the 
time  of  his  death  employed  by  the  defendant  and  was  en- 
gaged in  tinning  the  roof  of  a  car  standing  in  one  of  the 
buildings  connected  with  the  plant,  and  for  the  purpose  of 
doing  the  work  he  occupied  a  position  on  top  of  the  car.   The 
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ear  upon  which  he  was  working  was  coupled  to  five  other 
ears  and  while  he  was  so  engaged  a  locomotiye  engine, 
owned  and  operated  by  defendant,  was  coupled  to  the  north 
one  of  these  cars  for  the  purpose  of  moving  the  six  cars 
out  of  the  building  into  the  yard.  Decedent  was  on  the  top 
of  the  fourth  car  from  the  engine  and  as  this  car  passed 
through  the  door  his  body  came  in  contact  with  the  timbers 
at  the  top  of  the  door  and  he  was  thrown  to  the  track 
between  the  fourth  and  fifth  cars.  He  was  dragged  under 
the  front  trucks  of  the  fifth  car  a  distance  of  fifty  or  sixty 
feet  to  a  point  where  the  car  stopped  outside  the  building 
in  the  yards  of  the  defendant.  After  the  car  had  stopped 
Inzer  was  lying  across  the  rail  immediately  back  of  the  front 
truck  of  this  car.  One  of  his  legs  was  broken  and  he  was 
in  a  helpless  condition  on  account  of  his  injuries.  .  The  com- 
plainty  in  substance,  alleges  that  while  Inzer  was  so  lying 
upon  said  track,  one  William  Dolan,  who  was  in  the  employ 
of  defendant  and  who  had  charge  of  the  train  and  who  was 
authorized  and  required  by  defendant  to  direct  its  move- 
ments, negligently  gave  an  order  to  the  engineer  to  back 
the  train;  and  that  the  engineer  in  obedience  to  the  order 
so  given  backed  the  train  causing  the  wheel  to  pass  over 
the  body  of  Inzer  thus  causing  his  death.  It  is  alleged  that 
Dolan  before  giving  the  order  to  back  the  train,  was  in- 
formed and  knew  that  Inzer  was  under  the  train,  and  that, 
by  the  exercise  of  ordinary  care,  he  could  have  known  that 
he  was  in  such  a  position  that  the  backing  of  the  train  would 
cause  his  death. 

If  the  Employer's  Liability  Act  applies  to  the  business 
in  which  appellant  was  engaged,  it  was  responsible  for  the 

negligence  of  Dolan  under  clause  four  of  that  act; 
1.    but,  if  the  act  does  not  apply,  Dolan  was  a  fellow 

servant  with  Inzer  and  the  master  would  not  be  re- 
sponsible for  any  injury  caused  by  his  negligence.  Appel- 
lant asserts  that  the  act  in  question  does  not  apply  to  it,  for 
the  reason  that  it  is  a  private  corporation  and  not  a  railroad 
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corporation  engaged  in  operating  a  commercial  railroad. 
The  case  of  Bedford  Quarries  Co.  v.  Bough  (1907),  168  Ind. 
671,  80  N.  E.  529,  14  L.  R.  A.  (N.  S.)  418,  is  cited  to  sus- 
tain this  xx>sition.  The  decision  in  this  case,  when  con- 
strued in  the  light  of  later  decisions  of  the  Supreme  Court 
upon  the  same  question,  does  not  support  appellant's  con- 
tention. In  this  case  it  was  said,  ''One  rule  of  liability  can 
not  be  established  for  railway  companies,  merely  as  such, 
and  another  rule  for  other  employers,  under  like  circum- 
stances and  c<mditions."  The  law  was  upheld  as  constitu- 
tional in  so  far  as  it  relates  to  the  business  of  railroading 
upon  the  ground  that  it  does  not  classify  employers  of  labor, 
but  that  it  does  classify  the  business  in  which  laborers  are 
employed  and  places  the  business  of  railroading  in  a  class 
to  itself  and  makes  the  law  applicable  thereto.  The  classi- 
fication is  justified  upon  the  ground  that  the  well-known 
hazards  incident  to  the  operation  of  trains  on  railroads 
afford  a  sufScient  reason  inherent  in  the  subject-matter  to 
justify  the  classification.  If  the  distinction  thus  made  is  to 
be  maintained,  we  should  not  look  to  the  character  of  the 
employers  for  the  purpose  of  determining  whether  or  not 
the  law  should  apply,  but  we  must  look  to  tl)e  nature  of  the 
business  in  which  they  are  engaged.  If  the  business  is  the 
operation  of  cars  and  trains  on  a  railroad  under  such  cir- 
cumstances as  to  expose  employes  to  the  dangers  and  hazards 
incident  to  the  operation  of  a  train,  then  the  law  should  be 
held  to  apply  to  such  business,  whether  it  be  conducted  by 
an  individual,  a  firm,  a  private  corporation,  or  a  public 
corporation.  The  Supreme  Court  in  a  recent  case  said: 
**If  the  character  of  the  employer,  within  the  meaning  of 
the  statute,  is  not  important,  and  the  nature  of  the  employ- 
ment is  the  test  to  be  applied  in  construing  the  statute,  the 
expression  *  every  railroad  or  other  corporation  operating 
within  the  State,'  as  applied  to  railroads,  should,  under  the 
rule  above  stated,  be  enlarged  and  expanded  so  as  to  include 
any  person,  company,  or  corporation  engaged  in  operating 
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a  railroad  in  this  State.*'    Pittsburgh,  etc.,  R.  Co.  v.  Light- 
heiser  (1907),  168  Ind.  438,  465,  78  N.  E.  1033. 

As  construed  by  the  Supreme  Court  the  statute  under 

consideration  classifies  the  business  in  which  employers  of 

labor  are  engaged  and  places  the  business  of  railroad- 

2.  ing  in  a  class  by  itself,  and  its  application  is  further 
restricted  to  that  department  ^f  the  business  which 

has  to  do  with  the  operation  of  trains  and  which  exposes 
employes  to  the  dangers  incident  to  such  operation.  Rickey 
V.  Cleveland,  etc.,  R.  Co.  (1911),  176  Ind.  542,  96  N.  E.  694. 
Under  the  law  announced  in  these  decisions  we  must  look 
to  the  character  of  the  business  in  which  the  employer  was 

engaged  for  the  purpose  of  determining  whether  such 
1.    employer  was  operating  cars  and  trains  of  cars  upon 

a  railroad  under  such  conditions  as  expose  employes 
or  some  of  them  to  the  hazards  incident  to  the  operation  of 
trains.  It  is  not  necessary  that  the  business  should  be  the 
operation  of  a  commercial  railroad  or  that  operating  a  rail- 
i*oad  was  the  only  business  of  the  employer,  or  that  it  was 
even  his  principal  business.  If  in  one  department  of  its 
business,  appellee  operated  locomotives,  cars,  and  trains  of 
cars  upon  a  railroad  track,  and  if  the  dangers  incident  to 
such  operation  were  substantially  the  same  as  are  incident  to 
the  operation  of  trains  on  a  commercial  railroad,  we  can 
think  of  no  good  reason  why  the  Employer's  Liability  Act 
should  not  apply  to  that  department  of  its  business.    The 

allegations  of  the  complaint  with  reference  to  the 

3.  character  of  the  business  in  which  appellee  was  en- 
gaged are  as  follows:  ''That  at  all  times  herein- 
after mentioned,  defendant  was  and  is  now  a  corpora- 
tion engaged  in  the  manufacture  of  cars  at  its  plant 
located  in  the  city  of  Jeffersonville  and  town  of  Clarks- 
ville,  in  said  county  and  State.  That  said  plant  was 
then  and  there  located  on  a  large  tract  of  land  and 
consisted   of   many   buildings   and   other   structures   and 

Vol.  53—21 
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parts  of  said  tract  were  then  and  there  used  as  yards. 
That  defendant  then  and  there  maintained  railroad  tracks 
of  standard  gage,  such  as  are  used  hy  steam  railroads,  upon 
said  tract  of  land  and  in  and  through  some  of  said  build- 
ings, and  then  and  there  ran  and  operated  locomotive 
engines  and  cars  and  trains  of  cars  on  and  over  said  tracks, 
and  then  and  there  fan  and  operated  said  engines,  trains 
and  cars  over  said  railroad  tracks  in  the  transportation  of 
lumber,  iron,  coal  and  other  freight  and  in  hauling  of  cars 
constructed  and  in  the  course  of  construction  at  said  plant; 
and  defendant  then  and  there  daily  and  continuously  main^ 
tained  and  operated  a  railroad  on  said  tract  of  land  for  all 
purposes  above  specified.  That  said  railroad  tracks  then 
and  there  connected  with  the  tracks  of  the  Baltimore  and 
Ohio  Southwestern  Railroad  operated  through  the  state  of 
Indiana."  By  an  application  of  the  principles  before  stated 
we  have  reached  the  conclusion  that  the  facts  thus  stated 
show  that  the  statute  under  consideration  applies  to  that 
department  of  appellant's  business  in  which  its  employes 
are  exposed  to  the  dangers  incident  to  the  operation  of 
trains. 

The  Supreme  Court  on  the  first  appeal  did  not  pass  upon 
the  question  here  presented.  The  portion  of  the  complaint 
upon  which  the  decision  is  based  is  set  out  in  the  opinion 
and  is  as  follows:  ''In  said  building  there  was  a  railroad 
track  which  was  laid  lengthwise  in  said  building,  and  which 
extended  through  the  same  and  outside  and  through  the 
yard  of  said  defendant,  upon  which  said  plant  was  then 
and  there  located,  and  connected  with  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company."  American  Car, 
etc.,  Co,  V.  Inzer,  supra.  The  part  of  the  complaint  quoted 
does  not  show  that  appellant  as  a  part  of  its  business  oper- 
ated cars  coupled  together  in  trains  and  propelled  by  loco- 
motives in  such  a  way  as  to  expose  its  employes  to  the 
dangers  incident  to  the  operation  of  trains.  While  we 
recognize  that  the  decision  referred  to  is  the  law  of  the  case 
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80  far  as  applicable,  we  think  that  the  facts  presented 
4.    by  the  amended  complaint  differ  so  materially  from 

the  facts  stated  in  the  complaint  which  was  held 
insufficient  on  the  former  appeal  as  to  make  the  decision  on 
the  former  complaint  inapplicable  to  the  complaint  before 
us.  The  conclusion  reached  necessarily  results  from  an  ap- 
plication of  the  principles  announced  and  applied  by  the 
Supreme  Oourti  and  it  is  also  amply  supported  by  decisions 
from  other  states.  Mace  v.  Boedker  &  Co.  (1905),  127 
Iowa  721,  104  N.  W.  475;  KUne  v.  Minnesota  Iron  Co. 
(1904),  93  Minn.  63, 100  N.  W.  681 ;  Roe  v.  Winston  (1902), 
86  Minn.  77,  90  N.  W.  122;  Bird  v.  U.  8.  Leather  Co. 
(1906),  143  N.  C.  283,  55  S.  E.  727;  CougUan  v.  Cambridge 
(1896),  166  Mass.  268,  44  N.  E.  218;  Alahmia  Steel,  etc., 
Co.  V.  Oriffin  (1907),  149  Ala.  423,  42  South.  1034;  McCord 
V.  Cammell  (1895),  1896  App.  Cas.  57;  Doughty  v.  Pirbank 
(1883),  10  Q.  B.  Div.  358;  Cunningham  v.  Neal  (1908),  101 
Tex.  338, 107  S.  W.  593, 15  L.  R.  A.  (N.  S.)  479;  Hairstone 
V.  UnUed  States  Leather  Co.  (1906),  143  N.  C.  512,  55  S.  B. 
847,  10  Ann.  Cas.  698 ;  Hemphill  v.  Buck  Creek  Lumber  Co. 
(1906),  141  N.  C.  487,  '54  S.  E.  420;  Papkovich  v.  Oliver 
Iron  Mining  Co.  (1909),  109  Minn.  294,  123  N.  W.  824; 
Woodward  Iron  Co.  v.  Sheehan  (1910),  166  Ala.  429,  52 
South.  24;  Keystone  Mills  Co.  v.  Chambers  (1909),  118  S. 
W.  (Tex.  Civ.  App.)  178;  McKnight  v.  Iowa,  etc.,  Constr. 
Co.  (1876),  43  Iowa  406;  Schus  v.  Powers-Simpson  Co. 
(1902),  85  Minn.  447,  89  N.  W.  68,  69  L.  R.  A.  887;  Kihbe 
V.  Stevenson  Iron,  etc.,  Co.  (1905),  136  Fed.  147,  69  C.  C.  A. 
145;  Bissell  v.  Or eenleaf -Johnson  Lumber  Co.  (1910),  152 
N.  C.  123,  67  S.  E.  259 ;  QUnes  v.  Oliver  Iron  Mining  Co. 
(1909),  108  Minn.  278, 122  N.  W.  161 ;  Robertson  v.  Green^ 
leaf -Johnson  Lumber  Co.  (1911),  154  N.  C.  328,  70  S.  E. 
630;  Hines  v.  Stanley,  etc.,  Mfg.  Co.  (1908),  199  Mass.  522, 
85  N.  E.  851. 

The  allegations  of  the  complaint  sufficiently  show  that 
the  employment  of  Inzer  was  of  such  a  character  as  to  ex- 
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pose  him  to  the  hazards  incident  to  the  operation  of 

5.  trains  and  that  the  injury  which  caused  his  death 
resulted  from  such  a  hazard.    It  is  sufficient  in  this 

respect.  It  is  not  necessary  to  allege  that  he  was  employed 
to  assist  in  the  operation  of  trains  and  that  he  was  so  en- 
gaged at  the  time  he  received  his  injury.  Bichey  v.  Cleve^ 
land,  etc.,  £.  Co,,  supra. 

Appellant  contends  that  the  doctrine  of  last  dear  chance 

does  not  apply  to  the  facts  as  disclosed  by  the  pleadings  and 

proof  in  this  case.    With  this  contention  we  cannot 

6.  agree.    The  negligence  relied  on  was  the  giving  of 
the  signal  to  back  the  train  at  a  time  when  Inzer  was 

lying  in  a  helpless  condition  just  back  of  the  front  truck  of 
the  fifth  car.  It  may  be  conceded  that  his  perilous  situa- 
tion on  the  track  was  the  result  of  his  contributory  negli- 
gence,  but  it  is  apparent  that  he  was  in  a  situation  where 
the  utmost  diligence  on  his  part  was  unavailing  to  prevent 
the  injury.  At  that  time  his  negligence  ceased  and  if  the 
appellant  after  that  had  an  opportunity  to  avoid  injuring 
him  and  negligently  failed  to  avail  itself  of  such  opportuni- 
ty, it  would  be  liable  under  the  doctrine  of  last  clear  chance. 
The  doctrine  has  been  recently  discussed  by  this  court  and 
we  do  not  feel  called  upon  to  further  enlarge  upon  the 
subject.  Indianapolis  Traction,  etc.,  Co.  v.  Croly  (1913), 
54  Ind:  App.  — ,  96  N.  E.  973;  EvansviUe,  etc.,  Traction 
Co.  v.  Spiegel  (1912),  49  Ind.  App.  412,  94  N.  E.  718,  97 
N.  E.  949.    It  is  argued  that  the  doctrine  does  not 

7.  apply  to  a  case  where  the  injury  results  from  a 
breach  of  duty  imposed  by  the  Employer's  Liability 

Act  for  the  reason  that  such  act  provides  that  the  injured 
employe  at  the  time  must  have  been  in  the  exercise  of  due 
care  and  diligence.  This  is  but  a  statutory  announcement 
of  the  common-law  rule  that  the  contributory  negligence  of 
a  servant  will  preclude  him  from  recovering  on  account  of 
the  master's  negligence.  Pittsburgh,  etc.,  B.  Co.  v.  Light- 
heiser,  supra.    This  rule  applies  to  all  cases  regardless  of 
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whether  the  negligence  of  the  master  arises  from  the  breach 
of  a  common-law  duty  or  whether  it  arises  from  the  breach 
of  a  duly  imposed  by  statute.  The  doctrine  of  last  clear 
chance  is  not  recognized  as  an  exception  to  this  rule,  but 
its  application  to  certain  classes  of  cases  is  sustained  upon 
the  theory  that  in  such  cases  the  negligence  of  the  plaintiff 
does  not  contribute  directly  t<>  the  injury,  but  is  only  a 
remote  cause  or  condition  which  makes  the  injury  possible. 
In  such  cases  the  subsequent  intervening  negligence  of  the 
defendant  is  regarded  as  the  proximate  cause.  Indianapo- 
lis Traction,  etc,  Co.  v.  Croly,  supra;  Evansville,  etc.,  Trac- 
tion Co.  V.  Spiegel,  supra.  We  see  no  reason  why  the  doc- 
trine of  last  clear  chance  should  not  be  held  to  apply  in 
cases  such  as  this. 

Our  discussion  of  the  questions  already  considered  covers 
the  questions  presented  by  the  motion  for  judgment  on  the 
interrogatories  to  the  jury  and  by  the  motion  for  a  new 
triaL 

Judgment  affirmed. 

Note.— Reported  In  101  N.  E.  676.  See,  also,  under  (1)  26  Cyc. 
1070;  (3)  28  Cyc.  1302;  (4)  3  Cyc.  399;  (5)  26  Cyc.  1395;  (6)  29 
Cyc.  530.  As  to  contributory  negligence  In  the  case  of  a  railroad 
employe  oceapylng  a  dangerous  position,  see  33  Am.  St  765.  For  a 
discussion  of  the  kind  of  railroad  Intended  by  a  constitutional  or 
statutory  provision  abrogating  the  fellow  senrant  doctrine  as  to 
raUroad  employes,  see  8  Ann.  Cas.  1086. 


Shafeb  V.  Shafeb. 

[No.  8,410.    Filed  April  24,  1913.] 

1.  I>iT<»CE. — AUmonp. — IHsoreHon  of  Court.—The  amount  of  ali- 
mony to  be  awarded  In  each  particular  case  Is  largely  within  the 
dlscretioQ  of  the  trial  court,  and,  unless  an  abuse  of  this  dlscre- 
tUm  is  shown,  a  cause  will  not  be  reversed  on  appeal  on  the 
ground  that  tiie  alimony  allowed  is  excessive,    p.  326. 

From  Pika  Cucait  Conxt;  John  L.  Bretz,  Judge. 
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Action  by  John  L.  Shafer  against  Myrtle  Shafer.  From 
a  judgment  for  plaintiff,  the  plaintiff  appeals.    Affirmed. 

John  L.  Sumner  and  Stanly  M.  Krieg,  for  appellant. 
E.  P.  Richardson  and  A.  H,  Taylor,  for  appellee. 

Laibt,  J. — This  was  a  suit  for  divorce  in  which  a  decree 
was  granted  appellant,  and  a  judgment  for  alimony  in  the 
sum  of  $1,400  was  awarded  appellee.  The  correctness  of  the 
judgment,  in  so  far  as  it  relates  to  the  dissolution  of  the^ 
marriage,  is  not  questioned,  and  the  only  question  which 
appellant  seeks  to  present  by  this  appeal  relates  to  the 
amount  of  the  alimony  awarded  to  appellee. 

From  an  examination  of  the  facts  disclosed  by  the 

1.  evidence  we  are  inclined  to  believe  that  the  amount 
of  alimony  awarded  was  large,  but  it  is  not  so  clearly 
excessive  as  to  show  an  abuse  of  the  discretion  vested  in 
the  trial  court  The  amount  of  alimony  to  be  awarded  in 
each  particular  case  is  largely  within  the  discretion  of  the 
trial  court  and  unless  an  abuse  of  this  discretion  is  shown, 
this  court  will  not  reverse  a  case  upon  the  ground  that  the 
alimony  allowed  is  excessive.  Watson  v.  Watson  (1906),  37 
Ind.  App.  548,  77  N.  E.  355;  Woodburn  v.  Woodbum 
(1911),  47  Ind.  App.  696,  95  N.  E.  268;  PowM  v.  PoweU 
(1876),  53  Ind.  513;  Snider  v.  Snider  (1913),  179  Ind. 
583,  102  N.  B.  32. 

The  judgment  of  the  trial  court  is  affirmed. 

NoTiB.— Reported  in  101  N.  EJ.  680.  See,  also,  14  Cyc.  749,  766,  773. 
As  to  power  ot  the  conrt  to  create  and  enforce  liens  for  alimony, 
see  102  Am.  St  700.  For  a  discussion  of  the  proper  proportion  of 
the  husband's  estate  to  be  awarded  to  the  wife  as  permanent  aU- 
mony,  see  Ann.  Gas.  191S  A  80& 
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Mters  et  al.  v.  Manlove. 

[No.  7,930.    Filed  April  2A,  1913.] 

1.  WiTRBMES. — Competency. — Partiea. — Nature  of  Action. — Stat- 
utea. — ^An  action  to  obtain  a  money  Judgment  on  a  promissory 
note  is  not  Included  in  the  subject-matter  of  §522  Bums  1908,  §499 
B.  S.  1881,  rendering  parties  Incompetent  to  testify  In  suits  by  or 
against  heirs  or  devisees  on  a  contract  with  or  demand  against 
the  ancestor,  to  obtain  title  to  or  possession  of  property  in  the 
right  of  such  ancestor,  or  to  affect  the  same  in  any  manner, 
p.  829. 

2.  Witnesses. — Compeiencv- — Partiea. — Action  hy  Heirs  Instead 
of  Personal  Repreaentative. — Btatutea. — ^An  action  by  the  widow 
and  only  son  of  a  decedent  to  recover  on  a  note  payable  to  de- 
cedent. Is  one  which  in  contemplation  of  statute  and  the  ordinary 
course  of  procedure  is  brought  by  the  personal  representative  of 
the  decedent,  and  Is  therefore  controlled  by  §521  Bums  1908,  §498 
R.  S.  1881,  providing  that  in  suits  in  which  an  administrator  or 
executor  is  a  party,  wherein  a  Judgment  may  be  rendered  for  or 
against  the  estate,  any  party  whose  interest  Is  adverse  to  such 
estate  is  incompetent  to  testify  as  to  matters  occurring  In  the 
lifetime  of  the  decedent,    p.  830. 

3.  Witnesses. — Power  of  Court  to  Require  Witneaa  to  Teatify. — 
Statutea. — ^The  power  of  the  court  to  require  a  witness  to  testify, 
under  §526  Bums  1908,  Acts  1883  p.  102,  authorizing  the  court  in 
its  discretion  to  require  a  party  or  other  person,  In  certain  cases 
of  Incompetency,  to  testify,  Is  not  limited  to  unwilling  witnesses. 
11.880. 

4.  Appeal. — Review. — Queation  Preaented. — Diacretion  of  Court  in 
Requiring  Witneaa  to  Teatify. — The  questicm  of  the  proper  or  im- 
proper exercise  by  the  trial  court  of  its  power,  under  the  pro- 
vlalons  of  §526  Bums  1906,  Acts  1883  p.  102,  to  require  a  witness, 
otherwise  Incompetent,  to  testify,  is  presented  where  it  appears 
that,  after  first  holding  the  witness  Incompetent  to  testify  as  to 
matters  occurring  In  the  lifetime  of  the  decedent,  his  testimony 
was  received  as  permissible  in  the  discretion  of  the  court,    p.  331. 

5.  Witnesses. — Requiring  Incompetent  Witneaa  to  Teatify. — Dia- 
cretion of  Court. — Statutea. — In  an  action  on  a  note  by  the  widow 
and  only  son  of  the  deceased  payee,  the  court,  after  holding  that 
defendant  was  incompetent,  In  requiring  him  to  testify,  pursuant 
to  the  provisions  of  §526  Bums  1908,  Acts  1883  p.  102,  authoriz- 
ing the  trial  court  in  its  discretion  to  require  parties  or  other 
persons  to  testify  in  certain  cases  of  Incompetency,  did  not  abuse 
Its  discretion,  where  there  was  evidence,  though  remote  and  Indefl* 
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nlte,  which  tended  to  eetabllsh  the  defense,  and  the  facts  pre- 
sented were  such  as  In  all  probability  impressed  the  court  that 
the  ends  of  Justice  would  be  thereby  subserved,    pp.  331, 333. 

6.  Witnesses. — Requiring  Incompetent  Witness  to  Testify. — Dis- 
cretion of  Court. — The  determination  of  whether  the  court  is  Jufr 
tifled  in  exercising  the  discretion  granted  by  {526  Bums  1908, 
Acts  1883  p.  102,  authorizing  it  to  require  parties  or  other  persons 
to  testify  in  certain  cases  of  incompetaicy,  must  depend  upon  the 
particular  facts  in  each  case.    p.  833. 

7.  EvinENcs. — Oumership  of  Note. — Assessment  Sheets. — ^In  an  ac- 
tion by  the  widow  and  only  son  of  a  deceased  payee  of  a  note, 
assessment  sheets  showing  that  the  note  had  not  been  listed  by 
the  payee,  were  admissible  in  evidence  on  the  questicm  ot  the 
ownership  of  the  note.    p.  334. 

From  Fayette  Circuit  Court;  Oeorge  L.  Oray,  Judge. 

Action  by  Mary  L.  Myers  and  another  against  Emery 
Manlove.  From  a  judgment  for  defendant,  the  plaintiffs 
appeal.    Affirmed, 

D,  W.  McKee,  E.  L.  Frost  and  E.  N.  Elliott,  for  appel- 
lants. 
Conner,  Conner  dk  Chrisman,  for  appellee. 

Felt,  P.  J. — This  was  a  suit  by  appellants  against  ap- 
pellee on  a  promissory  note,  a  copy  of  which  is  as  follows: 

"Connersville,  Ind.,  March  15,  1902. 
Value  received : 

One  day  after  date,  I  promise  to  pay  to  Calvin  Myers 
or  order  Fifteen  Hundred  Dollars  ($1,500)  with  in- 
terest at  four  per  cent  per  annum  after  date.  Emery 
Manlove. ' ' 

The  complaint  is  in  the  usual  form  of  a  suit  on  a  note  and 
also  alleges  that  the  payee  of  said  note  died  intestate  on 
February  17,  1906,  leaving  appellants,  Mary  L.  Myers,  his 
widow  and  Oliver  P.  Myers,  his  son,  as  his  only  heirs  at 
law ;  that  all  the  debts  of  Calvin  Myers,  deceased,  had  been 
paid  in  full  and  there  was  no  administration  on  his  estate. 
Appellee  filed  answer  in  two  paragraphs.  One  setting  up 
want  of  consideration  and  the  other  alleging  no  considera- 
tion for  the  note  except  the  sum  of  $400.    A  reply  of  gen* 
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eral  denial  to  each  of  the  answers  was  filed.  Trial  by  jury 
resulted  in  a  verdict  for  appellee.  Appellants'  motion  for 
a  new  trial  was  overruled,  judgment  for  appellee  was  ren- 
dered on  the  verdict  and  this  appeal  taken. 

Appellant,  Mary  L.  Myers,  and  appellee  are  brother  and 
sister,  children  of  Margaret  Manlove,  deceased,  who  died 
March  24,  1902.  Appellee  claims  that  appellant,  Mary  L. 
Myers,  obtained  possession  of  a  large  amount  of  cash  which 
had  belonged  to  their  mother;  that  she  knew  he  had  knowl- 
edge of  that  fact ;  that  said  Mary  L.  was  seeking  to  keep  said 
funds  from  coming  to  the  knowledge  and  possession  of  the 
legal  representative  of  her  mother's  estate  and  to  make  dis- 
tribution thereof  herself;  that  the  money  for  which  said 
note  was  given  was  paid  to  him  as  a  part  of  his  distributive 
share  of  such  funds;  that  instead  of  executing  a  receipt 
therefor  as  he  intended  to  do,  at  the  suggestion  and  re- 
quest of  said  Mary  L.,  he  executed  to  her  husband  the  note 
in  suit  as  evidence  of  such  payment  and  dated  it  March  15, 
1902,  though  the  transaction  took  place  on  April  1  after 
the  death  of  their  mother.  Appellee  offered  himself  as  a 
witness  in,  his  own  behalf  and  the  court  held  that  under  the 
statute  he  was  incompetent  to  testify  to  anything  relating 
to  the  transaction  which  occurred  prior  to  the  death  of 
the  payee  of  the  note.  The  court  thereupon  in  the  exercise 
of  its  discretion  under  §526  Bums  1908,  Acts  1883  p.  102, 
required  appellee  to  testify  in  the  case.  Appellants  claim 
that  this  was  an  abuse  of  the  discretion  given  the  trial 
court  by  the  statute;  that  his  testimony  was  the  only  evi- 
dence tending  to  explain  or  impeach  the  consideration  of 
the  note  or  to  show  that  it  was  in  fact  executed  at  a  date 
other  than  that  shown  upon  the  instrument. 

Appellants  and  appellee  refer  to  §522  Burns  1908,  §499 

B.    S.    1881,    as    controlling    the    question    of    appellee's 

competency  as  a  witness.     This  section  covers  suits 

1.  "by  or  against  heirs  or  devisees  on  a  contract  with  or 
demand  against  the  ancestor,  to  ohiain  title  to  or  pos- 
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session  of  property,  real  or  personal,  of,  or  in  right  of, 
sach  ancestor,  or  to  affect  the  same  in  any  manner."  This 
is  a  suit  to  obtain  a  money  judgment  on  a  promissory  note, 
and  is  not  included  in  the  subject-matter  of  §522,  supra, 
Snyder  v.  Frank  (1913),  ante  301,  101  N.  E.  684,  and 
cases  cited.    The  suit  here  is  by  the  widow  and  only 

2.  son  of  the  deceased  payee  of  the  note  who  are  prose- 
cuting a  suit  that  in  contemplation  of  the  statute, 

and  in  accordance  with  the  usual  course  of  procedure,  would 
be  brought  by  the  administrator  or  executor  of  Calvin 
Myers,  deceased.  If  the  suit  had  been  brought  by  such  legal 
representative,  the  competency  of  appellee  as  a  witness 
would  then  clearly  have  been  controlled  by  §521  Bums 
1908,  §498  R.  S.  1881.  The  subject-matter  of  this  suit  is 
clearly  covered  by  §521,  supra,  and  though  the  suit  is  by 
heirs  instead  of  the  legal  representative  of  the  decedent,  it 
comes  within  the  spirit  of  the  section,  which  we  hold  con- 
trols the  question  of  appellee's  competency  as  a  witness. 
CUft  V.  Shockley  (1881),  77  Ind.  297,  299;  Taylor  v.  Dues- 
terherg  (1887),  109  Ind.  165,  171,  9  N.  E.  907;  Durham  v. 
Shannon  (1888),  116  Ind.  403,  405,  19  N.  E.  1^0,  9  Am. 
St.  860;  Sloan  v.  Sloan  (1898),  21  Ind.  App.  315,  318,  52  N. 
E.  413.  By  virtue  of  the  statute,  appellee  was  incompetent 
to  testify  to  matters  occurring  in  the  lifetime  of  the  de- 
cedent. Being  incompetent,  the  further  question  remains 
as  to  whether  the  trial  court  abused  its  discretion  in  allow- 
ing him  to  testify.  Some  questions  are  discussed  as  to 
whether  the  court  required  him  to  testify  or  only  permitted 
him  as  a  willing  witness  in  his  own  behalf.  It  appears  that 
the  court  and  counsel  on  both  sides  practically  agreed  that 
he  was  an  incompetent  witness  to  the  transactions  named  in 
the  statute,  and  that  the  court  only  admitted  his  testimony 
on  the  theory  that  he  had  a  right  to  do  so  in  the  exercise 
of  the  legal  discretion  conferred  by  §526  Bums  1908, 

3.  supra.    It  is  evident  that  in  practically  all  cases  the 
parly  whose  testimony  is  incompetent  under  the  stat- 
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ute  is  willing  to  be  "required"  to  testify  and  we  are  not 
inclined  to  narrow  the  application  to  unwilling  witnesses, 
though  there  are  some  expressions  in  the  decided  cases  indi- 
cating  that   such   is   the   meaning   of   the   statute. 

4.  Where  it  appears,  as  it  does  here,  that  the  court  held 
the  witness  incompetent  to  testify  as  to  matters  oc- 
curring in  the  lifetime  of  the  decedent,  and  then  received 
his  testimony  as  permissible  in  the  discretion  of  the  court, 
the  question  of  the  proper  or  improper  exercise  of  such  dis- 
eretioBary  power  is  presented. 

Appellants  offered  evidence  to  show  that  the 

5.  date   of   the    note   showed    the   true   date    of   the 
transaction  and  that  the  money  obtained  by  appellee 

on  the  note  belonged  to  the  payee,  Calvin  Myers.  Independ- 
ent of  the  testimony  given  by  appellee  after  the  court 
permitted  him  to  so  testify,  there  was  evidence  tending  to 
show  that  Calvin  Myers  never  listed  the  note  for  taxation 
and  that  neither  of  appellants  ever  listed  it  for  taxation 
until  after  this  suit  was  instituted.  That  Margaret  Man- 
love  went  to  the  home  of  appellee  about  two  weeks  prior  to 
her  death  and  soon  after  took  sick  and  died  without  return- 
ing home ;  that  she  was  very  ill  for  ten  days  or  more  before 
her  death  and  appellant  Mary  L.  claimed  to  have  been  with 
her  most  of  the  time  of  her  illness.  Also  that  Margaret 
Manlove  was  a  woman  of  means,  eighty-four  years  of  age  at 
the  time  of  her  death;  that  she  had  lived  alone  on  her  farm 
of  about  300  acres  for  about  nine  years  after  her  husband's 
death;  that  she  kept  money  about  her  house  and  was  close 
and  saving  in  her  habits;  that  she  had  sometimes  loaned 
money;  that  on  the  day  of  her  death  appellant,  Mary  L.,  and 
her  brothers,  John  and  George,  went  to  her  residence  and 
searched  it  for  money  and  other  valuables ;  that  they  found 
hid  away  at  different  places  in  the  cellar  three  quart  tin 
cans  sealed  with  wax  each  weighing  about  four  pounds; 
that  they  were  turned  over  to  appellant,  Mary  L.,  before 
they  were  opened  and  none  of  the  other  children  ever  saw 
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them  again;  that  she  admitted  she  found  five  dollars  in 
money  in  one  of  the  cans  and  claimed  that  they  weire 
filled  with  old  rags;  that  she  opened  the  cans  out  of  the 
presence  of  any  other  person  and  up  to  the  time  of  this  trial 
never  told  any  one  what  she  found  in  them.  John  Man- 
love,  one  of  the  brothers,  testified  to  finding  an  old  ballot 
box  containing  papers  and  that  ''we  also  found  some  cans, 
sister  Laura  said  contained  money";  that  he  was  at  her 
home  on  April  first  after  the  death  of  their  mother  and 
she  said  ''there  was  not  quite  as  much  money  in  the  cans 
as  you  said  there  was";  that  appellee,  Emery  Manlove,  was 
present  on  that  occasion  and  obtained  some  money  from  ap- 
pellant and  her  husband  and  Mary  L.  told  Emery  to  take 
the  money  he  got  and  pay  George.  George  Manlove  testi- 
fied that  appellee  paid  off  a  mortgage  he  held  against  him 
for  $1,100  and  some  interest  on  April  14  following  the  death 
of  their  mother ;  that  he  turned  the  cans  over  to  his  sister 
and  they  were  all  about  the  same  weight  and  made  no  noise 
when  shaken.  Appellant  Mary  L.  testified  that  appellee 
obtained  the  money  to  pay  a  debt  he  owed  his  brother 
George  who  was  pressing  him  for  payment  and  that  the 
money  was  paid  him  in  cash  by  her  husband  in  their  house. 
When  appellee  was  permitted  to  testify  his  evidence  sup- 
ported his  contention  as  above  stated.  He  also  testified 
that  when  his  mother  came  to  his  house  she  had  a  valise 
she  carried  with  her ;  that  when  she  got  sick  she  turned  the 
key  to  it  over  to  him;  that  he  and  his  sister,  appellant, 
looked  into  it  and  it  contained  a  large  amount  of  paper 
money  tied  up  in  rolls;  that  after  her  death,  his  sister, 
Mary  L.,  took  charge  of  the  valise  and  afterwards  denied 
that  it  contained,  any  money.  He  also  testified  that  the 
paper  money  he  received  was  musty.  The  evidence  also 
showed  there  was  litigation  over  the  will  of  Margaret  Man- 
love, and  considerable  enmity  between  appellant  and  her 
brothers. 
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In  the  recent  case  of  Miedreich  v.  Frye  (1908),  41 
6.    Ind.  App.  317,  319,  83  N.  E.  752,  in  discussing  the 

conrt's  discretion  in  hearing  testimony  it  is  said: 
''The  solution  of  such  question,  whenever  it  arises,  must 
depend  upon  the  particular  facts  in  each  case."  This  we 
regard  as  the  correct  rule  in  determining  whether  the  court 
in  any  case  is  justified  in  exercising  the  discretion  given  by 
the  statute.  It  is  not  an  arbitrary  privilege  granted  the 
trial  court,  but  nevertheless  the  statute  is  to  be  reasonably 
construed  and  applied  to  meet  the  particular  ends  of  jus- 
tice it  was  intended  to  subserve.  The  trial  court  sees  the 
witnesses  and  has  a  better  opportunity  to  draw  correct  in- 
ferences from  the  testimony  than  a  court  of  appellate  juris- 
diction.    In  the  case  at  bar  there  was  some  evidence,  though 

remote  and  indefinite,  tending  to  establish  appellee's 
5.    defense  to  the  note.    Witnesses  other  than  himself 

gave  testimony  tending  to  prove  the  note  did  not 
evidence  the  true  date  of  the  transaction.  The  use  made 
of  the  money  and  the  date  of  that  transaction  was  signifi- 
cant. The  long  delay  in  trying  to  collect  the  note,  in  view 
of  the  strained  relations  of  the  parties  is  also  a  significant 
circumstance.  The  failure  to  list  the  note  for  taxation,  the 
search  for  money  immediately  following  the  mother's  death, 
and  the  remarks  of  appellant,  Mary  L.,  in  connection  there- 
with, when  considered  in  the  light  of  all  the  facts  of  the 
case  would  in  all  probability  impress  the  trial  court  that 
the  ends  of  justice  would  be  subserved  by  the  exercise  of 
the  discretion  given  by  the  statute.  On  the  facts  of  this 
case  we  cannot  say  there  was  an  abuse  of  the  court's  discre- 
tionary power.  Dearing  v.  Coulson  (1911),  48  Ind.  App. 
414,  96  N.  E.  9.  Miedreich  v.  Frye,  supra,  and  WUUams 
V.  Allen  (1872),  40  Ind.  295,  are  cited  as  conclusive  upon 
the  proposition  that  the  court  abused  its  discretion  in  call- 
ing appellee  as  a  witness.  In  neither  of  these  cases  does  it 
appear,  as  in  this  case,  that  the  court  held  the  witness  incom- 
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petenty  and  then  heard  the  testimony  in  the  exercise  of  the 
discretion  granted  by  the  statute.  The  conclusion  reached 
in  each  of  those  cases  is  doubtless  right  under  the  rule  above 
announced  and  the  discussion  in  regard  to  willing  or  un- 
willing witnesses  is  neither  important  nor  controlling  when 
applied  to  the  facts  of  this  case.  In  the  case  of  WilKams 
7.  Allen,  suprti,  it  is  said:  ''At  all  events,  the  court  was 
not  given  to  imderstand  that  the  evidence  was  sought  under 
the  provision  of  the  act, ' '  and  in  Miedrdch  v.  Frye,  supra, 
''It  appears  from  the  record  that  the  plaintiff  was  called  in 
his  own  behalf,  and,  over  the  objection  of  defendant,  was 
permitted  to  testify  in  detail  and  at  length  as  to  his  em- 
ployment by  the  decedent.'*  \a  Jones  v.  HirsKberg  (1907), 
40  Ind.  App.  88,  79  N.  E.  1058,  it  was  held  to  be  an  abuse 
of  discretion  to  hear  parol  evidence  of  the  contents  of  a 
written  instrument  from  the  plaintiff  in  the  case  in  order 
to  make  out  her  case,  but  the  opinion  states:  "Whether 
the  court,  in  the  admission  of  evidence,  exceeds  its  discre* 
tion,  must  depend  upon  the  particular  facts  of  a  given  case." 
Our  conclusion  is  not  inconsistent  with  the  questions  de- 
cided in  the  cases  above  mentioned.  As  bearing  on  ques- 
tions involved  in  this  case  we  cite:  Sheets  v.  Bray  (1890), 
125  Ind.  33,  36,  24  N.  E.  357;  PerrUl  v.  NichoU  (1883),  89 
Ind.  444,  446;  Dowden  v.  Wood  (1890),  124  Ind.  233,  237, 
24  N.  E.  1042;  Colt  v.  McConnell  (1888),  116  Ind.  249,  253, 
19  N.  E.  106;  Bragg  v.  Stanford  (1882),  82  Ind.  234,  237. 
The  assessment  sheets  were  clearly  competent  evi- 
7.  dence  on  the  question  of  the  ownership  of  the  note. 
The  court  might  infer  from  the  failjire  to  list  the 
note,  that  Calvin  Myers  did  not  claim  to  own  the  same 
and  understood  it  did  not  evidence  a  debt  due  him.  The 
assessment  sheets  were  of  some  probative  value  on  an  issu- 
able fact  in  the  case.  Indiana,  eta.,  Traction  Co.  v.  Bena- 
dim  (1908),  42  Ind.  App.  121,  124,  83  N.  E.  261;  Ohlwine 
V.  P faff  man  (1913),  52  Ind.  App.  357, 100  N.  E.  777;  Towns 
V.  Smith  (1888),  115  Ind.  480,  483,  16  N.  E.  811. 
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No  available  error  is  shown  by  the  record.     Judgment 
affirmed. 

Note. — Reported  in  101  N.  E.  061.    See,  also,  under  (1)  40  Cya 
2263;  (2)  40  Cyc.  2266;  (3)  40  Cya  2338;  (4)  40  Cyc.  2330. 


American  Fidelity  Company  of  Montpelier, 
Vermont,  v.  East  Ohio  Sewer  Pipe  Com- 
pany ET  al. 

[No.  7.970.    Filed  April  24,  19ia] 

1.  SuBBOOATiON.  —  Volunteers, — Publk>  Impravementa. — Contracts. 
— Compensation. — Assignment-^ne  who  pays  the  debt  of  a  mu- 
nicipal contractor  at  his  request,  or  who  advances  or  loans  him 
money  with  wlilch  to  carry  on  the  contract,  Is  not  a  mere  volun- 
teer, and  the  payment  of  such  debt  or  the  making  of  such  ad- 
vances will  support  an  assignment  of  the  contractor's  compensa- 
tion,   p.  339. 

2.  SuBBOOATioN. — Payment  hy  Surety, — A  surety  seeking  the  ben- 
efit of  subrogation  must  show  that  he  has  paid  the  obligation  for 
wliich  his  principal  was  primarily  liable,    p.  340. 

3.  MuRiciPAi.  CoBFOBATioNS. — PubUo  Im4>rovement8,— Contractor's 
Bond. — Righis  ot  Surety. — Bxibrogation, — Diligence. — ^A  surety  on 
the  bond  of  a  municipal  contractor  for  the  construction  of  a  pub- 
lic sewer,  who  failed  to  assert  its  rights  to  be  subrogated  to  the 
money  in  the  hands  of  the  city  until  long  after  it  had  been  as- 
signed, and  material  men  had  brought  an  action  against  the 
sureity,  is  barred  by  its  laches  from  asserting  a  right  to  be  subro- 
gated to  such  money,  since  subrogation  is  founded  in  equity,  and 
before  equity  may  be  invoked  for  purposes  of  subrogation,  dili- 
gence must  be  shown,    p.  341. 

4.  Municipal  Corporations. — Public  Im/provemewts. — Contractor's 
Bond. — Discharge  of  Surety. — ^A  surety  on  the  bond  of  a  munici- 
pal contractor  for  the  construction  of  a  public  improvement  is 
not  discharged  on  the  approval  of  the  final  assessment  roll, 
and  an  action  on  the  bond  may  thereafter  be  malntalued  against 
such  surety,    p.  343. 

5.  MuinciPAL  CoBPOBATiONB. — PuhUo  Improvements. — Contractor's 
Bond. — Discharge  of  Surety. — The  surety  on  the  bond  of  a  mu- 
nicipal contractor  for  the  construction  of  a  public  improvem^t 
is  not  discharged  by  the  failure  of  the  city  to  require  evidence 
of  the  payment  of  all  bills  before  accepting  the  work  and  ap- 
proving the  assessment  roll,  as  contemplated  by  the  specifications 
and  by  the  contract  and  bond.    p.  343. 
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Prom  Marion  Circuit  Court  (17,579) ;  Charles  Bemster, 
Judge. 

Action  by  the  East  Ohio  Sewer  Pipe  Company  against 
Thomas  J.  Markey  and  others.  From  a  judgment  for 
plaintiff,  the  defendant,  American  Fidelity  Company  of 
Montpelier,  Vermont,  appeals.    Affirmed. 

Pickens,  Moores,  Davidson  &  Pickens,  for  appellant. 

Joshua  E.  FloreOy  George  Seidensticker,  Adolph  Seiden- 
sticker,  Frank  Seidensticker,  Charles  W.  Smith,  Henry 
Hombrook,  Albert  P.  Smith  and  Joseph  E,  Belt,  for  ap- 
pellees. 

Shea,  J. — ^Action  by  appellee,  East  Ohio  Sewer  Pipe  Com- 
pany, to  recover  the  amount  due  for  certain  sewer  pipe 
sold  by  it  to  Thomas  J.  Markey  for  use  in  constructing  a 
sewer  in  the  city  of  Indianapolis,  under  a  contract  between 
Markey,  doing  business  under  the  name  of  Thomas  J.  Mar- 
key &  Company,  and  said  city.  The  action  was  primarily 
against  said  Markey  and  appellant,  as  principal  and  surety, 
respectively,  upon  a  bond  given  to  secure  the  performance 
of  the  contract.  The  city  of  Indianapolis,  its  comptroller, 
treasurer,  and  The  Home  Bond  Company  were  made  parties 
defendant  because  of  the  alleged  assignment  of  the  assess- 
ment roll  arising  from  the  construction  of  the  improve- 
ment, to  The  Home  Bond  Company.  The  amended  com- 
plaint was  in  one  paragraph,  to  which  a  separate  demurrer 
by  The  Home  Bond  Company  was  sustained.  Answer  in 
general  denial  by  Thomas  J.  Markey.  Appellant  filed  a 
cross-complaint  against  appellees  and  all  of  its  codefend- 
ants,  and  a  separate  answer  in  three  paragraphs  to  the 
complaint.  Reply  by  appellee,  East  Ohio  Sewer  Pipe  Com- 
pany, in  two  paragraphs  to  appellant's  answer.  A  sepa- 
rate demurrer  by  The  Home  Bond  Company  to  the  cross- 
complaint  was  sustained,  and  appellant  declining  to  plead 
over,  judgment  was  rendered  in  favor  of  The  Home  Bond 
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Company  on  the  cross-complaint.  The  cause  as  between 
appellee  East  Ohio  Sewer  Pipe  Company  and  Thomas  J. 
Markey  and  appellant,  was  tried  by  the  court  and  a  finding 
made  that  Markey  was  principal  and  appellant  surety; 
that  the  properly  of  Markey  was  subject  to  execution,  and 
should  be  exhausted  before  any  proceedings  were  taken 
against  the  property  of  appellant.  Judgment  against 
Markey  and  appellant  for  $373.88  and  costs.  Appellant's 
motion  for  a  new  trial  was  overruled. 

The  errors  assigned  are,  the  sustaining  of  the  demurrer  of 
The  Home  Bond  Company  to  the  cross-complaint,  and  the 
overruling  of  appellant's  motion  for  a  new  trial.  We  shall 
consider  first  the  error  assigned  on  the  ruling  of  the  court 
in  sustaining  the  demurrer  of  The  Home  Bond  Company 
to  appellant's  cross-complaint,  the  material  allegations  of 
which,  are,  in  substance,  as  follows :  That  appellant  is  a  cor- 
poration organized  under  the  laws  of  Vermont,  and  doing 
a  general  surety  and  indemnity  business  in  Indiana ;  that  on 
September  20, 1907,  Thomas  J.  Markey  &  Company  entered 
into  a  written  contract  with  the  city  of  Indianapolis  for 
the  construction  of  a  sewer  in  Maryland  Street  in  said  city ; 
that  appellant  became  surety  upon  their  bond  under  the 
provisions  of  §8959  Burns  1908,  Acts  1905  p.  219,  §265. 
The  terms  of  the  contract  required  Thomas  J.  Markey  & 
Company  among  other  things,  to  pay  all  bills  for  labor  and 
material  used  in  the  construction  of  the  improvement,  and 
to  secure  the  faithful  performance  of  this  contract  said 
bond  was  executed  by  Thomas  J,  Markey  &  Company  as 
principal  and  appellant  as  surety;  that  the  work  was  com- 
pleted, approved  and  accepted  by  the  city;  that  assess- 
ments were  made  in  accordance  with  the  statute  providing 
for  the  construction  of  said  sewer;  that  a  portion  of  the 

assessments  amounting  to  $ is  now  in  the  hands  of  E. 

J.  Bobison,  ex-officio  treasurer  of  Indianapolis,  and  that 

there  is  still  due  $ on  account  of  said  assessments; 
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that  bonds  have  been  prepared  and  sold,  or  are  in  the  hands 
of  George  T.  Brennig,  city  comptroller,  for  sale,  to  the 
amount  of  $ as  provided  by  statute.  Before  the  com- 
pletion of  the  work,  Markey  &  Company  assigned  its  inter- 
est in  the  assessment  roll  to  The  Home  Bond  Company  for 
money  loaned  or  claimed  to  have  been  loaned  them,  and  by 
virtue  of  said  assignment,  The  Home  Bond  Company  now 
claims  to  be  the  owner  of  the  bonds  and  money  held  by  the 
treasurer  and  comptroller,  respectively,  and  claims  the  right 
to  collect  from  them  the  amount  which  may  subsequently 
be  paid  under  said  assessments;  that  The  Home  Bond  Com- 
pany furnished  no  material  for,  and  performed  no  labor 
upon  the  improvement,  and  the  money  furnished  by  it,  if 
any,  was  diverted  by  Markey  &  Company  for  claims  other 
than  for  labor  or  material  furnished;  that  during  the  con- 
struction of  said  work  Markey  &  Company  purchased  of 
plaintiff,  East  Ohio  Sewer  Pipe  Company,  certain  mate- 
rials, which  plaintiff  claims  were  used  in  the  construction 
of  the  sewer;  that  Markey  &  Company  also  incurred  other 
debts  for  labor  and  material  furnished,  the  amounts  of 
which  are  unknown  to  appellant,  and  are  unpaid,  and  that 
Markey  &  Company  is  insolvent;  that  unless  the  proceeds 
arising  from  the  assessment  roU  are  applied  to  the  satisfac- 
tion of  these  claims,  appellant  will  be  compelled  to  pay  the 
amount  thereof,  to  the  full  sum  of  its  bond.  Prayer  that  a 
receiver  be  appointed  to  receive  and  hold  the  proceeds  of 
the  assessment  roll,  and  that  each  of  the  defendants  be 
required  to  appear  and  answer  as  to  his  interest  in  said 
fund;  that  the  same,  after  payment  of  costs  of  this  action, 
shall  be  applied  to  the  payment  of  all  claims  owing  by  said 
Markey  &  Company  for  labor  and  material  furnished,  and 
used  in  the  construction  of  the  sewer,  and  for  all  other 
proper  relief,  etc. 

It  is  earnestly  insisted,  in  this  case,  that  the  court  com- 
mitted error  in  sustaining  the  demurrer  to  appellant's  cross- 
complaint.    The  theory  of  the  cross-complaint  is  that  the 
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rights  of  appellant  and  divers  other  creditors  are  superior 
to  the  rights  of  The  Home  Bond  Company^  the  assignee 
of  the  assessment  roll,  who  advanced  certain  sums  of  money 
to  the  principal,  Markey,  during  the  construction  of  the 
worky  which,  it  is  alleged  in  the  cross-complaint,  were  not 
used  for  material  or  labor  in  the  construction  of  the  im- 
provement, but  were  diverted  by  the  principal  and  used  for 
entirely  differenlf  purposes.  The  question  to  be  determined, 
is,  which  of  the  parties  has  the  superior  right  to  the  fund  in 
question,  in  the  hands  of  the  city,  derived  from  the  assess- 
ments upon  property  benefited.  Formal  demand  is  made 
for  the  appointment  of  a  receiver  to  coUect  the  fund  thus 
arising  and  pay  it  over  to  appellant. 

Appellant  veiy  earnestly  argues  that  its  rights  in 
1.  respect  to  the  money  in  the  hands  of  the  city  officials, 
and  the  money  thereafter  to  be  realized  from  the  col- 
lection of  assessments  and  the  sale  of  bonds,  are  superior, 
and  that  it  should  be  subrogated  thereto,  citing  and  relying 
upon  several  authorities,  the  leading  one  of  which  is  Hen- 
ningsen  v.  United  States  Fidelity,  etc.,  Co.  (1908),  208  U. 
S.  404,  28  Sup.  Ct.  389,  52  L.  Ed.  547,  in  which  it  is  held 
that  the  doctrine  of  subrogation  was  applicable  to  the  surety 
on  the  bond,  and  that  he  was  entitled  to  the  fund  as  against 
the  bank,  which  was  the  lender  of  money  to  the  contractor. 
The  eases  of  Aetna  Life  Ins.  Co.  v.  Middleport  (1888),  124 
U.  S.  534,  8  Sup.  Ct.  625,  31  L.  Ed.  537,  and  Prcnne  State 
Bank  V.  United  States  (1896),  164  U.  S.  227,  17  Sup.  a. 
142,  41  L.  Ed.  412,  cited  by  appellant,  are  to  the  same  effect. 
Appellee  insists  that  these  cases  are  all  governed  by  the 
rule  of  the  unlawful  assignment  of  the  assessments,  for  the 
reason  that  such  assignment  is  prohibited  by  the  statutes  of 
the  United  States,  (Revised  Statutes  U.  S.  §§3477,  3737) 
which  prohibit  any  contractor  from  assigning  money  due  or 
to  become  due  him,  and  attempted  assignments  are  declared 
to  be  invalid,  so  that  under  such  legal  status,  it  is  insisted 
that  the  holder  of  such  an  assignment  could  claim  no  equi- 
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table  righta  aa  a^inHt  a  surety  upon  a  contractx>r'B  bond 
The  above  cases  all  treat  the  lender  of  money  to  a  contractor 
under  the  circumstanceB  disclosed  in  the  cross-complain 
in  this  case,  as  a  mere  volunteer,  and  a  stranger  to  the  con 
tract.  This  cannot  be  held  to  be  the  law  in  this  case.  Ii 
the  case  of  Warford  v.  Eankins  (1898),  150  Ind.  489,  50  N 
E.  468,  it  is  said:  "Nor  is  one  who  pays  a  debt  or  advancei 
money  for  the  purpoae,  at  the  request  of  the  debtor,  a  mer« 
volunteer.  •  •  •  (Citing  authorities.)  In  3  Pomeroy 
Eq.  Jurisp.  §1212,  it  is  said:  'The  doctrine  is  also  justlj 
extended,  by  analogy,  to  one  who,  having  no  previotia  in 
terest,  and  being  under  no  obligation,  pays  off  the  mortgage 
or  advances  money  for  its  payment,  at  the  instance  of  t 
debtor  party  and  for  hia  benefit;  such  a  person  is  in  n< 
true  sense  a  mere  stranger  and  volunteer.'  " 

In  support  of  the  ruling  of  the  trial  conrt  it  h 
2.  further  urged  that  the  cross-complaint  is  bad  foi 
the  reason,  in  the  first  instance,  that  there  is  nc 
allegation  that  appellant  has  paid  any  money  on  aecouni 
of  its  suretyship.  In  the  case  of  Henningsen  v.  Vrntec 
States  Fidelity,  etc.,  Co.,  supra,  the  money  had  been  actually 
paid  by  the  surety.  In  the  case  of  Aetna  Life  Ins.  Co.  v 
Middleport,  supra,  it  is  held  that  the  doctrine  of  subroga 
tion  and  equity  requires  that  the  person  seeking  its  benefil 
must  have  paid  a  debt  due  to  a  third  party  before  he  can  b* 
substituted  to  that  party's  right.  It  is  settled  in  this  State 
that:  "The  application  of  the  doctrine  of  subrogation  re- 
quires (1)  that  a  person  must  have  paid  a  debt  due  to  a 
third  person,  for  the  payment  of  which  another  was  in 
equity  primarily  liable."  Opp  v.  Ward  (1890),  125  Ind, 
241,  24  N.  E.  974,  21  Am.  St.  220,  243.  See,  also,  Towmend 
V.  Cleveland  Fire  Proofing  Co.  (1897),  18  Ind.  App.  568, 
574,  47  N.  E.  707.  The  security  must  first  pay  the  debt, 
and  can  then  himself  enforce  the  securities.  Sheldon,  Sub- 
rogation (2d  ed.)  §115;  First  Nat.  Bank  v.  Wood  (1877), 
71  N.  T.  405,  27  Am.  Rep.  66  j  Freehold  Banking  Co.  v. 
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Brick  (1875),  37  N.  J.  L.  307;  Hall  v.  Hoxsey  (1877),  84 
m.  616 ;  27  Am.  and  Eng.  Ency.  Law  (2d  ed.)  203,  204 ; 
Glass  V.  Pullen  (1869),  69  Ky.  346.  The  language  of  the 
crosB-complaint  would  warrant  the  court  in  reaching  the 
conclusion  that  no  money  had  actually  been  paid.  It  is 
alleged  that  ''the  persons  furnishing  labor  and  material 
•  •  •  .  have  in  equity  a  right  to  have  said  funds  applied  to 
the  satisfaction  of  their  said  claims  pro  rata,  and  that  un- 
less the  same  are  so  applied,  this  cross-complainant  will  be 
compelled  to  pay  the  amount  thereof  to  the  full  penalty  of 
its  said  bond." 

It  is  further  insisted  that  the  statutes  of  this  State  not 
only  do  not  expressly  prohibit  assignments,  but  really  recog- 
nize the  right  of  a  contractor  to  assign,  appellee  cites  in 
support  of  his  contention  §§8713,  8714,  8725  Bums  1908, 
Acts  1907  p.  167,  Acts  1905  p.  219,  §§109,  120.  In  the  case 
of  Aetna  Indemnity  Co,  v.  Wassail  Clay  Co.  (1912),  49 
Ind.  App.  438,  97  N.  E.  562,  the  right  of  the  contractor  to 
asdgn  the  bonds,  assessment-roll  money,  etc.,  to  obtain 
money  to  finance  the  improvement,  was  presented  on  the 
eomplainty  and  was  not  questioned  by  the  parties  to  the  is- 
sue. The  question  of  the  equitable  rights  of  the  parties 
iras  presented,  but  not  decided  because  the  assignee  of  the 
assessment  roll  was  not  a  party  to  the  action. 

It  is  also  a  well-settled  principle  that  before  equity 
3.  may  be  invoked  for  the  purpose  of  subrogation,  dili- 
gence must  be  shown.  Thomas  v.  Stewart  (1889), 
117  Ind.  50,  18  N.  E.  505.  There  is  no  allegation  in  the 
cross-complaint  explaining  why  there  was  delay  in  seeking 
the  remedy  therein  demanded  until  a  suit  was  actually 
brought  by  a  materialman  to  recover  the  amount  due  him 
for  material  furnished  by  him  and  used  in  the  construction 
of  the  improvement.  In  Oring's  Appeal  (1879),  89  Pa. 
St.  336,  it  is  held  that,  ''the  right  to  subrogation  is  one  of 
equity  merely,  and  due  diligence  must  be  exercised  in  as- 
serting it.    Laches  in  taking  advantage  of  the  right  will 
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forfeit  it  as  against  one  who  is  injured  by  such  laches.  In 
the  case  of  WUkins  v.  Oibson  (1900),  113  Ga.  31,  38  S.  E. 
374,  84  Am.  St.  204,  it  was  held  that  if  the  person  claiming 
the  right  of  subrogation  has  unreasonably  delayed  in  as- 
serting such  right,  and  in  the  meantime  other  persons  have 
so  acted  in  the  premises  that  to  ajssert  the  right  of  subroga- 
tion would  be  inequitable,  subrogation  will  not  b^  allowed. 
In  the  case  of  Shaituck  v.  Belknap  S (wings  Bank  (1901), 
63  Kan.  443,  65  Pac.  643,  it  is  said:  ''The  right  of  subro- 
gation,  and,  as  well,  the  right  to  make  payment  of  a  prior 
lien  upon  which  the  claim  of  subrogation  may  be  predicated, 
like  all  other  rights,  may  be  waived  or  abandoned."  The 
case  of  Watts  v.  Eufaula  National  Bank  (1884),  76  Ala. 
474  holds  that:  ''Subrogation,  being  an  equity  springing 
from  the  relation  between  the  parties,  and  created  and  en- 
forced for  the  benefit  and  protection  of  the  one  in  whose 
favor  it  is  originated,  may  be  asserted  or  waived  at  pleas- 
ure.'* See,  also,  Sheldon,  Subrogation  (2d  ed.)  §41,  et  seq, 
"The  right  of  subrogation  is  one  of  equity  merely,  and  due 
diligence  must  be  exercised  in  ajsserting  it.  Laches  in  tak- 
ing advantage  of  the  right  will  forfeit  it,  and  subrogation 
is  not  allowed  in  favor  of  one  who  has  permitted  his  equity 
to  sleep  in  secrecy  until  the  rights  of  others  would  be  in- 
juriously affected  by  its  enforcement.'*  37  Cyc.  387,  388; 
Thomas  v.  Stewart,  supra;  Oring's  Appeal,  supra;  27  Am. 
and  Eng.  Ency.  Law  (2d  ed.)  270.  There  is  also  an  ab- 
sence of  averment  in  the  cross-complaint  that  appellant 
was  obliged,  upon  failure  of  Thomas  Markey  to  fulfill  his 
contract,  to  complete  the  obligation,  and  pay  out  money  in 
that  behalf.  Appellant,  in  order  to  recover  upon  its  cross- 
complaint,  must  show  by  averment  of  fact  that  it  is  entitled 
to  subrogation,  else  the  cross-complaint  can  not  be  held  good 
as  against  a  demurrer.  We  see  no  reason  why  the  princi- 
ples laid  down  in  the  foregoing  authorities  should  not  be 
appUed.  No  sufficient  reason  is  given  for  invoking  a  dif- 
ferent  rule  because  this  is  an  improvement  by  a  munici- 
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pality,  paid  for  by  assessment  The  cross-complaint  does 
not  show  that  appellant  was  without  knowledge  of  the  as^ 
signment  of  the  assessment  roll ;  no  reason  is  given  for  the 
delayed  action  by  appellant,  nor  is  it  disclosed  that  the 
money  for  which  appellant  is  liable,  or  any  part  of  it,  has 
actually  been  paid,  therefore  it  is  the  opinion  of  the  court 
that  for  these  reasons  no  error  was  committed  in  sustaining 
appellee's  demurrer  to  the  cross-complaint. 

In  support  of  its  motion  for  a  new  trial  appellant 

4.  contends  that  the  bond  ceased  to  be  operative  upon 
the  approval  of  the  final  assessment  roll,  and  that  no 

action  could  be  maintained  upon  it  subsequent  to  that  time. 
This  question  has  been  decided  adversely  to  appellant's  con- 
tention in  a  late  case  by  the  Supreme  Court.  Aetna  In- 
demnity Co,  V.  Indianapolis,  etc.,  Fuel  Co.  (1912),  178 
Ind.  70,  98  N.  E.  706.    The  further  contention  that 

5.  the  city's  failure  to  require  evidence  that  all  bills 
had  been  paid  before  accepting  the  work  and  ap- 
proving the  assessment  roll  as  contemplated  by  section  19 
of  the  general  specifications  adopted  by  the  Board  of  Public 
Works  of  the  City  of  Indianapolis,  and  by  the  terms  of  the 
contract  and  bond  sued  upon  made  a  part  thereof,  was  a 
material  deviation  from  the  terms  of  said  contract,  and  re- 
leased the  surety,  has  also  been  decided  adversely  to  ap- 
pellant in  the  same  case. 

The  evidence  fully  sustains  the  verdict,  and  no  error  was 
committed  in  overruling  appellant's  motion  for  a  new  trial. 
Judgment  affirmed. 

Note. — ^Reported  In  101  N.  B.  671.  See,  also,  under  (1)  4  Cyc. 
31;  37  Cyc.  468;  (2)  37  Cyc.  406;  (4)  28  Cyc.  1041.  Ab  to  the 
nature,  origin  and  kinds  of  subrogation  and  particularly  as  to 
voluntary  payments  and  volunteers,  see  90  Am.  St  493. 
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Nelson  i;.  McKee. 

[No.  7,854.    Filed  October  11.  1012.    Rehearing  denied  April 

25,  1913.] 

1.  TJOAU-^pecial  Findings.—FMure  to  Find  Essential  Fact.-- 
Where  the  facts  are  specially  found,  the  failure  to  find  a  material 
fact  is  equivalent  to  a  finding  against  the  partj  having  the  burden 
of  proving  same.    p.  347. 

2.  SuBBooATEON. — Right  to  Subrogation. — Volunteer. — Subrogation 
is  a  creature  of  equity,  but  it  is  not  applicable  in  favor  of  one  who 
has,  officiously  and  as  a  mere  volunteer,  paid  the  debt  of  another, 
for  which  neither  he  nor  his  property  was  answerable,  and  it  is  not 
allowed  where  it  would  work  any  injustice  to  the  rights  of 
others,    p.  S48. 

a  SuBBooATioN. — Right  to  Subrogation.— -The  fact  that  money  is 
furnished  to  pay  off  existing  lienSy  or  for  like  purposes,  on  new 
security  which  afterwards  proves  to  be  defective  or  insufficient,  is 
not  a  sufficient  showing  to  give  to  such  person  the  right  of  subro- 
gation under  the  liens  or  claims  so  paid.    p.  353. 

4.  SxTBBOGATioN. — Superiority  of  Equities. — ^Where  there  is  no  supe- 
rior equity,  or  where  the  equities  are  equal,  subrogation  cannot 
be  successfully  Invoked,    p.  354. 

5.  MoBTQAGES. — Judgment  Lien. — Subrogation. — One's  claim  to  sub- 
rogation under  a  mortgage,  for  the  payment  of  which  he  fur- 
nished the  money,  taking  to  himself  a  new  mortgage^  Is  not 
Justified  by  the  fact  that  the  holder  of  a  Judgment  Hen  Junior  to 
such  original  mortgage  is  not  harmed  thereby,    p.  354. 

6.  MoBTOAGES. — Judgment  Lien. — One  furnishing  money  for  the 
payment  of  another*s  mortgage,  and  taking  to  himself  a  mortgage 
as  security  for  the  money  advanced,  is  charged  with  knowledge 
that  Judgment  and  other  liens  may  have  attached  after  the  execu- 
tion of  the  original  mortgage,  and  which,  upon  Its  satisfaction, 
will  become  prior  liens  to  his  mortgage,    p.  354. 

7.  SuBBOGATioN. — Right  to  Subrogation. — Purchaser  of  Mortgage. 
— ^Where,  subsequent  to  the  execution  of  a  mortgage  on  property, 
a  Judgment  lien  was  acquired  against  the  property,  and  there- 
after a  depositor  of  the  bank  holding  such  mortgage  took  an 
assignment  of  mortgage,  which  was  reported  to  the  mortgagor, 
who  consented  thereto  provided  the  Interest  rate  be  reduced, 
which  was  done^  and  a  new  mortgage  was  thereupon  made  to 
such  depositor  who  released  the  original  mortgage  of  record,  sach 
depositor  did  not  become  subrogated  to  the  rights  of  the  bank  so 
as  to  make  his  rights  under  the  second  mortgage  superior  to  the 
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Judgment  lien,  and  conseqaently  the  purchaser  of  the  land,  who 
assumed  to  pay  such  subsequent  mortgage,  acquired  no  right  of 
subrogation  under  such  original  mortgage,    p.  354. 

Prom  Fountain  Circuit  Court;  I.  E,  Schoonover,  Judge. 

Action  by  Effa  B.  McEee  against  John  A.  Nelson.    From 
a  judgment  for  plaintiff,  the  defendant  appeals.    Reversed. 

C.  W.  Dice,  for  appellant. 

A.  T.  Livengood  and  V,  E.  Livengood,  for  appellee. 

Felt,  J. — ^Appellee  brought  this  action  to  quiet  title  to 
certain  land  owned  by  her  against  a  personal  judgment  se- 
cured by  appellant  against  appellee's  grantor  while  the  lat- 
ter was  the  owner  of  said  land.  Appellant's  single  assign- 
ment of  error  is  that  the  trial  court  erred  in  its  conclusions 
of  law  based  upon  its  special  finding  of  facts.  The  finding, 
in  substance,  is  as  follows:  That  on  March  8,  1905,  one 
Thomas  J.  White,  conveyed  to  Elbert  E.  McEee  the  lands  y 
described  in  appellee's  complaint;  that  on  March  8,  1905, 
the  Eingman  Bank,  of  Eingman,  Indiana^  loaned  to  said 
McEee  the  sum  of  $1,335,  evidenced  by  his  promissory  note, 
secured  by  a  mortgage  upon  said  real  estate,  executed  by 
said  McEee  and  wife,  appellee  herein;  that  said  mortgage 
was  duly  recorded  and  was  the  sole  and  only  lien  on  said 
real  estate  at  the  time  of  its  execution;  that  on  Nov.  30, 
1906,  appellant  recovered  judgment  in  the  Fountain  Circuit 
Court  upon  a  promissory  note,  against  the  said  Elbert  E. 
McEee,  in  the  sum  of  $365  and  costs,  which  judgment  is 
unpaid;  that  on  December  28,  1906,  appellant  caused  an 
execution  to  be  issued  on  said  judgment  and  thereupon  all 
the  property  of  said  Elbert  E.  McEee  was  duly  ap- 
praised according  to  law  and  the  same,  including  his  interest 
in  the  real  estate  in  controversy,  was  appraised  for  less  than 
$600  and  was  duly  claimed  by  him  as  exempt  from  execu- 
tion ;  that  said  Elbert  E.  McEee  was  at  the  rendition  of  said 
judgment  and  thereafter  during  all  the  transactions  con- 
nected with  this  suit,  a  resident  householder  of  Fountain 
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County,  State  of  Indiana,  the  husband  of  appellee ;  that  one 
Albert  Marshall  was  a  depositor  of  said  Kingman  Bank  and 
had  money  he  desired  to  loan  upon  real  estate  security  and 
so  informed  one  Booe,  the  cashier  of  said  bank;  that  said 
cashier  informed  said  Marshall  of  the  mortgage  held  by  the 
bank  on  McEee's  land  and  that  the  same  was  drawing  8 
per  cent  interest  and  was  a  first  lien  upon  the  land;  that 
there  was  due  thereon  the  sum  of  $1,395  and  the  bank 
would  sell  and  transfer  the  note  and  mortgage  to  him  and 
thereupon  said  Marshall  agreed  to  so  purchase  the  same 
if  it  was  satisfactory  to  said  McKee;  that  said  cashier  in- 
formed McKee  of  said  proposal  and  he  reported  it  satisfac- 
tory except  he  desired  to  reduce  the  rate  of  interest  to  7 
per  cent;  that  said  cashier  reported  such  fact  to  Marshall, 
who  thereupon  agreed  to  the  change  of  interest  and  pro- 
posed to  take  a  new  note  and  mortgage  upon  the  same  lands 
for  the  amount  due  the  bank,  which  proposition  was  ac- 
cepted and  in  pursuance  thereof,  on  August  3,  1907,  said 
McKee  executed  to  said  Marshall  his  note  for  $1,395,  due 
in  one  year  and  bearing  7  per  cent  interest;  that  to  secure 
the  same,  his  wife  joining  therein,  he  executed  a  mortgage 
upon  said  real  estate;  that  the  money  so  obtained  was  at 
the  instance  of  said  McKee  used  to  pay  the  mortgage  to  said 
bank ;  that  said  Marshall  believed  his  said  mortgage  was  the 
first  and  only  lien  on  said  real  estate  and  was  ignorant  of 
the  judgment  of  appellant;  that  said  McKee  approved  the 
action  of  the  bank  in  securing  said  loan  and  the  mortgage 
to  the  bank  was  on  September  7,  1907,  duly  released  of 
record;  that  on  December  24,  1907,  said  McKee,  appellee, 
joining  him,  executed  a  mortgage  upon  said  real  estate  to 
one  Jesse  M.  Inlow  for  $503.55,  which  remains  unpaid ;  that 
on  March  25,  1909,  said  McKee  conveyed  said  real  estate 
by  quitclaim  deed  to  his  wife,  appellee  herein,  for  the  con- 
sideration of  $2,000,  she  assuming  the  Marshall  and  Inlow 
mortgages  as  part  of  the  purchase  price;  that  on  March 
25,  1909,  all  of  Elbert  E.  McKee 's  property,  was  of  the 
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value  of  $500 ;  that  appellee,  at  the  time  of  the  conveyance 
of  said  real  estate  to  her,  had  actual  knowledge  of  appel- 
lant's judgment  and  said  real  estate  was  of  the  actual  value 
of  $2,000  and  has  never  been  worth  less  than  that  amount. 

As  its  conclusions  of  law  upon  such  facts  the  court  found 
that  appellee  was  entitled  to  have  her  title  to  the  real  estate 
quieted  as  against  appellant's  judgment.  Appellant  con- 
tends that  when  the  mortgage  to  the  Elingman  Bank  was 
paid  and  satisfied,  his  judgment  became  the  first  lien  upon 
the  real  estate  in  question;  that  the  same  cannot  be  held 
junior  to  the  mortgages  executed  to  Albert  Marshall  and 
said  Inlow  subsequent  to  the  date  of  his  judgment.  Ap- 
pellee contends,  and  the  trial  court  held,  that  on  the  facts 
found,  said  Marshall  was  subrogated  to  the  rights  of  the 
bank  under  its  mortgage;  that  appellee's  grantor  was  at  the 
time  of  the  conveyance,  a  resident  householder  of  the  State, 
all  of  whose  property  was  worth  less  than  $600;  that  ap- 
pellee obtained  the  benefit  of  Marshall's  right  of  subroga- 
tion and  took  the  conveyance  of  the  real  estate  in  question 
free  from  any  lien  or  incumbrance  by  virtue  of  appellant's 
judgment. 

Two  principal  questions  are  presented:  (1)  Waa  Mar- 
shall subrogated  to  the  rights  of  the  bankt  (2)  If  so, 
can  appellee  claim  the  benefit  of  such  subrogation  against 
the  rights  of  appellant  t  There  is  no  findiQg  of  facts  show- 
ing any  misrepresentation  or  fraud  practiced  by  said  Elbert 
E.  McEee  or  the  bank  to  induce  said  Marshall  to  make  the 
loan  and  accept  the  mortgage,  nor  is  there  any  finding  show- 
ing any  diligence  on  the  part  of  said  mortgagee  to  ascertain 
from  the  public  records  or  other  sources  the  existence  of 
judgments,  liens  or  conveyances  affecting  the  security  of  his 
loan.  Nor  is  there  any  finding  to  the  effect  that  the  release 
of  the  mortgage  was  procured  by  fraud  or  misrepresenta- 
tion on  the  part  of  said  McEee,  or  of  any  one.    The 

1.  failure  to  find  such  facts,  under  numerous  decisions 
of  this  and  our  Supreme  Court,  is  equivalent  to  a 
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finding  against  the  party  having  the  burden  of  proving 
Ihem.  Ayers  v.  Adams  (1882),  82  Ind.  109,  111;  Heiney 
V.  Lonte  (1897),  147  Ind.  417,  420,  46  N.  E.  665. 

The  court  finds  that  the  bank  was  desirous  of  procuring 
the  mone;  on  the  McE!ec  mortgage;  that  Marshall  was  a 
depositor  of  the  bank  desiring  a  loan;  that  the  cashier  of 
the  bank  informed  him  of  the  McEee  mortgage  and  he  agreed 
to  purchase  and  take  an  assignment  of  the  same ;  that  this 
arrangement  was  reported  by  the  cashier  to  McKee  who 
consented  to  the  arrangement,  provided  the  interest  was 
changed  from  8  to  7  per  cent ;  that  this  fact  was  reported  to 
Marshall  who  thereupon  agreed  to  loan  the  money  at  7  per 
cent  and  requested  the  execution  of  a  new  mortgage  which 
was  duly  executed  and  the  moitgage  of  the  bank  thereaftei 
released  of  record.  The  case  is  wholly  nnlike  those  where 
there  was  an  express  agreement  for  subrogation  or  the 
original  mortgage  was  to  be  kept  alive  for  the  nse  and  bene- 
fit of  the  party  furnishing  the  money  and  through  mistake 
or  fraud  the  same  was  thereafter  released.  The  question 
arises.  Was  Marshall  a  volunteer,  or  were  his  relations  to 
the  transaction  such  as  to  entitle  him  to  be  subn^ated  tc 
the  rights  of  the  bank  luider  its  mortgage  which  was  paid 
and  satisfied  t 

Sheldon,  Snbrogation  (2d  ed.)  §1,  in  defining  sub- 
2.  n^ation,  states:  "It  is  treated  as  the  creature  oi 
equity,  and  is  so  administered  as  to  secure  real  and 
essential  justice  withont  regard  to  form,  independently  of 
any  contractual  relations  between  the  parties  to  be  affected 
by  it.  It  is  broad  enough  to  include  every  instance  in  which 
one  party  pays  a  debt  for  which  another  is  primarily  an- 
swerable, and  which,  in  equity  and  good  conscience,  should 
have  been  discharged  by  the  latter;  but  it  is  not  to  be  ap- 
plied in  favor  of  one  who  has,  officiously  and  as  a  mere 
volunteer,  paid  the  debt  of  another  for  which  neither  hf 
nor  his  property  was  answerable,  and  it  is  not  allowed 
where  it  would  work  any  injustice  to  the  rights  of  others.'' 
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the  same  author,  also  states,  §3:  '*•  •  •  And  there 
will  be  no  subrogation  unless  the  payment  was  made 
either  under  compulsion,  or  for  the  protection  of  some 
interest  of  the  party  making  the  payment,  and  in  dis- 
charge of  an  existing  liability.  The  demand  of  a 
creditor  which  is  paid  with  the  money  of  a  third 
person,  without  any  agreement  that  the  security  shall 
be  assigned  or  kept  on  foot  for  the  benefit  of  such 
third  person,  is  absolutely  extinguished;  but  the  doc- 
trine of  subrogation  will  be  applied  to  reimburse  one  who  has 
been  compelled  to  pay  the  debt  of  a  third  person  in  order  to 
protect  his  own  rights  or  to  save  his  own  property."  See, 
also,  Sheldon,  Subrogation  (2d  ed.)  §8.  In  the  case  of  Binford 
V.  Adams  (1885)  ,104  Ind.  41,  3  N.  E.  753,  our  Supreme  Court 
considered  a  case  where  it  was  claimed  that  a  third  party 
who  had  paid  the  debt  of  another,  was  entitled  to  the  right 
of  subrogation.  In  that  case  the  facts  show  that  the  bank 
held  a  note  of  one  Walker  and  that  one  Binford  came  with 
him  to  the  bank  and  paid  the  note,  and  at  his  request,  it 
was  delivered  to  him  without  cancellation.  The  bank  offi- 
cers testified  that  nothing  was  said  about  purchasing  the 
note,  and  that  the  note  was  not  purchased  from  the  bank. 
The  court  on  page  42  used  the  following  language:  ''Bin- 
ford was  a  mere  volunteer,  for  he  was  a  stranger  to  the 
transaction,  without  any  interest  to  protect  or  rights  to  pre- 
serve. The  case  does  not,  therefore,  come  within  the  rule, 
that  where  pa3rment  is  made  by  one  who  has  some  interest 
in  protecting  property  against  the  enforcement  of  a  claim, 
cr  who  has  junior  rights  to  guard,  equity  will  subrogate 
him  to  the  rights  of  the  person  whose  claim  he  has  paid; 
but  it  is  within  the  general  rule,  that  where  a  claim  is  paid 
by  a  third  x)erson  having  no  existing  interest  in  the  matter 
it  is  an  extinguishment  of  the  claim."  A  person  who  may 
be  comi)elled  to  pay  a  debt,  or  the  protection  of  whose  prop- 
erty or  interest  requires  that  he  pay  it,  is  not  a  volunteer 
and  in  some  instances    where    peculiar    and    exceptional 
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equities  are  involved,  a  third  person  who  advances  mon^ 
for  the  payment  of  incumbrance  upon  real  estate,  may  be 
subrogated  to  the  rights  of  the  party  whose  debt  was  paid; 
but  in  all  such  instances,  there  must  be  something  more 
than  the  voluntary  act  of  making  a  loan  to  provide  the 
money  with  which  to  pay  and  discharge  an  existing  mort- 
gage or  other  lien.  Li  Heiney  v.  Lontz,  supra,  423,  our 
Supreme  Court  by  Hackney,  J.,  in  discussing  this  question 
said:  ''However,  it  has  been  held  that  one  who  advances 
money  for  the  payment  of  an  incumbrance,  upon  the  prom- 
ise merely  of  repayment,  without  any  interest  of  his  own 
to  protect  and  without  promise  of  subrogation,  and,  we 
may  add,  without  fraud  or  imposition  upon  him,  is  not 
entitled  to  subrogation.  McClure  v.  Andrews  [1879],  68 
Ind.  97;  Sheldon,  Subrogation  (2d  ed.)  §3;  Shinn  v.  Budd 
[1862],  14  N.  J.  Eq.  234;  Webster  and  Goldsmith's  Ap- 
peal [1878],  86  Pa.  St.  409;  Guy  v.  DuUprey  [1860],  16 
Cal.  195,  76  Ant  Dec.  518.  The  cases  of  Sidener  v.  Pa/vey 
[1881],  77  Ind.  241;  Johnson  v.  Barrett  [1889],  117  Ind. 
551  [19  N.  E.  199,  10  Am.  St.  83],  and  Spavlding  v.  Ear- 
vey  [1891],  129  Ind.  106  [28  N.  E.  323,  13  L.  B.  A.  619,  28 
Am.  St.  176],  each  contain  an  element  of  fraud  in  the  pro- 
curement of  the  second  loan  from  which  the  first,  and  the 
lien  incident  thereto,  are  discharged.  They  are  not,  there- 
fore, in  point  upon  this  question."  This  court  in  Tawnsend 
V.  Cleveland  Fire  Proofing  Co.  (1897),  18  Ind.  App.  568, 
577,  47  N.  E.  707,  said:  ** Subrogation  is  an  equitable  and 
not  a  legal  right  Being  the  creature  of  equity,  it  vdll  not 
be  enforced  where  it  will  work  an  injustice  to  the  rights 
of  those  having  equal  equities.  •  •  •  Where  one  per- 
son deals  with  another  and  has  it  in  his  power  to  make  his 
own  terms  so  as  to  secure  himself  against  loss,  but  fails  to 
do  so,  he  cannot  then  invoke  the  equity  of  subrogation." 
The  controlling  facts  in  the  case  of  Watson  v.  Wilcox 
(1876),  39  Wis.  643,  20  Am.  Rep.  63,  are  similar  to  those 
of  the  case  at  bar  and  on  page  649  the  Supreme  Court  of 
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that  state  said :  *' '  The  claim  of  the  appellant  to  be  subro- 
gated to  Sarah  Ann  Hodson,  mortgagee  of  the  premises  in 
controvert  under  Qeorge  and  Harriet  Harvey;  that  is,  to 
have  his  mortgage  subrogated  to  hers.  Before  the  appel- 
lant took  his  own  mortgage  from  Oeorge  and  Harriet  Har- 
vey, he  was  a  stranger  to  the  title,  and  had  no  connection 
with  the  mortgage  debt  due  to  Sarah  Ann  Hodson.  His 
action  in  the  premises  was  voluntary.  He  first  proposed 
to  purchase  the  Hodson  mortgage,  but  subsequently  aban- 
doned that  intention  and  advanced  the  amount  due  upon  it 
for  the  Harveys,  for  the  express  purpose  of  satisfying  and 
canceling  the  Hodson  mortgage.  This  was  done ;  the  appel- 
lant thereupon  taking  a  new  mortgage  for  his  own  security. 
It  is  difficult  to  see  how  the  doctrine  of  subrogation  can  aid 
him.''  In  Fort  Dodge,  etc..  Loan  Assn,  v.  Scott  (1892),  86 
Iowa  431,  53  N.  W.  283,  the  Supreme  Court  of  Iowa  had  un- 
der consideration  a  question  similar  to  the  one  at  bar,  and  on 
pages  434,  435  said:  **It  will  be  observed  from  the  fore- 
going statement  of  facts  that  the  defendant's  judgment 
became  a  lien  upon  the  lots  in  question  at  the  time  of  its 
rendition,  December  16,  1887,  junior  to  said  three  prior 
mortgages,  and  so  continued  at  the  time  the  plaintiff  took  its 
mortgage,  January  6,  1888.  By  the  satisfaction  of  said 
three  mortgages  the  defendant's  judgment  became  a  first 
lien,  unless  under  the  law  and  the  facts  the  plaintiff  is  en- 
titled to  be  subrogated  to  the  rights  of  the  mortgagees  in 
said  three  prior  mortgages.  The  plaintiff's  contention  is 
that,  as  it  furnished  the  money  with  which  said  mortgages 
were  paid  under  an  agreement  that  it  should  be  so  applied, 
it  is  entitled  to  have  the  satisfaction  of  said  mortgages  can- 
celled, and  to  be  subrogated  to  all  the  rights  of  the  mort- 
gagees. The  right  to  subrogation  rests  upon  equitable 
grounds,  and  is  never  granted  as  a  reward  for  negligence. 
While  it  may  be  true,  as  claimed,  that  no  equities  inhere  in 
the  defendant's  lien,  that  it  is  simply  a  lien  given  by  law, 
it  is  certainly  as  true  that  the  plaintiff's  claim  is  equally 
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void  of  equities.  The  position  of  the  plaintiff  is  the  result 
of  its  own  negligence.  It  relied  upon  an  abstract  of  title 
which  was  not  brought  up  to  date,  and  which  failed  to  note 
the  pendency  of  this  defendant's  action,  or  the  judgment 
in  his  favor.  •  •  •  Surely  equity  will  not  reward 
such  negligence  by  applying  the  doctrine  of  subrogation  in 
favor  of  the  negligent  party.  To  do  so  would  encourage 
carelessness  in  taking  such  securities.  The  following  lan- 
guage of  this  court  in  Mather  v.  Jenswold  [1887] ,  72  Iowa 
550  [32  N.  W.  512,  34  N.  W.  327],  is  directly  applicable, 
and  decisive  of  the  question  under  consideration:  'The 
only  question  in  the  case  is  whether  the  plaintiff  is  entitled 
to  have  the  satisfaction  of  the  Simmons  mortgage  set  aside, 
and  that  he  be  subrogated  to  all  the  rights  of  Simmons. 
It  seems  to  us  that  he  is  not  entitled  to  such  relief.  The 
plaintiff  made  the  loan  to  Lord  for  the  express  purpose  of 
paying  the  Simmons  mortgage.  It  was  well  understood 
that  the  plaintiff  was  to  accept  a  new  mortgage,  and  the 
plaintiff  got  all  he  bargained  for.  There  was  no  mistake, 
except  that  the  plaintiff  failed  to  exercise  the  diligence  re- 
quired in  the  examination  of  the  records,  and,  therefore, 
failed  to  discover  the  existence  of  the  judgment  and  the 
sale  thereunder.  No  one  can  be  blamed,  but  he  must  suffer 
loss,  simply  because  he  was  negligent.  There  is  no  princi- 
ple that  will  allow  him  to  take  advantage  of  that  to  the  in- 
jury of  the  diligent' ''  To  the  same  effect  are  the  follow- 
ing: Wakins  V.  Gibson  (1900),  113  Ga.  31,  38  S.  E.  374, 
84  Am.  St.  204,  219,  220;  38  S.  E.  374;  Small  v.  Stagg 
(1880),  95  HI.  39;  Webster  and  Goldsmith's  Appeal  (1878), 
86  Pa.  St.  409;  Wormer  &  Son  v.  Waterloo  Agri.  Works 
(1882),  62  Iowa  699,  702,  703,  14  N.  "W.  331;  Levy  v.  Mar- 
tin (1880),  48  Wis.  198,  206,  4  N.  W.  35;  Wentworth  v. 
Tubbs  (1893),  53  Minn.  388,  397,  55  N.  "W.  543;  Steams  v. 
Godfrey  (1839),  16  Me.  158,  162;  Cole  v.  Malcolm 
(1876),  66  N.  Y.  363,  367;  Shinn  v.  Budd  (1862),  14  N. 
J.  Eq.  234,  238;  Kitchell  v.  Mudgett  (1877),  37  Mich.  81, 
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86;  Wooldridge  v.  Scott  (1879),  69  Mo.  669;  Cohn  v.  Hoff- 
man (1887),  50  Ark.  108,  6  S.  W.  511;  Howell  v.  Bush 
(1877),  54  Miss.  437;  Capen  v.  Garrison  (1906),  193  Mo. 
335,  92  S.  W.  368,  5  L.  R.  A.  (N.  S.)  838  note.  The  later 
decisions  show  a  broader  and  more  liberal  application  of  the 
doctrine  than  originally  obtained  and  evidence  a  divergence 
of  views  with  reference  to  volunteers  or  strangers  to  the 
original  transaction.  It  would  be  a  difficult  and  perhaps 
hopeless  task  to  undertake  to  fully  reconcile  the  numerous 
cases.  However,  it  is  apparent  that  the  conflict  of  author- 
ity is  more  in  the  language  employed  in  the  decisions  than 
in  the  questions  actually  decided  by  the  courts.  The  pre- 
vailing weight  of  authority  in  this  and  other  states  holds 
to  the  doctrine  that  a  mere  volunteer  is  not  entitled  to  the 

right  of  subrogation.  The  fact  that  money  is  fur- 
3.    nished  to  pay  off  existing  liens,  or  for  like  purposes, 

on  new  security  which  afterwards  proves  to  be  de- 
fective or  insufficient,  is  not  a  sufficient  showing  to  give  to 
such  person  the  right  of  subrogation  under  the  liens  or 
claims  so  paid.  If  one  not  compelled  so  to  do  to  protect 
some  right  or  interest,  voluntarily  furnishes  money  to  pay 
off  a  mortgage  or  other  lien,  without  any  fraud,  mistake 
or  misrepresentation  inducing  him  so  to  do,  and  takes  a 
new  mortgage  or  other  obligation  as  security,  knowing  that 
the  old  claim  or  lien  is  to  be  satisfied,  and  his  security  fails 
or  proves  defective,  he  is  not  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee  or  lien  holder  whose  claim  has 
been  so  paid,  as  against  the  rights  of  other  persons  holding 
valid  liens  upon  the  property.  In  such  case  the  original 
debt  is  extinguished  and  equity  will  not  keep  the  lien  alive 
for  the  protection  of  one  who  has  been  free  to  contract, 
though  he  may  through  negligence  or  for  other  reasons, 
have  obtained  defective  or  valueless  securities.  This  is  es- 
pecially true  where  the  holders  of  valid  claims  must  be  dis- 
turbed in  their  legal  rights  if  subrogation  is  granted.  Where 
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there  is  no  superior  equity,  or  where  the  equities  are 

4.  equal,  subrogation  can  not  be  successfully  invoked. 
Richmond  v.  Marston   (1860),  15  Ind.  134;  Spray 

V.  Rodman  (1873),  43  Ind.  225 ;  McClure  v.  Andrews  (1879), 
68  Ind.  97;  Mudr  v.  Berkshire  (1875),  52  Ind.  149;  Nash  v. 
Taylor  (1882),  83  Ind.  347,  351;  Edinburg,  etc.,  Mortg.  Co. 
V.  Latham  (1882),  88  Ind.  88;  Sidener  v.  Pavet/,  supra; 
Johnson  V.  Barrett,  supra;  Spaulding  v.  Harvey,  supra; 
Thompson  v.  Connecticut  Mut,  Life  Ins.  Co.  (1894),  139 
Ind.  325,  346,  38  N.  E.  796;  Shattuck  v.  Cox  (1?91),  128 
Ind.  293,  27  N.  E.  609;  Davis  v.  Schlemmer  (1898),  150  Ind. 
472,  478,  50  N.  E.  373;  Warford  v.  Hankins  (1898),  150 
Ind.  489,  50  N.  E.  468. 

The  proposition  mainly  relied  upon  to  support  the 

5.  claim  to  the  right  of  subrogation  is  that  the  holder 
of  the  judgment  lien  is  not  harmed  thereby.    This 

6.  is  true,  but  on  the  other  hand  his  judgment  was  of 
record  and  a  person  taking  a  new  mortgage  and 

knowing  that  the  existing  mortgage  was  to  be  paid  and  satis- 
fied, is  charged  with  notice  of  the  fact  that  judgment  and 
other  liens  may  have  attached  to  the  property  after  the  exe- 
cution of  the  mortgage  which  was  to  be  satisfied.  The  law 
compels  knowledge  of  the  fact  that  an  outstanding  judg- 
ment junior  to  an  existing  mortgage  will  become  a  first 
lien  upon  satisfaction  of  the  mortgage  and  thus  determines 
appellant's  right  to  hold  his  senior  lien,  and  if  he  can  be 
deprived  of  such  right,  it  must  be  by  virtue  of  some  supe- 
rior equity. 

All  the  parties  to  the  transaction  knew  the  money 

7.  was  to  be  used  to  pay  the  bank.    The  original  propo- 
sition involved  a  sale  by  the  bank  of  its  mortgage. 

The  change  in  the  rate  of  interest  may  or  may  not  have 
suggested  the  advisability  of  a  new  mortgage,  but  certainly 
it  did  not  make  it  a  necessity.  The  new  mortgage  was 
executed  at  the  request  of  the  mortgagee  and  he  accepted  it 
knowing  the  old  one  was  to  be  satisfied.    There  was  no  ex- 
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press  agreement  that  tlie  old  security  should  be  kept  alive 
for  his  benefit,  and  we  can  not  imply  such  an  agreement 
when  he  voluntarily  elected  to  take  a  new  mortgage  and 
knew  the  old  one  was  to  be  satisfied.  He  saw  fit  to  secure 
his  loan  by  a  new  mortgage,  and  got  what  he  demanded. 
True,  he  believed  he  was  obtaining  a  first  lien  upon  the 
real  estate,  but  this  belief  was  not  induced  by  any  fraud 
or  misrepresentation.  If  he  did  not  get  all  he  thought 
he  was  obtaining,  it  was  due  to  his  own  negligence  in  fail- 
ing to  ascertain  the  existence  of  other  liens  upon  the  prop- 
erty covered  by  his  mortgage.  "When  we  balance  equities, 
the  facts  of  this  case  show  no  superior  equities  in  favor  of 
the  mortgagee  as  against  appellant's  rights.  The  mortga- 
gee was  a  stranger  to  the  transaction  until  he  made  the 
loan  and  his  belief,  under  such  circumstances,  that  he  was 
obtaining  a  first  mortgage,  was  only  possible  because  of  his 
own  negligence.  He  failed  to  take  the  necessary  precau- 
tions and  employ  the  ordinary  means  to  ascertain  the  char- 
acter and  value  of  his  security.  The  mere  fact  that  his 
money  was  loaned  to  pay  an  existing  mortgage  and  the 
further  fact  that  subrogation  would  not  place  appellant  in 
a  worse  situation  than  he  was  in  before  the  satisfaction 
of  the  bank's  mortgage,  are  not  sufficient  to  overcome  his 
voluntary^act  in  loaning  the  money,  demanding  and  receiv- 
ing a  new  mortgage,  knowing  the  old  one  was  to  be  released, 
and  his  negligence  in  failing  to  ascertain  the  existence  of 
liens  against  the  mortgaged  properly.  "We  are  aware  that 
there  are  statements  in  the  decisions  to  the  effect  that  one 
who  furnishes  money  to  pay  off  an  existing  encumbrance 
on  realty  at  the  instance  of  either  the  owner  of  the  prop- 
erty or  the  holder  of  the  encumbrance,  may  by  an  express 
agreement  be  subrogated  to  the  rights  of  the  party  holding 
the  security  so  paid,  and  that  in  the  absence  of  an  express 
agreement  to  that  effect,  one  will  be  implied  where  the  facts 
and  equities  of  the  case  warrant  such  implication.  In  either 
of  such  cases,  the  person  is  not  regarded  as  a  volunteer. 
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We  find  no  case^  however,  that  goes  to  the  extent  of  granting 
such  relief  where  the  party  has  voluntarily  elected  to  take 
a  new  mortgage  when  he  could  have  obtained  the  original 
security  and  where  he  knew  the  old  mortgage  was  to  be 
satisfied  and  he  negligently  failed  to  ascertain  the  existence 
of  other  prior  liens,  and  was  not  brought  into  such  situation 
by  any  fraud,  misrepresentation  or  excusable  neglect.  In 
Heiney  v.  Lontz,  supra.  Judge  Hackney  distinguished  the 
three  cases  most  relied  upon  in  this  State  for  the  application 
of  the  doctrine  of  subrogation  to  volunteers  in  such  trans- 
actions. The  case  of  Thompson  v.  Connectictti  Mut  Life 
Ins.  Co.,  supra,  is  also  cited  to  support  this  doctrine,  but 
the  court  by  Howard,  J.,  said  the  right  of  subrogation  could 
not  be  allowed  if  "there  were  no  intervening  equity,  on 
account  of  which  the  lien  of  the  first  mortgage  ought  to  be 
kept  alive."  The  court,  on  page  344  of  the  opinion,  points 
out  the  peculiar  facts  in  that  case  which  take  it  out  of  the 
operation  of  the  general  rule,  and  they  were  clearly  suffi- 
cient for  that  purpose.  The  opinion  adheres  to  the  general 
rule,  and  after  citing  authority  in  support  of  it  says:  "The 
decisions  of  this  State  are  to  the  same  effect  as  to  volun- 
teers, and  hold,  substantially,  that  it  is  only  in  case  where 
the  person  paying  the  debt  stands  in  the  situation  of  a 
surety,  or  is  compelled  to  pay  in  order  to  protect  his  own 
interests,  or  in  virtue  of  legal  process,  that  equity,  as  a  mat- 
ter of  course  and  without  special  agreement,  substitutes  him 
in  the  place  of  the  creditor ;  and  that,  in  the  absence  of  an 
agreement  to  that  effect,  a  stranger  paying  the  debt  of 
another,  will  not  be  subrogated  to  the  creditor's  rights.  Pay- 
ment by  such  stranger  absolutely  extinguishes  the  debt." 
In  the  case  of  Warford  v.  Hankins,  supra,  the  claim  was  a 
purchase-money  lien  expressly  reserved  in  the  deed  and  the 
party  to  whom  subrogation  was  granted  took  up  the  note 
on  an  express  agreement  with  the  makers  that  the  note  and 
lien  securing  the  same  should  be  held  by  her  as  security. 
The  mortgage  against  which  subrogation  was  granted,  was 
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given  for  preexisting  debts  and  would  not  cut  off  prior 
equities.  The  ground  of  subrogation  was  clear  under  all 
the  authorities  and  the  decision  cites  and  approves  the  case 
of  Binford  v.  Adams,  suprd,  where  subrogation  was  denied 
on  a  state  of  facts  in  all  essentials  similar  to  those  of  the 
case  at  bar.  It  is  clear  that  if  the  facts  do  not  warrant 
subrogation  in  favor  of  Marshall,  the  mortgagee,  the  ap- 
pellee can  not  avail  herself  of  benefits  depending  upon  his 
right  of  subrogation.  The  case  presents  a  peculiar  situa- 
tion as  the  claim  for  subrogation  is  here  presented,  not  by 
the  holder  of  the  mortgage,  but  by  the  owner  of  the  land 
who  has  assumed  payment  of  the  mortgage. 

Our  conclusion  that  there  can  be  no  subrogation  as 
against  the  rights  of  appellant  under  his  judgment  makes  it 
unnecessary  for  us  to  decide  whether  the  appellee  could 
avail  herself  of  the  benefits  of  such  right  if  the  facts  war- 
ranted subrogation  in  favor  of  the  mortgagee.  The  judg- 
ment is  therefore  reversed  with  instructions  to  the  lower 
court  to  restate  its  conclusions  of  law  in  favor  of  appellant 
and  to  render  judgment  in  accordance  with  such  conclu- 
sion. 

Hottel,  C.  J.,  Adams,  P.  J.,  and  Lairy,  Myers  and  Ibach, 
JJ,,  concur. 

On  Petition  for  Rehearing. 

Pelt,  P.  J. — On  reexamination  of  the  questions  involved 
in  this  appeal,  we  are  satisfied  with  the  conclusions  an- 
nounced in  the  original  opinion,  but  have  concluded  that 
the  ends  of  justice  may  be  better  subserved  by  modifying 
the  mandate  of  the  original  opinion  and  instead  of  directing 
that  the  conclusions  of  law  be  restated  in  favor  of  appel- 
lant, grant  to  him  a  new  trial  It  is  therefore  ordered  that 
the  trial  court  grant  to  appellant  a  new  trial  and  that  the 
mandate  of  the  original  opinion  be  and  the  same  is  modified 
accordingly. 
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Note.— Reported  in  99  N.  E.  447;  101  N.  E.  651.  See,  also,  under 
(1)  38  Cyc.  1985;  (2)  37  Cyc.  372,  375;  (3)  37  Cyc.  468»  470;  (4) 
37  Cyc.  371;  (5)  27  Cyc.  1435;  37  Qye.  471.  As  to  subrogation 
where  one  has  furnished  means  for  paying  off  old  mortgage  and 
himself  taken  new  one,  see  99  Am.  St.  521.  .  On  the  question  of  the 
right  to  subrogation  to  lien  of  mortgage  for  money  advanced  to  pay 
ofT  the  same  on  defective  security,  see  5  L.  R.  A.  (N.  S.)  838.  On 
the  right  of  one  who  advances  money  to  another  for  purpose  of 
redeeming  from  a  sale  under  a  mortgage  to  be  subrogated  to  the  lien 
of  the  mortgage,  see  23  L.  R.  A.  (N.  S.)  190. 


EiRKLiN  V.  Clark. 

[No.  7,966.    Filed  May  6,  1913.] 

1.  RvuEkSE,— Reply  to  Answer  of  Release, — Suffloiency. — ^Where  the 
complaint  proceeded  on  the  theory  that  a  certain  sum  was  due 
plaintiff  for  services  rendered  upon  an  implied  contract,  upon 
which  plaintiff  had  received  certain  credits,  and  the  answer 
averred  the  payment  of  a  certain  sum  which  plaintiff  accepted 
and  for  which  she  executed  a  receipt  -purporting  to  be  in  full 
settlement  of  all  claims,  a  reply  to  such  answer  admitting  the 
payment,  but  charging  that  so  much  of  the  receipt  as  purports  to 
be  In  full  settlement  is  fraudulent,  was  not  insufficient  on  the 
theory  that  it  is  an  attempt  to  rescind  for  fraud  without  return- 
ing the  amount  paid,  since  under  her  theory  plaintiff  had  a  rl£^t 
to  give  credit  for  the  payment  and  sue  for  the  balance,  and  she 
was  not  obliged  to  adopt  the  theory  presented  by  the  answer, 
p.  361. 

2.  APPEA.L. — Questions  Revietciible. — Refusal  of  Instructions. — ^An 
assignment  of  error  in  refusing  to  give  a  certain  instruction  can- 
not be  considered,  where  such  Instruction  neither  appears  in  the 
record  nor  in  appellant's  brief,    p.  362. 

3.  Apfeau— Review. — Answers  to  Interrogatories. — EiHdence. — ^The 
Jury's  answers  to  interrogatories  will  not  be  disturbed  on  appeal, 
where  there  was  some  evidence  to  sustain  them.    p.  362. 

4.  Trial. — Answers  to  Interrogatories. — Right  of  Jury. — ^The  Jury 
is  not  confined  to  the  mere  statement  of  the  witnesses  to  reach 
conclusions  with  respect  to  the  evidence,  but  may  infer,  from 
circumstances  proven,  the  facts  found  In  answer  to  interroga- 
tories,   p.  363. 

5.  Appeal* — Review. — Interrogatories  to  Jury. — Form. — ^Where  an 
interrogatory  double  in  form  is  propounded,  without  objection, 
and  answered,  it  does  not  necessarily  follow  that  it  must  be  disre- 
garded on  appeal,    p.  364. 


NOVEMBER  TERM,  1912.  359 

Kirklln  v.  Clark— 63  Ind.  App.  858. 

(L  Appeal. — Revieto. — Evidence, — Verdict. — A  verdict  will  not  be 
disturbed  on  appeal  on  the  ground  of  Insufficient  evidence^  if  there 
is  any  evidence  to  support  It    p.  364. 

t.  WoBK  AND  Labor. — Implied  Contracts. — ^Where  there  was  evi- 
dence tending  to  show  that  plaintiff  was  taken  into  defendant's 
family  when  she  was  a  child  nine  years  old,  and  that  she  lived 
there  continuously  until  she  was  thirty-six,  performing  all  sorts 
of  labor  about  the  house  and  in  the  fields  at  appellee*s  request, 

.  and  that  when  plaintiff  was  eighteen  years  old  both  defendant 
and  his  wife  promised  to  pay  her  well  for  her  work  if  she  would 
remain  with  them,  it  cannot  be  said  that  there  is  any  presumption 
that  plaintiff  was  to  continue  as  a  member  of  defendant's  family, 
especially  after  she  had  reached  the  age  of  twenty-one,  and  the 
Jury  had  a  right  to  determine  from  such  evidence  that  plaintiff 
was  entitled  to  compensation  for  her  services,    pp.  364,365. 

8.  Appeal. — Review. — Verdict. — Conflicting  Evidence. — A  verdict 
will  not  be  disturbed  on  appeal  on  conflicting  evidence,    p.  865. 

9.  Work  and  Labor. — Contracts. — Presumptions. — ^Where  the  rela- 
ticii  of  parent  and  child  did  not  exist  between  plaintiff  and  de- 
fendant, and  plaintiff  could  not  inherit  any  of  defendant's  prop- 
erty upon  his  death,  the  presumptions  indulged  with  reference  to 
the  relations  between  parent  and  child  cannot  prevail  as  against 
plaintiff's  contenticm  that  she  was  to  be  paid  for  her  services, 
p.  366. 

10.  Appeal. — Review. — Exclusion  of  Evidence. — ^The  court  on  ap- 
peal cannot  say  that  the  exclusion  of  evidence  was  erroneous, 
where  no  spedfle  or  vital  objections  are  pointed  out  in  appel- 
lant's brief,    p.  366. 

From  Daviess  Circuit  Court;  Milton  8.  Eastings,  Special 
Judge. 

Action  by  Ellen  F.  Clark  against  James  J.  Eirklin.  From 
a  judgment  for  plaintiff,  the  defendant  appeals.    Affirmed. 

m 

J.  B.  Marshall,  Hiram  McConmck  and  T,  D.  SUmp,  for 
appellant. 
Frank  E.  Oilkison  and  Maitingly  dk  Myers,  for  appellee. 

Shea,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  for  services  alleged  to  have  been  rendered 
by  her  for  him  at  his  special  instance  and  request  from 
March,  1883,  to  July,  1909.  The  complaint  alleges,  in 
substance,  that  appellee,  at  appellant's  special  instance  and 
request  performed  work  and  labor  for  him  in  and  about  his 
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house  and  farm  from  March,  1883,  to  July,  1909,  a  x>eriod 
of  1,368  weeks,  which  services  were  worth  $2  per  week  over 
and  above  her  board  and  clothing;  that  appellant  has  paid 
her  $40,  and  there  is  still  due  and  owing  her  $2,696,  for 
which  judgment  is  demanded.  Appellant  answered  in 
three  paragraphs;  first,  general  denial.  The  second  avers 
that  appellee  came  to  appellant's  home  when  she  was  a 
small  child,  and  was  reared  as  a  member  of  his  family. 
After  she  reached  the  age  of  twenty-one  years,  she  con- 
tinued to  remain  there  at  her  own  instance  and  election  un- 
til July,  1909;  that  there  was  never  any  agreement,  ex- 
press or  implied,  whereby  he  was  to  pay  her  for  her  serv- 
ices. The  third  paragraph  is  substantially  as  the  second, 
except  that  it  avers  a  settlement  of  the  claim  and  sets  out 
a  receipt  claimed  to  have  been  signed  by  appellee,  which 
reads  as  follows: 

'*  Shoals,  Ind.,  Sept.  18,  1909. 
Received  from  James  J.  Kirklin  and  Mary  Kirklin 
the  sum  of  $50.00  in  full  of  all  claim  or  right  of  action 
for  services  rendered  or  promise  for  service  rendered. 

Ellen  F.  Clark." 

Appellee's  demurrer  to  the  second  and  third  paragraphs 
of  answer  was  overruled  and  she  then  filed  a  reply  in  gen- 
eral denial  to  the  second,  and  two  paragraphs  of  reply  to 
the  third:  (1)  general  denial;  (2)  that  she  met  appellant's 
wife  at  Shoals,  Indiana,  who  gave  her  $25,  and  bought  her 
a  new  hat  costing  $3 ;  that  the  money  was  given  her  and  she 
accepted  it  as  part  payment  on  her  claim  against  appellant; 
that  she  signed  her  name  as  best  she  could  to  a  piece  of 
paper  containing  some  writing  which  she'  believed  to  be  a 
receipt;  that  she  could  not  read  or  write  except  to  imper- 
fectly write  her  name;  that  she  had  previously  been  dis- 
charged from  appellant's  service,  and  was  at  work  at  the 
toym  of  Williams,  twenty-five  miles  away  when  she  was 
called  by  telephone  to  Shoals  by  appellant's  wife,  where 
she  was  told  by  appellant's  wife  that  she  wanted  to  pay 
her  $25.00  on  her  claim ;  that  she  would  pi^  her  more  when 
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they  sold  the  farm  and  they  did  not  want  appellee  to  sue 
them;  that  appellant's  wife  falsely  and  fraudulently  told 
appellee  that  she  had  a  receipt  for  the  $25  which  she  de- 
sired appellee  to  sign;  that  relying  on  the  statements,  and 
believing  them  to  be  true,  appellee  did  sign  said  paper; 
that  the*  statements  made  by  appellant's  wife  were  falsely 
and  deceitfully  made  for  the  purpose  and  with  the  fraudu- 
lent intent  to  deceive  and  induce  appellee  to  sign  the  paper, 
which  was  in  fact  a  receipt  for  $50,  and  a  contract  in  full 
settlement  of  appellee's  right  of  action  and  claim  for  serv- 
ices performed  by  her  for  appellant.  She  prays  that  the 
samte  be  held  for  naught.  Appellant's  demurrer  to  the  sec- 
ond paragraph  of  appellee's  reply  was  overruled.  The 
issues  formed  were  tried  by  jury.  Appellant's  motion  for 
a  peremptory  instruction  directing  a  verdict  in  his  favor 
was  overruled.  With  its  general  verdict  in  favor  of  ap- 
pellee, the  jury  returned  answers  to  twenty-four  interroga- 
tories.   Judgment  on  the  verdict  for  $1,438. 

Appellant  assigns  error  of  the  court  in  overruling  hia  de- 
murrer to  the  second  paragraph  of  appellee's  reply  to  the 
third  paragraph  of  answer ;  and  in  overruling  his  motion  for 
judgment  on  the  answers  to  interrogatories  notwithstanding 
the  general  verdict ;  his  motion  for  peremptory  instruction, 
and  his  motion  for  a  new  trial.  The  brief  in  this  case  is 
subject  to  criticism,  but  there  is  sufi&cient  compliance  with 
the  rules  to  determine  the  questions  hereinafter  stated. 
The  first  error  assigned  is  the  overruling  of  the  de- 
1.  murrer  to  the  second  paragraph  of  reply  to  the  third 
paragraph "Of  appellant's  answer.  The  theory  of  the 
complaint  is  that  there  was  a  certain  sum  due  appellee 
from  appellant  for  services  rendered  upon  an  implied  con- 
tract, upon  which  she  had  received  certain  credits,  among 
others  the  sum  of  $25  cash  paid  her  by  appellant's  wife. 
The  theory  of  the  third  paragraph  of  answer  is  that  appel- 
lant paid  and  appellee  accepted  $25  and  certain  articles  in 
full  settlement  of  her  claim,  and  executed  a  written  receipt 
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signed  by  her  for  $50,  purporting  to  be  in  full  settlement 
of  all  claims,  which  is  made  a  part  of  the  third  paragraph 
of  answer.  The  second  paragraph  of  reply  admits  the  pay- 
ment of  $25,  but  charges  that  so  much  of  the  alleged  receipt 
as  claims  to  be  in  full  settlement,  is  fraudulent  Appellant 
insists  in  behalf  of  his  demurrer  that  this  is  an  effort  to 
rescind  the  contract  for  fraud,  without  returning  the 
amount  paid.  Many  authorities  are  cited  which  uphold 
appellant's  theory,  but  they  have  no  application  to  the 
question  here  involved.  Appellee  had  a  right,  by  her 
theory,  to  give  credit  for  the  $25  as  a  partial  payment  and 
sue  for  the  remainder  claimed  to  be  due.  She  was  not 
obliged  to  adopt  the  theory  of  the  case  urged  by  appellant. 
Home  Ins.  Co.  v.  Howard  (1887),  111  Ind.  544,  13  N.  E. 
103. 

Error  is  next  assigned  upon  the  refusal  of  the 

2.  trial  court  to  peremptorily  instruct  the  jury  to  re- 
turn a  verdict  for  appellant.    This    instruction    is 

neither  set  out  in  the  brief,  nor  does  it  appear  in  the  record. 
Under  Bule  22  and  many  decisions  of  this  as  well  as  the 
Supreme  Court,  this  assignment  can  not  be  considered.  The 
record  discloses  a  motion  for  a  peremptory  instruction,  but 
the  instruction  does  not  appear.  It  is  also  urged  that  the 
court  erred  in  overruling  appellant's  motion  for  judgment 
in  his  favor  upon  the  answers  to  interrogatories,  notwith- 
standing the  general  verdict.  There  is  no  conflict  between 
the  general  verdict  and  the  answers  to  interrogatories,  in 
fact,  the  answers  go  very  far  to  disclose  the  motives  which 
prompted  the  jury  in  reaching  the  general  verdict.  The 
objections  urged  thereto  go  rather  to  the  sufficiency  of  the 
evidence  to  sustain  the  answers  to  the  interrogatories.  An 
examination  of  the  record  discloses  that  there  was 

3.  some  evidence  to  sustain  every  answer  made  by  the 
jury.    Under  the  well-known  rule,  this  court  will 

not  disturb  answers  to  interrogatories  where  there  was  evi- 
dence from  which  the  jury  might  have  reached  such  con- 
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elusions.    Perry,  etc.,  Stone  Co.  v.  Wilson  (1903),  160  Ind. 
435,  67  N.  E.  183. 

The  jury  was  not  confined  to  the  mere  statement 
4,  of  witnesses  to  reach  conclusions  with  respect  to  the 
evidence,  but  might  infer  from  circumstances  proven, 
the  facts  found  in  answer  to  interrogatories.  The  jury 
found,  in  substance,  as  follows:  When  about  nine  years 
of  age,  appellee  went  to  appellant's  home  to  live,  and  she 
had  no  other  home  until  she  left  in  1909.  She  lived  in 
the  same  house  with  appellant's  family,  ate  at  the  same 
table,  and  she  and  appellant's  wife  prepared  the  meals,  did 
milking,  churning,  washing  and  other  housework.  Appellee 
kept  no  account  or  memorandum  of  the  work  she  did,  nor 
of  the  articles  of  clothing  furnished  her,  and  at  no  time 
asked  appellant  to  pay  her,  or  made  any  claim  that  he 
owed  her  wages.  She  made  no  such  claim  at  the  time  she 
left  appellant's  home  in  1909,  nor  at  any  time  before  bring- 
ing suit,  neither  did  she  present  appellant  with  a  statement 
or  account  of  her  services.  Appellee  attended  school  a  part 
of  the  time  she  lived  with  appellant,  but  could  not  read  or 
write.  After  she  became  twenty-one  years  old,  she  told 
appellant  that  she  expected  pay  for  her  work,  and  did  not, 
after  arriving  at  that  age,  continue  of  her  own  will  to  live 
with  appellant.  After  leaving  his  home,  appellant  learned 
that  appellee  was  threatening  him  with  a  lawsuit,  and  sent 
his  wife  to  see  her  and  try  to  compromise  it.  Appellee  met 
appellant's  wife,  but  the  latter  did  not  tell  her  that  she 
and  her  husband  were  getting  old  and  wished  to  avoid  a 
lawsuit  therefore  they  would  rather  give  her  something  to 
compromise;  that  they  talked  over  the  threatened  suit,  but 
a  tyi)ewritten  article  (the  receipt  set  out  in  appellant's 
third  paragraph  of  answer)  was  not  read  to  her  by  J.  B. 
Marshall,  and  appellee  did  not  sign  said  instrument  after  it 
was  read  to  her,  neither  did  appellant's  wife,  in  the  office 
of  J.  B.  Marshall,  pay  her  $25  in  compromise  of  any  claim 
or  pretended  claim  she  then  had  against  appellant. 
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Interrogatories  Nos.  22  and  23  are  drawn  in  sach 

5.  a  manner  as  might  have  a  tendency  to  confuse  the 
jury.  On  proper  motion  they  should  have  been  modi- 
fied. As  they  stand,  this  court  cannot  find  that  the  jury 
was  not  warranted  in  reaching  the  conclusions  set  out. 
These  interrogatories  and  answers  thereto  are  as  follows: 
'^22.  When  plaintiff  and  defendant's  wife  met  and  talked 
over  the  question  of  a  threatened  lawsuit  against  defendant, 
wias  there  a  typewritten  article,  in  words  and  figures  fol- 
lowing read  by  J.  B.  Marshall  to  plaintiff:  'Shoals,  Ind., 
Sept.  18th,  1909.  Received  from  James  J.  Kirklin  and 
Mary  Kirklin  the  sum  of  $50.00  in  full  of  all  claim  or  right 
of  action  for  services  rendered  or  promise  for  service  ren- 
dered. Ellen  F.  Clark'?  A.  No.  23.  Did  the  plaintiff 
sign  said  instrument  in  writing  and  deliver  it  to  defend- 
ant's wife,  after  the  same  was  read  to  herf  A.  No."  It 
has  been  held  that  where  an  interrogatory  double  in  form 
is  propounded,  without  objection,  and  answered,  it  does  not 
necessarily  follow  that  it  must  be  disregarded  on  appeal. 
Van  Hook  v.  Young  (1902),  29  Ind.  App.  471,  64  N.  E.  670. 

Under  his  motion  for  a  new  trial  appellant  as- 

6.  signs  that  the  verdict  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.    As  stated  above, 

there  is  some  evidence  to  support  the  verdict.      On  some 

points  it  may  be  held  to  be  meager,  yet  this  court  cannot 

disturb  the  verdict  if  there  is  any  evidence  to  support  it. 

The  evidence  tends  to  show  that  appellee  in  this  case 

7.  was  taken  into  appellant's  family  when  she  was  a 
child  nine  years  old,  and  lived  there  continuously 

until  she  was  thirty-sLx,  performing  all  sorts  of  labor  about 
the  house,  as  well  as  in  the  fields,  all  at  appellant's  request. 
Some  of  the  evidence  tends  to  show  very  strongly  that  she 
was  required  to  and  did  do  a  man's  work  in  the  fields.  The 
jury  had  a  right  to  believe  this  evidence,  although  it  is  very 
strongly  assailed  by  appellant.  It  cannot  be  said  there 
was  a  presumption  indulged  that  she  was  to  continue  to 
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live  as  a  member  of  the  family  after  she  had  reached  the  age 
of  twenty-one,  especially,  and  the  jury  had  a  right  to  de- 
termine from  the  evidence  in  this  case  that  she  believed,  ex- 
pected, and  was  entitled  to  compensation  for  her  services. 
Eppert  V.  Gardner  (1911),  48  Ind.  App.  188,  93  N.  E.  550. 
Appellee  testified  as  follows:  *'She  (meaning  appellant's 
wife)  said  if  I  would  stay  there  and  work  for  them  they 
would  pay  me  well  for  my  work."  Appellee  at  that  time 
was  eighteen  years  old.  No  amount  was  agreed  upon  or 
stated.  Appellee  also  testified:  "Well,  he  (meaning  ap- 
pellant) was  talking  and  said  if  I  would  stay  there  and 
work  for  them,  they  would  pay  me  well  for  my  work."  There 
is  much  conflict  in  the  evidence,  but  that  was  a  mat- 
8.  ter  wholly  for  the  jury,  and  this  court  can  not  dis- 
turb a  verdict  on  conflicting  evidence.  In  the  case 
7.  of  Epperi  v.  Oardner,  supra,  the  court  quotes  the 
following  language  from  Crampton  v.  Logan  (1902), 
28  Ind.  App.  405,  408,  63  N.  E.  501:  *'And  if  the  circum- 
stances authorized  the  person  rendering  the  services  reason- 
ably to  expect  payment  therefor,  by  way  of  furtherance 
of  the  intention  of  the  parties,  or  because  reason  and  justice 
require  compensation,  the  law  will  imply  a  contract  there- 
for." It  is  further  said  on  page  193:  **  There  is  some  evi- 
dence tending  to  prove  a  contract  between  appellee  and 
her  father;  at  least  enough  to  rebut  the  presumption  that 
the  services  were  rendered  by  her  gratuitously,  and  the 
rule  is  well  settled  that  where  it  is  the  province  of  the  jury 
to  decide  questions  of  fact,  that  decision  will  not  be  dis- 
turbed, if  there  is  any  evidence  presented  to  sustain  the  ver- 
dict." See,  also,  Wallace  v.  Long  (1886),  105  Ind.  522,  5 
N.  E.  666,  55  Am.  Rep.  222;  Story  v.  Story  (1891),  1  Ind. 
App.  284,  27  N.  E.  572;  Knight  v.  Knight  (1893),  6  Ind. 
App.  268,  33  N.  E.  ^56;  Forester  v.  Forester  (1894),  10  Ind. 
App.  680,  38  N.  E.  426;  Miller  v.  Miller  (1911),  47  Ind. 
App.  239,  94  N.  E.  243.  Although  appellee  had  been  a  mem- 
ber of  appellant's  household  from  the  time  she  was  nine 
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years  old,  yet  the  relation  of  parent  and  child  did 
9.    not  exist.    She  could  not  inherit  any  of  appellant's 
property  upon  his  death,  and  therefore  any  pre- 
sumptions that  might  be  indulged  with  reference  to  the  rela- 
tions between  a  child  and  parent  can  not  prevail  in  this 
case. 

Objection  is  made  to  the  admission  of  certain  evi- 
10.   dence.    No  specific  or  vital  objections  are  pointed  out 
in  appellant's  brief  to  the  admission  of  this  evidence, 
and  we  can  not  say  from  the  record  that  error  was  com- 
mitted in  admitting  it.    Franklin  v.  Lee  (1902),  30  Ind. 
App.  31,  62  N.  E.  78;  Baltimore,  etc.,  R.  Co.  v.  DaegUng 
(1902),  30  Ind.  App.  180,  65  N.  E.  761. 
Judgment  affirmed. 

Note.— Reported  In  101  N.  E.  753.  See,  also,  mider  (1)  34  Cyc 
1097;  (2)  3  Cyc  170;  (3,  6)  3  Cyc  348;  (4)  38  Cyc  1517;  (5) 
38  Cyc  1916,  1932;  (7)  40  Cyc  2845;  (8)  3  Cyc  349;  (10)  2  Cyc 
1014,  1015.  As  to  presumption  that  services  rendered  by  relative 
are  gratuitous  see  133  Am.  St  250.  On  the  question  of  the  implica- 
tion of  an  agreement  to  pay  for  services  rendered  by  relative  or 
member  of  household,  see  11  U  R.  A.  (N.  S.)  873. 
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1.  Raiiaoads. — Interurhan, — Injuries  to  Persons  on  Tracks, — Issues 
of  Fact — Submission  to  Jury, — In  an  action  against  an  interurban 
railroad  company  on  the  theory  that  plaintiffs  horse  became  un- 
manageable and  ran  upon  the  track,  that  because  of  the  fright  of 
the  horse  and  the  defective  condition  of  the  track  he  was  unable 
to  control  the  horse  and  escape  from  the  track,  and  that  the 
collision  was  caused  either  by  the  motorman's  failure  to  use 
ordinary  care  to  prevent  the  injury  after  plaintiff  was  exposed  to 
the  danger,  or  by  the  excessive  and  dangerous  speed  of  the  car, 
and  the  theory  of  the  defense  was  that  there  was  not  sufficient 
time  to  stop  the  car  after  plaintiff  got  upon  the  track,  that  plain- 
tiff's failure  to  escai)e  from  the  track  was  not  due  to  any  defects 
therein,  and  that  the  collision  was  not  due  to  fhe  excessive  speed 
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of  the  car,  it  was  the  court's  duty  to  submit  the  questions  of  fact 
to  the  Jury  for  its  decision,    p.  369. 

2.  lUiiBOADS. — Tracks  in  Highway, — Duty  to  Restore  and  Main- 
tain Highway  in  Condition. — Where  a  railroad  company  has  con- 
structed its  track  in  a  highway,  it  must  restore  the  highway  to  a 
reasonable  condition  of  safety  and  convenience  in  view  of  the 
new  use  to  which  It  has  been  appropriated,  and  must  thereafter 
use  reasonable  care  to  maintain  it  In  such  condition,  but  the 
company  is  not  an  insurer  against  all  defects,  and  is  not  re- 
quired to  go  beyond  the  exercise  of  proper  care  and  skill  under 
the  circumstances  to  prevent  injury  to  the  person  or  property  of 
others,    p.  869. 

8.  Railboads. — Tracks  in  Highway, — Duty  to  Restore  and  Main' 
tain  Highway  in  Condition. — Instructions, — ^An  Instruction  that 
the  law  requires  a  railway  company  to  construct  and  maintain  its 
tracks  so  that  the  public  may  use  the  highway  with  reasonable 
safety,  that  the  company  is  liable  for  injuries  proximately  result- 
ing from  failure  so  to  do,  and  that  whether  a  particular  highway 
is  reasonably  safe  for  public  travel  is  a  question  for  the  Jury 
under  all  the  conditions  and  circumstances  of  the  particular  case, 
Is  erroneous  in  imposing  upon  defendant  the  absolute  duty  to 
maintain  the  highway  In  a  condition  reasonably  safe  for  use,  and 
in  falling  to  submit  the  further  question  of  whether  the  defects, 
if  the  Jury  found  the  highway  unsafe,  were  due  to  a  want  of  care 
and  skill  on  the  part  of  defendant    p.  870. 

4.  Railboads. — Injury  to  Persons  on  Tracks, — Last  Clear  Chance. 
— Instructions, — Where  the  negligence  of  plaintiff  continues  up  to 
the  time  of  the  injury  and  concurs  with  that  of  defendant  in  pro* 
ducing  the  injury,  the  doctrine  of  last  clear  chance  is  not  applica* 
ble,  so  that.  In  an  action  for  injuries  in  being  struck  by  an  inter- 
urban  car  while  driving  upon  defendant's  track,  an  instruction 
was  erroneous  which  stated  that  even  if  plaintiff  was  guUty  of 
negligence  in  driving  upon  the  track,  he  may  nevertheless  recover, 
if  the  motorman  by  the  exercise  of  ordinary  care  could  have  dis- 
covered his  peril  and  avoided  the  collision,    p.  370. 

6.  Railroads. — Injury  to  Persons  on  Tracks, — Last  Clear  Chance. 
— ^The  doctrine  of  last  clear  chance  is  applicable  in  the  case  of  one 
who  was  struck  by  an  Interurban  car  while  driving  upon  defend- 
ant's track,  although  he  got  upon  the  track  through  his  own  neg- 
ligence, if,  by  reason  of  defects  in  the  street,  for  which  defendant 
was  responsible,  and  the  frightened  condition  of  plaintiff's  horse, 
plaintiff  was  unable,  by  the  exercise  of  due  care,  to  extricate  him- 
self from  the  danger  in  time  to  avoid  the  injury,  and  If  by  the 
exercise  of  due  care  by  defendant  the  injury  could  have  been 
prevented,    p.  871. 

6.    Appeai* — Review, — Presumptions, — Prejudicial  Error, — The  pre- 
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sumption  is  in  favor  of  the  Judgment  of  the  trial  court  and  appel- 
lant has  the  burden  of  showing  material  error,  and  when  sueh 
error  is  shown  it  will  be  presumed  to  have  been  prejudicial  unless 
the  contrary  aiBrmatively  appears  from  the  record,    p.  371. 

From  Putnam  Circuit  Court;  John  M.  Rawley,  Judge. 

Action  by  Oscar  Latham  against  the  Terre  Haute,  Indian- 
apolis and  Eastern  Traction  Company.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Reversed. 

Thomas  T.  Moore,  A.  W.  Kmght  and  McNuii,  Wallace 
&  Sa/nders,  for  appellant. 
8.  A.  Hays  and  Thomas  W.  Hutchison,  for  appellee. 

Lairy,  J. — ^Appellee  recovered  a  judgment  for  damages 
resulting  from  personal  injuries  which  he  received  in  a  col- 
lision with  one  of  appellant's  interurban  cars.  For  some 
distance  east  of  the  city  of  Brazil,  Indiana,  appellant  main- 
tained its  tracks  and  operated  its  cars  along  the  centre  of  a 
highway  known  as  the  National  Road.  At  the  time  ap- 
pellee received  his  injury  he  was  on  this  highway  just  east 
of  the  city  limits  of  Brazil  and  was  riding  in  a  buggy  drawn 
by  a  single  horse.  He  was  going  east  and  the  car  which 
collided  with  his  buggy  and  caused  his  injury  approached 
from  the  rear.  The  case  went  to  trial  upon  two  para- 
graphs of  complaint.  The  first  paragraph  charged  that 
appellant  was  negligent  in  the  particulars,  following:  first, 
that  appellant  ran  and  operated  its  car  at  a  high  and  dan- 
gerous rate  of  speed;  second,  that  appellant  negligently 
constructed  and  maintained  its  tracks  in  the  highway  with 
the  rails  six  inches  above  the  traveled  part  of  the  road; 
third,  that  appellant's  motorman  negligently  failed  to  apply 
the  brakes  to  the  car  after  he  discovered  the  danger  to 
appellee.  The  third  paragraph  proceeds  upon  the  theory 
that  appellee  was  in  a  dangerous  situation  on  the  tracks  of 
appellant  from  which  he  was  unable  to  escape  by  the  exer- 
cise of  care  on  his  part,  and  that  the  motorman  of  appel- 
lant, after  discovering  his  peril,  or  after  he  should  have 
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discovered  it  by  the  exercise  of  ordinary  care,  negligently 
failed  to  prevent  the  collision. 

The  only  ground  relied  on  for  reversal  is  the  action  of 

the  court  in  overruling  appellant's  motion  for  a  new  trial. 

The  specific  errors  assigned  as  grounds  for  a  new  trial  are 

the  giving  of  certain  instructions.     The  theory  of 

1.  appellee  was  that  his  horse  became  frightened  and 
unmanageable  and  ran  upon  the  tracks  of  appel- 
lant, and  that,  by  reason  of  the  fright  of  the  horse  and 
the  defective  condition  of  the  tracks  he  was  unable  to 
control  the  horse  and  drive  the  buggy  oflE  of  the  tracks. 
According  to  the  theory  of  appellee,  the  collision  was  caused 
either  by  the  failure  of  the  motorman  to  exercise  ordinary 
care  to  prevent  the  collision  after  appellee  was  exposed  to 
the  danger,  or  on  account  of  the  excessive  and  dangerous 
rate  of  speed  at  which  the  car  was  being  operated.  Ap- 
pellant defended  upon  the  theory,  first,  that  there  was  not 
sufficient  time  to  stop  the  car  after  appellee  got  upon  the 
track,  second,  that  the  failure  of  appellee  to  escape  from  the 
track  before  he  was  struck  was  not  due  to  the  defective 
condition  of  the  track,  and,  third,  that  the  collision  was 
not  due  to  the  excessive  speed  of  the  car.  It  was  the  duty 
of  the  court  to  submit  the  questions  of  fact  to  the  jury  for 

its  decision.    Under  our  statute  it  was  the  duty  of 

2.  appellant  after  constructing  its  track,  to  restore  the 
highway  to  a  reasonable  condition  of  safety  and  con- 
venience in  view  of  the  new  use  to  which  it  had  been  appro- 
priated, and  thereafter,  it  was  appellant's  duty  to  exercise 
reasonable  care  to  maintain  it  in  such  condition.  It  can 
not  be  said,  however,  that  the  duty  is  of  such  an  absolute 
character  as  to  make  the  company  an  insurer  against  all 
defects.  The  company  is  required  to  use  proper  care  and 
skiU  under  the  circumstances  to  prevent  injury  to  the  per- 
son or  iproperty  of  others,  but  beyond  this  it  is  not  required 
to  go.    Cleveland,  etc.,  R.  Co.  v.  Wisehart  (1903),  161  Ind. 

Vol.  53—24 
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208,  67  N.  B.  993;  Terre  Haute,  etc.,  R.  Co.  v.  Clem  (1890), 
123  Ind.  15,  23  N.  E.  965,  7  L.  R.  A.  588,  18  Am.  St.  303; 
EvansviUe,  etc.,  B.  Co.  v.  Crist  (1889),  116  Ind.  446,  19  N. 
E.  310,  2  L.  R.  A.  450,  9  Am.  St.  865. 

Instruction  No.  7  is  as  follows:    ''The  law  requires 

3.  railway  companies  to  construct  and  maintain  their 
tracks  so  that  the  public  who  travel  thereon  may  be 

enabled  to  use  the  highway  with  reasonable  safety  and  they 
become  liable  for  all  injuries  resulting  as  a  proximate  con- 
sequence of  a  failure  on  their  part  to  comply  with  their  duty 
in  that  behalf.  Whether  any  particular  highway  is  reason- 
ably safe  for  public  travel  is  a  question  for  the  jury  under 
aU  conditions  and  circumstances  of  the  particular  case." 
Under  this  instruction  the  only  question  submitted  to  the 
jury  was  whether  the  highway  was  in  a  reasonably  safe 
condition  for  travel.  If  the  jury  found  that  it  was 
in  an  unsafe  condition  for  travel,  the  further  question 
should  have  been  submitted,  whether  such  unsafe  condition 
was  due  to  a  want  of  care  and  skill  on  the  part  of  appellant 
in  maintaining  the  highway  in  reference  to  its  tracks.  The 
instruction  imposes  the  absolute  duty  on  appellant  to  main- 
tain the  highway  with  reference  to  its  tracks  in  such  a  con- 
dition as  to  be  reasonably  safe  for  use,  whereas  the  law 
exacts  only  reasonable  care  and  skUl  in  this  regard.  The 
instruction  was  therefore  erroneous. 

Instruction  No.  16  is  erroneous.    This  instruction 

4.  is  based  upon  the  doctrine  of  last  clear  chance.    It 
tells  the  jury  in  substance  that  even  if  appellee  was 

guilty  of  negligence  in  driving  upon  the.  track,  he  may 
nevertheless  recover,  if  the  motorman  by  the  exercise  of 
ordinary  care  could  have  discovered  his  peril  and  avoided 
the  collision.  It  is  clear  that  if  appellee  negligently  en- 
tered upon  the  track,  he  would  not  be  excused  from  exer- 
cising care  for  his  own  safety  after  that  time  and  before  the 
collision.  If  he  had  an  opportunity  to  get  off  the  track 
and  avoid  the  injury,  it  was  his  duty  to  do  so.    If  his 
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negligence  continued  up  to  the  very  time  of  the  injury  and 
concurred  with  that  of  appellant  in  producing  it,  there  is 
no  room  for  the  application  of  the  doctrine  of  last  clear 
chance.  Indianapolis  Traction,  etc.,  Co.  v.  Croly  (1913),  54 
Ind.  App. ,  96  N.  E.  973.  If  by  reason  of  the  de- 

5.  f ects  in  the  street  and  the  frightened  condition  of  the 
horse,  plaintiff  was  unable,  by  the  exercise  of  due 

care,  to  extricate  himself  from  the  danger  in  time  to  avoid 
the  injury,  and  if  appellant's  motorman  by  the  exercise  of 
due  care  could  have  prevented  the  injury  and  failed  to  do 
so,  this  would  give  room  for  the  application  of  the  doctrine 
of  last  clear  chance;  but  under  this  instruction  the  jury 
is  not  required  to  find  such  a  state  of  facts  before  applying 
the  doctrine.  This  instruction  would  justify  a  verdict  in 
favor  of  the  plaintiff  even  though  he  was  negligent  in  en- 
tering upon  the  track,  and  even  though  his  negligence  con- 
tinued up  to  the  accident  and  concurred  in  producing  it. 

Appellant  also  points  out  objections  to  instructions  Nos. 
9,  10,  14,  18  and  19.  We  have  examined  these  instructions 
and  find  that,  with  the  exception  of  instruction  No.  10, 
they  are  open  to  some  of  the  objections  urged  against  them. 
It  would  unnecessarily  extend  this  opinion  to  discuss  each 
of  these  instructions  separately.  The  objections  have  been 
pointed  out  in  appellant's  brief,  and  we  have  no  reason 
to  believe  that  they  will  not  be  avoided  in  another  trial 
of  the  case. 

Counsel  for  appellee  do  not  seriously  contend  that  the 
instructions  properly  state  the  law,  but  it  is  insisted  that 
the  errors  complained  of  did  not  affect  the  substantial  rights 
of  the  litigants  and  that  the  judgment  should  be  affirmed 
notwithstanding  the  erroneous  instructions.  If  we  were 
in  a  position  to  say  that  the  erroneous  instructions  did  not 
affect  the  result  we  would  not  hesitate  to  affirm  the  case, 
but  the  record  does  not  show  affirmatively  that  the 

6.  errors  pointed  out  did  not  affect  the  verdict.     The 
presumption  is  in  favor  of  the  judgment  of  the  trial 
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court  and  the  burden  is  upon  appellant  to  point  out  a  mate- 
rial error;  but,  when  a  material  error  is  pointed  out,  it  is 
presumed  to  have  been  prejudicial  imless  the  record  shows 
affirmatively  that  it  did  not  aflfect  the  result.  In  a  recent 
decision  the  Supreme  Court  states  the  rule  thus:  ''As  a 
general  rule,  where  it  is  shown  in  a  case  on  appeal  to  this 
court  that  the  trial  court  committed  a  material  error  in 
some  ruling,  either  in  giving  instructions  or  otherwise,  we 
must  presume  that  such  erroneous  ruling  was  prejudicial 
to  the  party  complaining  in  respect  thereto,  unless  it  affirm- 
atively appears  in  some  manner  from  the  record  that  the 
ruling  was  harmless,  and  the  burden  is  not  ui>on  the  party 
claiming  to  be  aggrieved  thereby  to  show  that  he  was  preju- 
diced by  the  erroneous  ruling,  but  the  burden  rests  upon 
the  opposite  party  to  show  by  the  record  in  the  case  that 
the  party  complaining  was  not  harmed  thereby."  Cleve- 
land, etc.,  R.  Co.  V.  Case  (1910),  174  Ind.  369,  376,  91  R 
E.  238. 

The  judgment  is  reversed  with  directions  to  sustain  de- 
fendant's motion  for  a  new  trial,  and  for  other  proceedings 
not  inconsistent  with  this  opinion. 

Note.— Reported  In  101  N.  E.  746.  See  also,  under  (1)  33  Cyc. 
896;  (2)  33  Cyc.  236;  (4)  33  Cyc.  864;  (6)  3  Cyc.  275,  386.  As  to 
obligations  of  street  railway  company  to  municipality  in  respect  of 
care  of  streets  occupied  for  roadbed,  see  note  to  Wegtem  P.  d  8, 
Co.  V.  Street  Railroad  Co.  (Ind.),  25  Am.  St  475.  As  to  street  car 
collisions  with  vehicles  or  horses,  generally,  see  25  L.  R.  A.  508.  As 
to  frightening  of  horse  by  street  car,  see  34  L.  R.  A.  486 ;  21  L.  R.  A. 
(N.  S.)  288.  On  the  question  whether  wantonness  or  wilfulness, 
precluding  defense  of  contributory  negligence,  may  be  predicated  on 
the  omission  of  a  duty  before  the  discovery  of  a  person  In  peril  on 
a  railroad  or  street  railway  track,  see  21  L.  R.  A.  (N.  S.)  427.  For 
a  discussion  of  the  duty  and  liability  of  a  street  railway  as  to 
vehicles  moving  along  its  tracks,  see  7  Ann.  Cas.  1127,  18  Ann.  Cas. 
510. 
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Peterson  v.  Downey. 

[No.  7,969.    Filed  May  7,  1913.] 

1.  Appeal. — Review,— Judgment  hy  Default — ^While  §405  Burns 
1906,  §396  R.  S.  1881,  makes  it  the  imperative  duty  of  the  trial 
court  to  set  aside  a  judgment  by  default  for  the  mistake,  inad- 
vertence, surprise  or  excusable  neglect  of  the  party  against  whom 
it  was  taken,  it  is  for  the  court  to  determine  from  the  evidence 
whether  a  sufficient  showing  has  been  made,  and  where  the  evi- 
dence conflicts,  the  court's  action  on  the  application  to  vacate  will 
not  be  disturbed  on  appeal,    p.  374. 

2.  Appeal. — Review. — Application  to  Vacate  Judgment  "by  Default. 
— Evidence, — That  all  the  evidence  upon  an  application  to  vacate 
a  Judgment  by  default  was  by  affidavit  does  not  change  the  rule 
that  the  determination  of  the  trial  court  will  not  be  reviewed  where 
the  evidence  is  conflicting,  since  such  affidavits  are  not  docu- 
mentary evidence  the  force  and  effect  of  which  the  court  is  com- 
pelled to  construe  on  appeal,    p.  375. 

Prom  Lake  Circuit  Court;  Willis  C.  McMahan,  Judge. 

Application  by  John  Peterson  to  be  relieved  from  a  judg- 
ment taken  by  default  in  favor  of  Henry  P.  Downey.  Prom 
a  judgment  denying  the  application,  the  applicant  appeals. 
Affirmed, 

McMahan  &  Conroy,  for  appellant. 
Frank  B.  Patiee,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  decision  of  the  Lake 
Circuit  Court,  rendered  on  an  application  to  be  relieved 
from  a  judgment  taken  by  default. 

The  record  discloses  that  the  original  complaint  in  the 
action  in  which  such  judgment  was  taken  was  filed  in  said 
court,  May  6,  1908,  and  on  the  same  day  appellant  was 
served  with  a  summons  to  appear  and  answer  such  com- 
plaint May  25,  1908.  At  the  September  term  of  such  court, 
to  wit:  September  8,  1908,  the  appellant  appeared  by  his 
attorney,  L.  T.  Meyer,  and  filed  a  motion  to  make  the  com- 
plaint more  specific.  During  the  same  term,  to  wit,  on 
Sept.  23,  1908,  appellant  filed  his  affidavit  for  a  change  of 
venue  from  Lake  County  where  said  cause  waa  then  pend- 
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ing,  and  said  cause  was  vanned  to  the  Porter  Circuit  Court. 
At  the  October  term,  1909,  of  the  Porter  Circuit  Court, 
to  wit:  on  Oct.  26,  1909,  said  cause  was  certified  back  to 
the  Lake  Circuit  Court  as  per  stipulation  of  the  attorneys 
for  appellant  and  appellee  set  out  in  the  record.  At  the 
February  term,  1910,  of  the  Lake  Circuit  Court,  to  wit: 
on  March  11, 1910,  the  appellee  filed  an  amended  complaint. 
At  the  April  term  of  said  court,  to  wit :  on  April  26,  1910, 
the  court  ordered  that  the  appellant  file  his  answer  to  such 
complaint  on  or  before  April  29,  1910,  and  on  May  4,  fol- 
lowing, and  during  such  April  term,  such  court,  because 
of  the  failure  of  appellant  to  answer  the  appellee's  amended 
complaint  in  compliance  with  its  said  order,  found  that 
the  appellee  was  '^  entitled  to  judgment  against  appellant 
pro  confesso  as  upon  a  default"  and  said  cause  was  sub- 
mitted to  the  court  for  hearing  and  trial  and  judgment 
rendered  in  appellee's  favor.  On  September  6,  1910,  and 
during  the  September  term,  of  said  court,  the  appellant  filed 
his  verified  petition  to  set  aside  the  default,  and  open  up 
and  vacate  the  judgment,  and  supported  it  by  an  affidavit 
of  one  of  his  attorneys.  To  this  petition  counter-affidavits 
were  filed  and  the  petition  overruled,  from  which  ruling 
this  appeal  is  prosecuted. 

It  is  claimed  by  appellee  that  on  account  of  some  alleged 
omissions  and  irregularities  in  the  appellant's  bill  of  ex- 
ceptions, no  question  is  presented  to  this  court  and  that  for 
this  reason  the  judgment  should  be  affirmed.  We  deem  it 
unnecessary  to  consider  this  question  for  the  reason  that  a 
careful  examination  of  the  record  convinces  us  that  the 

judgment  should  be  affirmed  on  its  merits.    While 
1.    the  section  of  statute  on  which  appellant's  petition 

ifi  based,  viz.,  §405  Bums  1908,  §396  R.  S.  1881, 
makes  it  the  imperative  duty  of  the  trial  court  to  set  aside 
a  judgment  by  default  for  the  mistake,  inadvertence,  sur- 
prise or  excusable  neglect  of  the  party  against  whom  it  was 
taken,  "yet  whether  or  not  such  mistake,  inadvertence,  sur- 


NOVEMBER  TERM,  1912.  375 


Peterson   r.   Downey — 53  Ind.   App.  373. 


prise  or  excusable  neglect  has  been  shown  is  a  question  for 
the  determination  of  the  court  from  all  the  evidence  given 
for  or  against  the  application,  and  where  such  evidence  is 
conflicting,  it  will  not  be  weighed  on  appeal  and  the  judg- 
ment of  the  lower  court  will  be  sustained  as  in  all  other 
cases  of  conflicting  evidence."    Nor  does  the  fact 

2.  that  all  of  the  evidence  given  upon  such  question  was 
by  affidavit,  change  this  rule,  because  by  the  re- 
peated holdings  such  affidavits  are  not  '^  regarded  as  docu- 
mentary evidence,  the  force  and  effect  of  which  is  to  be  con- 
strued by  the  court  on  appeal,  but  they  are  regarded  in  the 
nature  of  depositions  and  the  rules  for  weighing  parol  tes- 
timony are  applied."  Wells  v.  Bradley,  Holton  &  Co. 
(1892),  3  Ind.  App,  278,  280,  29  N.  E.  572,  and  authorities 
there  cited. 

It  16  open  to  question  whether  appellant  by  the  affidavits 
accompanying  his  petition  shows  a  sufficient  excuse  for  the 
cont^ued  delay  and  lack  of  attention  given  to  his  case,  evi- 
denced by  the  record,  but  in  any  event,  when  this  showing 
is  considered  in  connection  with  the  counter-affidavits,  we 
are  convinced  that  the  decision  of  the  trial  court  on  such 
application  was  not  only  supported  by  some  evidence,  but 
that  it  was  clearly  right  on  the  evidence  and  in  accord  with 
the  decisions  of  the  Supreme  Court  and  this  court.  Wells 
V.  Bradley,  Holton  &  Co.,  supra;  Parkinson  v.  Thompson 
(1905),  164  Ind.  609,  625,  73  N.  E.  109,  3  Ann.  Cas.  677; 
Hoag  V.  Old  People  ^s  Mut.,  etc.,  8oc.  (1891),  1  Ind.  App. 
28,  33,  27  N.  E.  438;  Schofield  v.  Starnes  (1892),  5  Ind. 
App.  457,  458,  32  N.  E.  590;  Moore  v.  Homer  (1896),  146 
Ind.  287,  45  N.  E.  341,  and  authorities  cited. 

Judgment  is  therefore  affirmed. 

Note. — Reported  In  101  N.  B.  737.  See,  also,  under  (1)  3  Cye. 
366;  (2)  3  Cyc  377.  As  to  what  measure  or  sort  of  negligence  or 
mistake  by  defendant  in  suffering  Judgment  to  be  taken  against 
him  entitles  him  to  have  the  judgm^t  vacated,  see  96  Am.  St  109. 
As  to  statutes  authorizing  yacation  and  setting  aside  of  default 
Judgments,  see  58  Am.  Dec.  392. 
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Masson  v.  Indiana  Lighting  Fixture  Company 

ET  AL. 

[No.  7,830.    Filed  February  18,  1913.    Rehearing  denied  May 

7,    1913.] 

1.  APPEAL. — Waiver  of  Error. — Briefs. — Errors  assigned  are  waived 
by  appellant*8  failure  to  discuss  them  In  his  brief  or  cite  authority 
to  support  same.    p.  377. 

2.  Appzaj^— Questions  Presented. — Record. — Where  the  transcript 
of  the  evidence  is  not  in  the  record,  the  specification  in  the  mo- 
tion for  new  trial,  that  the  decision  of  the  court  is  contrary  to 
law,  presents  the  same  question  as  that  raised  by  appellant's  ex- 
ceptions to  the  conclusions  of  law.    p.  379. 

3.  Appeal. — Review. — Exceptions  to  Conclusions  of  Law. — Admis- 
sions.— ^Appellant's  exceptions  to  the  conclusions  of  law  concede, 
for  the  purpose  of  such  exceptions,  that  the  facts  are  fully  and 
correctly  found,    p.  379. 

4.  ApfejlIj.— Review. — Findings. — Waiver  of  Lien. — Special  findings 
showing  that  no  definite  time  was  agreed  upon  within  which 
defendant  was  to  pay  for  fixtures  furnished  by  plaintiff  and  that 
defendant  was  given  an  Indefinite  time  to  make  payment  do  not 
evidence  a  contract  giving  defendant  the  right  to  fix  the  time  of 
payment  beyond  the  period  within  which  plaintiff  might  file  a 
mechanic's  lien,  and  do  not  show  a  waiver  of  plaintiff's  right  to 
file  and  enforce  such  lien.    i^).  379, 380. 

5.  Mechanics'  Liens. — Waiver. — ^A  i)er8on  may  by  express  con- 
tract waive  his  right  to  hold  and  enforce  a  mechanic's  lien,  and 
such  waiver  may  be  inferred  or  implied  from  a  course  of  dealing 
or  acts  evidencing  a  clear  intention  so  to  da    p.  380. 

6.  Mechanics'  Liens. — Waiver. — Evidence, — The  extension  of  the 
time  for  payment  of  a  claim,  for  which  a  lien  may  be  had,  beyond 
the  period  for  acquiring  such  lien,  is  a  circumstance  that  may  be 
considered  on  the  subject  of  waiver,  but  is  not  conclusive,    p.  380. 

7.  Mechanics'  Liens. — Waiver. — Evidence. — ^An  extension  of  the 
time  of  payment  beyond  the  time  within  which  a  lien  may  be 
enforced  clearly  shows  an  intention  to  waive  the  lien.    p.  380. 

8.  Tender. — Sufficienoy. — Conditional  Off^  to  Pau. — ^An  offer  to 
pay  the  amount  due  on  a  mortgage  or  other  lien,  on  condition  that 
such  lien  shall  be  satisfied  and  released  of  record  before  the  money 
is  surrendered.  Is  insuflScient  to  operate  as  a  tender,    p.  381. 

From  Marion  Circuit  Court  (18,750) ;  Charles  Bemsier, 
Judge. 
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Action  by  the  Indiana  Lighting  Fixture  Company  and 
others  against  Woodbnm  Masson.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed, 

V.  O.  Clifford  and  Woodbturn  Masson,  for  appellant. 
Merle  N.  A.  Walker  and  John  E.  Hollett,  for  appellees. 

Felt,  P.  J. — ^This  is  a  suit  by  the  appellee  against  the 
appellant  to  foreclose  a  mechanic's  lien  on  certain  real  estate 
in  the  city  of  Indianapolis.  Upon  request  the  court  made 
a  special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  Appellant  filed  a  motion  for  new  trial  which  was 
overruled.  Judgment  was  rendered  for  appellee  on  the 
conclusions  of  law,  to  which  appellant  excepted,  and  prayed 
this  appeaL 

Errors  assigned  are:    the  sustaining  of  appellee's 

1.  demurrer  to  appellant's  plea  in  abatement  and  the 
overruling  of  appellant's  demurrer  to  appellee's  com- 
plaint. Appellant  has  not  discussed  these  alleged  errors, 
nor  cited  authority  to  support  the  assignmenta  Under  well- 
established  rules,  such  errors,  if  any,  are  therefore,  waived. 
Error  is  also  assigned  on  the  court's  conclusions  of  law  and 
the  overruling  of  the  motion  for  a  new  trial. 

The  finding  of  facts  so  far  as  material  to  the  questions 
presented  is  in  substance  as  follows :  that  appellant  owned 
the  real  estate  in  question  on  which  he  erected  a  dwelling 
house  between  February  23,  1909,  and  July  25  of  that 
year;  that  appellee  is  a  corporation  organized  under  the 
laws  of  the  State  of  Indiana,  and  engaged  in  the  sale  and 
installment  of  chandeliers  and  lighting  fixtures;  that  ap- 
pellee entered  into  a  verbal  contract  with  appellant  to  seU, 
furnish  and  install  in  said  dwelling  certain  chandeliers  and 
lighting  fixtures  for  which  he  agreed  to  pay  the  sum  of 
$150 ;  that  appellee  furnished  and  installed  in  said  dwelling 
house  the  chandeliers  and  fixtures  so  purchased  and  in  addi- 
tion thereto  at  appellant's  request,  certain  other  lighting 
fixtures  of  the  value  of  $4;  that  the  work  of  installing 
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said  fixtures  was  completed  on  July  16,  1909,  and  there- 
upon a  statement  of  the  amount  due  therefor  was  furnished 
appellant ;  that  when  said  contract  for  the  purchase  of  said 
fixtures  as  aforesaid  was  made,  the  time  in  which  appellant 
was  to  pay  for  the  same  ''was  not  definitely  fixed  by  the 
terms  thereof  but  an  indefinite  time  was  given  said  de- 
fendant, Woodbum  Masson  in  which  to  pay  for  the  same"; 
that  on  August  11,  1909,  appellee  demanded  payment  of 
said  bill  and  received  thereon  the  sum  of  $50;  that  in  the 
latter  part  of  said  month  appellee  demanded  payment  of 
the  balance  due  on  said  bill  and  was  then  informed  by  ap- 
pellant that  he  had  been  given  an  indefinite  time  in  which 
to  pay  said  bill  and  had  decided  to  pay  the  same  in  three 
installments  of  $50  each,  the  second  of  which  he  would  pay 
on  September  11,  and  the  third  of  October  11,  1909;  that 
thereupon  appellee  informed  appellant  that  unless  the  entire 
amount  was  paid  by  September  14,  1909,  it  would  file  a 
notice  of  its  intention  to  hold  a  lien  on  said  real  estate  for 
the  unpaid  balance  of  said  bill;  that  on  September  11,  1909, 
appellee  demanded  payment  of  said  account  and  appellant 
said  he  would  pay  the  sum  of  $50  thereon  and  that  that 
amount  was  all  there  was  then  due ;  that  thereux>on  appellee 
again  informed  appellant  that  unless  said  biU  was  paid  in 
full  on  or  before  September  14,  1909,  notice  of  a  mechanics' 
lien  therefor  would  be  filed;  that  thereupon  appellant  re- 
fused to  make  any  further  payment  at  that  time  and  has 
not  siQce  paid  any  part  of  said  balance;  that  on  September 
14,  1909,  appellee  filed  its  notice  of  intention  to  hold  a 
mechanic's  lien  on  said  real  estate  and  dwelling  house,  and 
the  same  was  duly  recorded  in  the  office  of  the  recorder  of 
Marion  County,  Indiana;  that  on  October  11,  1909,  apx>el- 
lee's  attorney  demanded  of  appellant  payment  of  the  bal- 
ance due  on  said  bill  and  was  by  him  informed  that  he  was 
reedy  to  give  his  check  for  the  sum  of  $104,  provided  said 
attorney  would  first  procure  the  release  and  satisfaction  of 
said  lien,  which  proposition  was  refused  and  no  payment 
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was  then  made ;  that  this  suit  was  commenoed  on  February 
3, 1910 ;  that  a  reasonable  fee  for  appellee's  attorney  is  $25 ; 
that  there  was  due  and  unpaid  on  said  bill  at  the  time  said 
suit  was  commenced  the  sum  of  $104.  On  the  foregoing 
facts  the  court  stated  its  conclusions  of  law,  that  appellant 
was  indebted  to  appellee  in  the  sum  of  $104  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  October 
11,  1909,  on  account  of  material  furnished  and  labor  per- 
formed, in  the  erection  of  the  dwelling  house  situate  on  said 
real  estate;  that  appellee  holds  a  valid  lien  on  said  real 
estate  to  secure  the  payment  of  said  amount  and  that  there 
is  due  the  sum  of  $133.18. 

There  is  no  transcript  of  the  evidence  in  the  record 

2.  and  the  only  available  ground  stated  in  appellant's 
motion  for  new  trial,  is  that  the  decision  of  the 

court  is  contrary  to  law.  On  the  record  presented  this 
question  is  the  same  as  that  raised  by  the  exceptions  to  the 
conclusions  of  law. 

Appellant  contends  that  under  the  agreement  between 
him  and  the  appellee,  he  had  the  right  to  fix  the  time  of 
payment  for  the  fixtures,  provided  the  same  was  fixed  within 
reasonable  limits;  that  by  this  agreement  he  had  the  right 
to  extend  the  time  of  payment  beyond  the  period  within 
which  appellee  might  file  a  lien,  and  that  by  virtue  thereof 
appellee  waived  its  right  to  a  lien.    Appellant's  ex- 

3.  ceptions  to  the  conclusions  of  law  concede  for  the 
purpose  of  such  exceptions  that  the  facts  are  fully 

and  correctly  found.     The  first  question,  therefore,  to  be 
determined  is,  Do  the  facts  found  by  the  court  evi- 

4.  dence  a  contract  which  gave  to  appellant  the  right  to 
fix  the  time  of  payment  beyond  the  period  within 

which  appellee  might  file  a  mechanic's  lien  and  show  a 
waiver  of  appellee's  right  to  file  and  enforce  such  lient  The 
findings  simply  show  that  no  time  of  payment  was  agreed 
upon  by  the  parties  and  that  appellant  was  given  an  indefi- 
nite time  in  which  to  make  payment.    They  do  not  show 
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that  the  parties  mutually  entered  into  an  arrangement  that 
would  authorize  appellant  to  make  payments  in  three  sepa- 
rate installments  on  dates  to  be  arbitrarily  designated  by 
him.  Furthermore,  if  the  dates  for  payments  had  been 
mutually  agreed  upon  as  designated  by  appellant,  such  facts 
would  not  amount  to  more  than  evidence  tending  to  show 
a  waiver. 

A  person  may  by  express  contract  waive  his  right 

5.  to  hold  and  enforce  a  mechanic's  lien.    Such  waiver 
may  also  be  inferred  or  implied  from  a  course  of 

dealing  or  acts  evidencing  a  clear  intention  so  to  do.    The 
extension  of  the  time  for  payment  of  a  claim,  for 

6.  which  a  lien  may  be  filed,  beyond  the  period  for  ac- 
quiring such  lien,  is  a  circumstance    that    may   be 

considered  on  the  subject  of  waiver,  but  is  not  conclusive. 
To  show  such  waiver,  the  intention  to  waive  the  lien  must 
be  clearly  established.  Under  our  statute  the  notice  must 
be  filed  within  sixty  days  from  the  date  of  furnishing  the 
last  item  for  which  a  charge  may  legally  be  made  in  the  bill 
for  which  the  lien  is  filed,  but  the  lien  may  be  enforced  at 
any  time  within  one  year  from  the  date  of  the  filing  and 
recording  of  such  notice.  An  extension  of  the  time  of  pay- 
ment beyond  the  time  within  which  the  lien  could  be 

7.  enforced  would  clearly  show  an  intention  to  waive 
the  lien.    27  Cyc.  261,  et  seq;  20  Am.  and  Eng.  Ency. 

Law  (2d  ed.)  361,  362,  493;  Blakely  v.  Moshier  (1892),  94 
Mich.  299,  54  N.  W.  54,  55;  Davis  v.  La  Crosse  Hospital 
Assn.  (1904),  121  Wis.  579,  99  N.  W.  351,  1  Ann.  Gas.  950; 
Mehan  v.  Thompson  (1880),  71  Me.  492;  Clark  v.  Huey 
(1895),  12  Ind.  App.  224,  234,  235,  40  N.  E.  152;  Rhodes 
V.  Webb-Jameson  Co.  (1898),  19  Ind.  App.  195,  197,  198, 
49  N.  E.  283;  Elwood  State  Bank  v.  Mock  (1907),  40  Ind. 
App.  685,  687,  82  N.  E.  1003;  Teal  v.  Spangler  (1880),  72 

Ind.  380.  Applying  these  principles  to  the  facts 
4.    found  in  this  case  it  is  clear  that  they  fail  to  show 

any  intention  on  the  part  of  appellee  to  waive  the 
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right  to  enforce  a  lien  against  appellant's  property.  Neither 
do  the  facts  evidence  any  agreement  to  waive  the  lien,  nor 
authorize  any  such  inference. 

The  court  did  not  therefore  err  in  its  conclusion  of  law 
that  appellee  acquired  and  is  entitled  to  enforce  a  mechanic's 
lien  against  the  property  described  in  the  complaint.  This 
conclusion  renders  it  unnecessary  to  consider  the  other  ques- 
tions discussed  in  the  briefs.    Judgment  affirmed. 

On  Petition  for  Rehearing. 

Felt,  P.  J. — In  his  petition  for  rehearing  appellant  in- 
sists that  he  offered  to  pay  the  amount  diie  appellee  before 
this  suit  was  begun  and  that  appellee  refused  to  accept  pay- 
ment unless  he  would  first  dismiss  another  suit  he  had 
brought  against  it.  He  says  the  original  opinion  '^virtually 
holds"  that  his  refusal  to  accede  to  the  demand  of  appellee 
for  such  dismissal  affords  the  reason  for  affirming  the  judg- 
ment of  the  lower  court.  Conceding,  but  not  deciding,  that 
the  finding  that  appellant  '*was  ready  and  willing"  to  give 
his  check  for  the  amount  due,  if  unmodified,  would  show  a 
good  tender,  the  condition  imposed  by  appellant,  and  not 
the  subsequent  condition  mentioned  by  appellee's  attorney, 
prevented  the  offer  to  pay,  or  tender,  from  being  effective 
as  a  bar  to  appellee's  right  of  foreclosure.  The  finding  shows 
that  appellant  offered  to  give  his  check  ''provided  that  said 
attorney  would  first  procure  the  release"  and  satisfaction 
of  said  lien.     An  offer  to  pay  the  amount  due  on  a 

8.  mortgage  or  other  lien,  on  condition  that  such  lien  be 
satisfied  and  released  of  record  before  the  money  is 
surrendered,  is  insufficient  to  operate  as  a  tender.  Storey 
V.  Krewson  (1877),  55  Ind.  397,  23  Am.  Rep.  668 -,  Ferguson 
V.  Wagner  (1872),  41  Ind.  450;  Rose  v.  Duncan  (1874),  49 
Ind.  269;  Bundy  v.  Summerland  (1895),  142  Ind.  92,  41  N. 
E.  322. 

The  petition  for  a  rehearing  is  overruled. 

NaiEL~-Reported  In  100  N.  E.  875;  101  N.  £7.  753.    See,  also,  under  | 
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(1)  2  eye.  1014;  3  Cyc.  388;  (2)  29  Cyc.  951;  (3)  38  Cyc  1992; 
(4)  27  Cyc.  425;  (5)  27  Cyc.  262;  (6)  27  Cyc.  265;  (8)  38  Qrc 
152,  154.  As  to  sufficiency  and  effect  of  tender,  see  77  AnL  I>ec. 
470 ;  80  Am.  St  460. 


The  Chicago,  Lake  Shore  and  South  Bend  Rail- 
way Company  v.  Daun,  Administrator. 

[Na  7,915.    Filed  May  8,  1913.] 

1.  Raiijioads. — Crossing  Accidents. — Duty  to  Look  and  Listen. — 
A  traveler  on  approaching  a  railroad  crossing  must  look  both 
ways  and  listen  attentively  for  approaching  trains  or  cars,  and 
must  do  all  that  a  reasonably  prudent  pers<»i  would  do  to  pre- 
vent a  collision  l)efore  he  attempts  to  cross,    p.  387. 

2.  Railboabs. — Crossing  Accidents. — Looking  and  Listening. — Pre- 
sumptions.— Where  one  who  Is  injured  in  a  crossing  accident  could 
have  seen  or  heard  an  approaching  train  in  time  to  escape,  if  he 
had  looked  and  listened,  it  will  be  presumed  either  that  he  did  not 
look  and  listen  or  that  he  did  not  heed  what  he  saw  or  heard, 
and  that  he  saw  what  he  could  have  seen  had  he  looked,  and 
heard  what  he  could  have  heard  had  he  listened,    p.  387. 

8.  Railboads. — Crossing  Accidents. — Duty  to  Look  and  Listen. — 
The  exercise  of  ordinary  care  requires  a  traveler  to  look  and  listen 
for  an  approaching  car  at  points  in  the  highway  that  are  reason- 
ably available  for  that  purpose,  and  in  some  instances  the  exer- 
cise of  due  care  may  require  him  to  stop  and  look  and  listen  be- 
fore attempting  to  cross  the  track,  but  this  is  usually  a  mixed 
question  of  law  and  fact  to  be  determined  by  the  Jury  under  prop- 
er instructions,    p.  387. 

4.  Railboadb. — Crossing  Accidents. — Right  of  Traveler  to  Rely  on 
Signals. — ^A  traveler  has  a  right  to  assume  that  the  statutory 
crossing  signals  will  be  given,  but  he  is  not  thereby  relieved  from 
exercising  due  care.    p.  387. 

5.  Railboads. — Crossing  Accidents. — Duty  to  Look  and  Listen  in 
Both  Directions. — ^As  a  general  rule  the  courts  will  not  say  as  a 
matter  of  law  that  a  traveler  should  look  and  listen  at  a  certain 
point,  or  points,  but  he  must  look  and  listen  for  trains  in  both 
directions,    p.  388. 

6.  Tbial. — General  Verdict. — Answers  to  Interrogatories. — A  gen- 
eral verdict  for  plaintiff  is  a  finding  in  his  favor  on  all  the  issues 
presented  by  the  pleadings,  and  is  not  overcome  by  the  Jury's 
answers  to  interrogatories  unless  they  are  so  antagonistic  that 
they  and  the  verdict  cannot  coexist  upon  any  reasonable  hypothe- 
sis.   P.38& 
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7.  Appeal. — Review. — Verdict, — Anstoera  to  Interrogatories. — Pre- 
sumptions, — On  appeal  all  reasonable  presumptions  and  Intend- 
ments will  be  Indulged  in  favor  of  the  general  verdict,  and  the 
Jury's  answers  to  interrogatories  will  be  strictly  construed  against 
the  party  moving  for  Judgment  on  them.    p.  388. 

8b  Railboads. — Crossing  Accidents, — Verdict, — Answers  to  Interrog- 
aiories, — In  an  action  against  a  railroad  company  for  death  In  a 
crossing  accident,  where  It  was  shown  by  some  of  the  answers  of 
the  Jury  to  interrogatories  that  at  certain  places  it  would  have 
been  possible  for  plaintiff's  decedent  to  have  seen  the  approaching 
car,  the  general  verdict  for  plaintiff  Is  not  thereby  overcome, 
since  presumptions  may  be  Indulged  whereby  such  answers  are 
reconcilable  with  the  verdict.  In  view  of  the  fact  that  there  was 
no  finding  that  decedent  was  familiar  with  the  crossing  or  that 
he  was  aware  that  he  could  have  seen  the  track  at  such  points, 
p.  380. 

9.  Railboads. — Crossing  Accidents, — Contributory  Vegligenoe, — 
Evidence, — Jury  Question. — ^The  absence  of  co^'trlbutory  negli- 
gence may  be  shown  by  circumstances  as  well  as  by  direct  evi- 
dence,* and  if  different  conclusions  may  be  drawn  by  fair  and 
reasonably  intelligent  minds  from  the  circumstances  proven,  the 
question  is  one  of  fact  for  the  Jury.    p.  389. 

From  Porter  Circuit  Court;  Willis  C,  McMahan,  Judge. 

Action  by  Herman  Daun,  administrator  of  the  estate  of 
Edward  Langman,  deceased,  against  The  Chicago,  Lake 
Shore  and  South  Bend  Railway  Company.  Prom  a  judg- 
ment for  plaintiff,  the  defendant  appeals.     Affirmed, 

F.  J,  Lewis  Meyer,  for  appellant. 

Orant  Crumpacker,  WilHam  Daly  and  Watson  &  Treu- 
thart,  for  appellee. 

Ibach,  C.  J. — This  action  was  brought  to  recover  damages 
arising  from  the  alleged  negligence  of  appellant  in  causing 
the  death  of  Edward  Langman,  appellee's  decedent,  by 
negligently  running  one  of  its  cars  over  and  upon  him  at  a 
crossing  while  he  was  traveling  upon  a  public  highway.  The 
complaint  consists  of  a  single  paragraph,  in  which  it  is 
charged  that  appellant  negligently  made  and  constructed 
said  Trail  Creek  crossing  in  a  dangerous  manner,  by  reason 
of  the  deep  cut  in  said  railroad  and  said  highway  and  em- 
bankments on  each  side  of  the  highway,  and  that  appellant 
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by  its  agents,  servants,  officers  and  employes  carelessly  and 
negligently  ran  a  car  fro^  the  east,  without  sounding  the 
whistle  or  gong,  and  without  giving  any  signal  of  its  ap- 
proach whatever,  and  carelessly  and  negligently  ran  its  ear 
at  said  time  at  the  rate  of  seventy  miles  per  hour  upon  and 
against  said  Langman  with  such  force  and  violence  that  he 
was  then  and  there  killed.  Appellee  obtained  a  verdict  and 
judgment  for  $2500. 

The  only  question  presented  by  this  appeal  relates  to  the 
action  of  the  trial  court  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  the  interrogatories  and  appel- 
lant insists  that  these  answers  show  that  decedent  by  his  neg- 
ligence contributed  to  his  injury  and  death.  The  answers 
to  interrogatories  are  in  some  respects  conflicting,  but  there 
is  no  conflict  as  to  the  following  facts.  On  February  24, 
1909,  Edward  Langman,  the  decedent,  and  his  wife  Flor- 
ence Langman  were  traveling  south  upon  a  highway  which 
crosses  the  defendant's  electric  railway  at  a  point  known  as 
Trail  Creek  Crossing,  near  Michigan  City.  The  highway 
runs  north  and  south,  and  the  railway  east  and  west.  The 
railway  runs  in  a  deep  cut  for  a  distance  of  820  feet  to  the 
east  of  the  crossing,  and  in  order  to  cross  the  railway  at 
grade  the  highway  was  excavated  and  is  in  a  cut  with  an 
embankment  to  the  east.  The  decedents  were  in  a  top 
buggy,  in  the  daytime,  with  the  side  curtains  up,  driving  a 
gentle  horse  in  a  walk  at  the  rate  of  about  four  miles  per 
hour.  The  car  struck  the  rear  of  the  buggy  after  the  horse 
was  entirely  clear  of  the  tracks,  and  threw  the  occupants  out 
on  the  south  side  of  the  track,  killing  them,  but  not  injur- 
ing the  horse.  The  motorman  in  charge  of  the  car  failed  to 
sound  the  whistle  at  the  whistling  post  800  feet  east  of  the 
crossing,  but  saw  the  horse  and  buggy  when  he  was  about  200 
feet  from  the  crossing  and  then  sounded  an  alarm  whistle. 
No  signal  of  any  kind  was  given  before  the  alarm  whistle. 
When  just  on  the  track,  Edward  Langman,  who  was  driving, 
looked  out  from  under  the  curtains,  and  whipped  up  the 
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horse.  The  car  was  traveling  55  miles  per  hour,  and  15 
times  as  fast  as  the  horse.  Both  Edward  and  Florence 
Langman  had  good  eyesight  and  hearing.  The  car  was 
making  a  noise  that  could  be  heard  for  a  distance  of  300  feet. 
The  wind  was  blowing  from  the  northwest.  Edward  Lang- 
man  did  not  stop  the  horse  from  a  distance  of  150  feet  north 
of  the  railway  track.  He  had  traveled  over  the  crossing  a 
number  of  times  before.  The  highway  cut  extended  back 
60  feet  to  the  north  of  the  track.  There  was  a  fence  on  top 
of  the  bank  at  the  east  side  of  the  highway  north  of  the  rail- 
road. At  a  point  about  200  or  300  feet  to  the  east  of  the 
highway  there  was  a  ridge  14  feet  high  extending  north  from 
the  railway.  The  right  of  way  was  eighty  feet  wide,  the 
north  rail  of  the  track  was  thirty  feet  from  the  north  side 
of  the  right  of  way,  and  the  embankment  extended  south- 
ward 10  or  12  feet  from  the  north  line  of  the  right  of  way. 
There  was  a  panel  board  fence  running  up  and  down  in  a 
slanting  direction  along  the  slope  of  the  said  embankment. 
The  car  projected  over  the  north  rail  of  the  track  2J  feet. 
Langman  and  his  wife  did  not  see  the  car  in  time  to  avoid 
a  collision. 

Many  interrogatories  were  submitted  to  the  jury  asking 
what  decedents  could  have  seen  and  heard  at  various  ob- 
servation points,  namely,  46,  38,  35,  27,  23^,  20,  19,  18, 
16,  14  and  12  feet  from  the  north  rail  of  the  track.  To 
nearly  all  of  these  the  answers  are  that  the  car  could  not 
have  been  seen  by  decedents  at  these  points,  or  could  not 
have  been  seen  and  heard  in  time  to  avoid  collision  by  stop- 
ping, and  if  they  had. stopped  and  carefully  looked  and  lis- 
tened they  could  not  have  seen  and  heard  the  car  in  time  to 
avoid  the  collision.  Appellant  relies  upon  the  answers  to 
interrogatories  Nos.  159  and  160,  which  are  that  if  dece- 
dents had  carefully  looked  and  listened  for  the  car  at  a  point 
35  feet  north  of  the  north  rail  of  the  tracks  on  the  highway, 
they  could  have  seen  and  heard  the  car  in  time  to  avoid  a 
Vol.  53—25 
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coUision  on  the  tracks  by  stopping.  These  answers  are  nul- 
lified by  that  to  No.  170,  which  is  that  at  a  point  on  the  high- 
way 35  feet  north  from  the  north  rail,  the  car  could  have 
been  seen  as  far  east  as  the  second  trolley  i>ole  from  the 
crossing,  a  distance  of  about  247  feet.  When  this  answer  is 
considered  in  connection  with  the  answers  to  206  and  208 
from  which  it  appears  that  when  decedents  were  38  feet 
north  of  the  crossing  the  car  was  570  feet  east  of  it  and 
going  at  a  rate  15  times  that  of  the  horse.  From  this  it 
follows  that  when  the  decedents  were  at  a  point  on  the  high- 
way  35  feet  north  of  the  north  rail,  the  car  was  525  feet 
east  of  the  crossing,  and  consequently  not  within  range  of 
their  vision.  The  answers  to  Nos.  159  and  160  are  in  direct 
conflict  with  the  answer  to  No.  243,  which  is  that  decedents 
could  not  have  seen  the  car  approaching  until  after  they  had 
passed  to  the  south  of  the  embankment,  and  according  to 
No.  241,  this  embankment  extended  to  within  18  or  20  feet  of 
the  track.  Appellant  also  relies  upon  the  answers  to  Nos. 
128  and  129,  that  from  a  point  on  the  highway  19  feet  north 
of  the  north  rail,  if  decedents  had  carefully  looked  for  the 
car  and  diligently  and  carefully  listened  for  it,  they  could 
have  heard  and  seen  the  car  in  time  to  avoid  a  collision  on  the 
track  by  stopping.  By  No.  270  it  is  found  that  if  the  dece- 
dents had  stopped  19  feet  before  they  reached  the  north  rail, 
their  horse's  nose  would  have  been  about  4|  feet  distant 
from  the  side  of  a  passing  car.  But  the  answers  to  Nos.  120 
to  139  show  that  at  points  20, 14, 16,  and  18  feet  north  of  the 
north  rail  they  could  not  have  seen  and  heard  the  car  in  time 
to  avoid  the  collision  by  carefully  looking  and  listening,  or 
as  is  found  by  the  answers  to  Nos.  112  to  120,  by  stopping 
and  looking  and  listening  at  these  same  points.  The  answer 
to  No.  236  is  that  decedents  would  have  to  be  within  12  feet 
of  the  north  rail  in  order  to  have  a  clear  and  imobstructed 
view  of  the  tracks  to  the  eastward.  The  answers  to  Nos.  259 
and  260  show  that  at  a  point  on  the  highway  19  feet  north 
of  the  north  rail  they  could  not  see  said  car  approaching 
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without  looking  between  the  bottom  board  and  the  next 
board  of  fhe  fence,  between  which  boards  there  was  about 
six  inches  space.  The  answers  to  interrogatories  Nos.  89 
and  90,  which  are  in  conflict  with  some  others,  are  that  they 
could  not  see  the  car  at  any  point  between  19  feet  north  of 
the  rail  and  the  north  rail. 

The  law  imposes  upon  a  person  traveling  upon  a  highway 

when  approaching  a  railroad  crossing  the  duty  of  looking 

both  ways  and  listening  attentively  for  approaching 

1.  trains  or  cars,  and  he  is  required  to  do  all  that  a  rea- 
sonably careful  and  prudent  person  would  do  to  pro- 
vent  a  collision  before  he  attempts  to  cross  over.     *'The  law 
presumes,  in  case  of  injury  of  a  traveler  at  a  crossing,  that 

if  by  looking  he  could  have  seen,  or  by  attentively 

2.  listening  he  could  have  heard  the  approaching  train 
in  time  to  escape,  either  that  he  did  not  look  and 

listen,  or  that  he  did  not  heed  what  he  saw  or  heard,  that 
he  saw  what  he  could  have  seen  had  he  looked,  and  heard 
what  he  could  have  heard  had  he  listened."  Chdcago,  etc., 
R.  Co.  V.  Turner  (1904),  33  Ind.  App.  264,  267,  69  N.  B.  484, 
and  cases  there  cited.  The  exercise  of  ordinary  care  also 
requires  the  traveler  to  look  and  listen  for  an  ap- 

3.  preaching  car  at  points  and  places  in  the  highway 
which  would  be  reasonably  available  for  that  purpose, 

where  his  view  of  the  track  would  not  be  cut  off,  and  in  some 
instances  in  the  exercise  of  due  care,  the  traveler  may  be  re- 
quired to  stop,  look  and  listen,  before  attempting  to  cross 
over  a  dangerous  crossing,  but  this  is  usually  a  mixed  ques- 
tion of  law  and  fact,  to  be  passed  upon  by  the  jury  imder 
proper  instructions  by  the  court.  3  Elliott,  Railroads  §1167 ; 
Maloii  V.  Hawkins  (1902),  159  Ind.  127,  134,  63  N.  E.  308; 
Oray  v.  Pennsylvania  R.  Co.  (1896),  172  Pa.  St  383,  33 
AtL  697. 

However,  t^ie  traveler  is  entitled  to  assume  that  the 

4.  statutory  signals  at  the  crossings  will  be  given,  though 
this  does  not  relieve  him  from  the  exercise  of  due 
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care.  Cleveland,  etc,  R.  Co.  v.  Lynn  (1909),  171  Ind.  589, 
85  N.  E.  999,  86  N.  B.  1017 ;  Cleveland,  etc,  R.  Co.  v.  Van 
Laninghan  (1913),  52  Ind.  App.  156,  97  N.  B.  573;  Malott 
V.  Hawkins,  supra. 

And  as  a  general  rule  the  courts  wiU  not  say  as  a 

5.  matter  of  law  that  a  traveler  should  look  and  listen 
at  a  certain  point,  or  points.    Cleveland,  etc.,  R.  Co. 

V.  Harrington  (1892),  131  Ind.  426,  30  N.  B.  37;  Cleve- 
land, etc.,  R.  Co.  V.  Lynn,  supra;  Chicago,  etc.,  R.  Co.  v. 
Turner,  supra;  Pittsburg,  etc.,  R.  Co.  v.  Lynch  (1909),  43 
Ind.  App.  177,  87  N.  B.  40, 

The  traveler  is  under  an  equal  duty  to  look  and  listen  for 
trains  in  both  directions.  Cleveland,  etc.,  R.  Co.  v.  Wuest 
(1908),  41  Ind.  App,  210,  83  N.  B.  620;  Cleveland,  etc.,  B. 
Co.  V.  Harrington,  supra;  Thornton  v.  Cleveland,  etc.,  S. 
Co.  (1892),  131  Ind.  492,  31  N.  E.  185 ;  Mann  v.  Belt  R.,  etc., 
Co.  (1891),  128  Ind.  138,  26  N,  B.  819;  New  York,  etc.,  R. 
Co.  V.  Robbins  (1906),  38  Ind.  App.  172,  76  N.  B.  804. 

It  is  insisted  by  appellant  that  the  jury  found  by  its  an- 
swers to  the  interrogatories  that  the  decedent  at  thirty-five 
feet  and  nineteen  feet  respectively  from  the  north  rail  of 
the  track,  by  looking  and  listening  could  have  seen  the  car 
in  time  to  have  avoided  the  collision  by  stopping,  also  that 
the  car  could  have  been  heard  for  300  feet,  and  that  these 
facts  having  been  so  found  by  the  jury,  they  are  so  incom- 
patible with  the  exercise  of  due  care  on  decedents'  part  as 
to  entirely  overthrow  the  general  verdict.  In  the  considera- 
tion of  these  contentions  it  must  be  kept  in  mind  that 

6.  by  the  general  verdict  the  jury  has  found  all  the 
issues  presented  by  the  pleadings  in  favor  of  appel- 
lee ;  also  that  before  the  answers  to  the  interrogatories  can 
overcome  the  general  verdict,  there  must  be  such  antagonism 
between  the  two  that  both  can  not  coexist,  upon  any  reason- 
able hypothesis.      Furthermore,  to  support  the  gen- 

7.  eral  verdict  we  are  permitted  to  indulge  all  reason- 
able presumptions  and  intendments  in  its  favor,  and 
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to  resolve  all  conflicts  between  the  answers  themselves  in 
favor  of  the  general  verdict,  while  on  the  other  hand,  we  are 
required  to  strictly  construe  the  answers  to  interrogatories 
against  the  party  moving  for  judgment  on  them,  notwith- 
standing the  general  verdict.  ConsoUdated  Stone  Co.  v. 
Sumimt  (1899),  152  Ind.  297,  53  N.  E.  235;  8toy  v.  LotUs- 
ville,  etc,  R.  Co.  (1903),  160  Ind.  144,  66  N.  E.  615;  Shorter 
V.  Pennsylvama  Co.  (1892),  130  Ind.  170,  28  N.  E.  616,  29 
N.  E.  775. 

Guided  by  these  well-established  principles,  we  are  of  the 

opinion  that  the  answers  are  not  of  such  a  character  as  to 

warrant  ub  in  holding  as  a  matter  of  law,  that  Ed- 

8.  ward  Langman  was  guilty  of  negligence  contributing 
to  his  injury  and  death,  which  will  prevent  a  recovery 

by  his  administrator.  Although  the  jury  finds  that  at  a 
point  19  feet  from  the  track  the  car  could  have  been  seen 
and  heard,  if  decedent  had  carefully  looked  and  listened, 
yet  it  was  the  duty  of  the  decedent  to  look  in  both  directions 
for  approaching  cars,  and  if  he  did  not  look  toward  the  car 
at  the  instant  he  reached  the  19  foot  point,  we  are  permitted 
to  indulge  the  presumption  in  support  of  the  general  ver- 
dict that  some  noise  or  otl^r  cause  may  have  attracted  his 
attention  in  the  opposite  direction,  for  the  decedent  had  as 
much  reason  to  expect  a  car  from  the  west  as  from  the  east, 
the  direction  from  which  it  was  approaching.  It  is  not 
found  that  the  car  could  have  been  seen  at  any  other  point 
than  this  one  point,  until  the  horse  would  be  on  the  track. 
It  is  found  that  it  could  not  have  been  seen  at  points  20  and 
18  feet  from  the  track.  It  is  not  found  that  Langman  was 
familiar  with  the  crossing,  nor  is  there  any  finding  from 
which  it  can  be  said  that  he  was  aware  that  the  track  could 
have  been  seen  at  this  particular  point.  Therefore,  the  gen- 
eral verdict  and  the  answers  to  the  interrogatories  can  be 
very  readily  reconciled,  and  both  be  permitted  to 

9.  stand.     The  absence  of  contributory  negligence  may 
be  shown  by  circumstances  as  well  as  by  direct  evi- 
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dence,  and  if  different  conclusions  may  be  drawn  by  fair  and 
reasonably  intelligent  minds  from  the  circumstances  proven, 
the  question  is  one  of  fact  for  the  jury  to  determine,  and  the 
court  will  not  determine  such  issue  as  a  matter  of  law.  It 
would  be  unfair  under  all  the  answers  in  this  case,  simply 
because  the  jury  has  found  that  at  one  point  in  the  highway 
at  a  distance  of  19  feet  from  the  track,  when  the  horse  was 
then  less  than  five  feet  from  the  track,  decedent  could  have 
seen  the  approaching  car  through  a  hole  in  the  fence  had  he 
looked  carefully  in  that  direction,  to  say  that  as  a  matter 
of  law  he  was  negligent,  because  he  did  not  see  the  car  from 
that  point,  and  proceeded  to  cross,  especially  when  it  does 
not  appear  that  he  was  aware  that  the  track  to  the  eastward 
could  have  been  seen  at  this  particular  point.  Our  holding 
is  fully  supported  by  the  cases  previously  cited,  and  also  by 
the  following:  Wallenburg  v.  Missovari  Poo.  R.  Co.  (1910), 
86  Neb.  642,  126  N.  W.  289,  37  L.  R.  A,  (N.  S.)  135,  and 
note;  Peirce  v.  Bay  (1900),  24  Ind.  App.  302,  56  N.  B.  776; 
Wieland  v.  Delaware,  eflc,  Canal  Co.  (1898),  51  N.  Y.  Supp. 
776,  30  App.  Div.  85;  Winstamley  v.  Chicago,  etc.,  B.  Co. 
(1888),  72  Wis.  375,  39  N.  W.  856 ;  Hubhard  v.  Boaion,  etc., 
B.  Co.  (1894),  162  Mass.  132,  3g  N.  E.  366.  The  answers 
made  by  the  jury  to  the  interrogatories  lack  much  of  finding 
such  clear  and  culpable  negligence  on  the  part  of  Langman 
as  to  warrant  this  court  in  holding  as  a  matter  of  law  that 
he  was  guilty  of  contributory  negligence,  and  no  case  has 
been  cited,  neither  can  we  find  one  sufficiently  analogous  to 
authorize  such  a  conclusion. 
Judgment  affirmed. 

Norrs. — ^Reported  In  101  N.  E.  731.  See,  also,  under  (1)  38  Cyc. 
lOOO;  (2)  33  Oyc.  1006;  (3)  33  Cyc.  1010,  1012;  (4)  33  Qyc.  1027, 
1081;  (5)  33  Cyc.  1009;  (6)  38  Cyc.  1920;  (7)  38  Cyc.  1928;  (8) 
33  Cyc.  1142;  38  Cyc.  1927;  (9)  33  Qyc  1111.  As  to  contributory 
negligence  of  persona  on  track  who  fail  to  be  on  lookout  for  trains, 
see  61  Am.  Rep.  361.  As  to  contributory  negligence  as  a  question 
for  the  Jury,  see  8  Am.  St  849.  As  to  the  care  and  precan- 
tions  necessary  in  crossing  railroad  track  generally,  see  24  L.  Ed. 
U.  S.  403.   For  failure  to  give  customary  signals  as  excusing  nonper- 
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formance  of  duty  to  look  and  lifiten,  see  3  L.  R.  A.  (N.  S.)  891.  For 
a  discussion  of  tbe  failure  of  a  railroad  company  to  give  the  statu- 
tory signals  on  approaching  a  crossing  as  an  excuse  for  a  traveler's 
contributory  negligence,  see  6  Ann.  Gas.  78. 


GuTNN  V.  Wabash  County  Loan  and  Trust 

Company  et  al. 

[No.  7,990.    Filed  May  8,  19ia] 

1.  AfpbaIi. — Review, — DetMirrer  to  Complaint — Emcepiions  to  Con- 
clusions of  Law, — Where  tbe  court  makes  a  special  finding  of 
facts  and  states  conclusions  of  law  thereon,  the  question  pre- 
sented by  appellant's  exceptions  to  the  conclusions  is  the  same  as 
that  raised  by  the  demurrer  to  the  complaint    p.  392. 

2.  Appeal. — Review, — Exceptions  to  Conclusions  of  Law, — Admis- 
sions,— An  exception  to  conclusions  of  law,  for  tbe  purposes  of  the 
exception,  admits  that  the  facts  have  been  fully  and  correctly 
found,    p.  394. 

3.  Kbtofpel.— Equitable  Eatoppel-^Permitting  Mortgage,— VHiere 
a  testatrix  devised  all  her  real  estate  to  a  son  and  daughter 
equally,  and  thereafter  conveyed  the  real  estate  to  the  daughter 
who  did  not  record  the  deed,  and  the  daughter,  after  the  death 
of  the  testatrix,  Joiaed  the  son  in  procuring  tbe  probate  of  tbe 
will,  and  with  knowledge  of  tbe  negotiations,  but  without  disclos- 
ing the  existence  of  tbe  deed,  permitted  the  son  in  good  faith  to 
obtain  a  loan  secured  by  mortgage  on  the  real  estate,  she  is 
estopped  from  asserting  her  title  as  against  the  mortgagee, 
pp.  394, 395. 

4.  WiUA. — Time  of  Taking  Effect, — ^A  will  speaks  as  of  the  date 
of  the  death  of  tbe  testator,    p.  395. 

5.  FRAtmuucNT  Conveyances. — Failure  to  Record  Deed. — Effect, — 
Special  findings  that  a  testatrix,  after  devising  all  her  real 
estate  to  a  son  and  daughter,  conveyed  tbe  same  to  her  daughter, 
that  the  latter  did  not  record  the  deed  or  disclose  its  existence, 
but  after  the  death  of  the  testatrix  Joined  her  brother  in  procuring 
tbe  probate  of  the  will  and  thereafter  permitted  him  in  good  faith 
to  obtain  a  loan  secured  by  mortgage  on  the  real  estate,  presents  a 
case  within  the  spirit  of  §3962  Bums  1906,  §2981  R.  S.  1881,  pro- 
viding that  every  conveyance  not  recorded  within  fosty-flve  days 
frcHu  date  of  execution  shall  be  fraudulent  and  void  as  against 
any  subsequent  hona  fide  purchaser,  lessee  or  mortgagee,  so  that 
such  deed  must  be  deemed  fraudulent  as  against  tbe  mortgagee, 
p.  396. 
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6.  Appeal. — Erroneous  Judgment — Failure  to  Ask  Modiftoaiion,-^ 
Effect. — ^Where  a  judgment  is  valid  in  part,  the  same  will  stand 
on  appeal,  unless  the  record  shows  that  proper  steps  were  taken 
by  objection  presented  to  the  trial  court  to  secure  a  modification 
of  the  same.    p.  396. 

7.  Appeal. — Burden  of  Showing  Error. — ^Appellant  has  the  burd^ 
of  pointing  out  and  presenting  error  in  substantial  conformity 
with  the  rules  of  court,    p.  397. 

8.  Appeal. — Review, — Judgment. — Presumptions, — On  appeal  every 
presumption  is  Indulged  in  favor  of  the  judgment,  and  the  court 
will  not  search  the  record  for  errors  on  which  to  base  a  reversal, 
p.  397. 

Prom  Grant  Superior  Court;  Robert  M.  VanAtia,  Judge. 

Action  by  the  Wabash  Loan  and  Trust  Company  against 
Katharine  M.  Guynn  and  another.  From  a  judgment  for 
plaintiff,  the  defendant,  Katherine  M.  Guynn,  appeals. 
Affirmed. 

D.  F.  Brooks,  for  appellant. 

Sayre  dk  Hunter  and  Condo  &  Browne,  for  appellee. 

Adams^  J. — Action  by  appellee,  Wabash  County  Loan  and 
Trust  Company,  against  appellee,  William  A.  Newman,  and 
appellant,  to  recover  on  a  promissory  note,  and  to  foreclose 
a  mortgage  securing  the  payment  of  said  note,  executed  by 
appellee  Newman,  on  certain  real  estate  in  Wabash  County. 
Indiana.  The  court  overruled  appellant's  demurrer  to  the 
complaint,  and  this  ruling  constitutes  the  first  error 

1.  assigned.  The  court,  on  request,  made  a  special  find- 
ing of  facts  and  stated  conclusions,  of  law  thereon, 
and,  as  appellant's  exception  to  the  conclusions  of  law  pre- 
sents the  same  question  as  the  demurrer  to  the  complaint, 
the  overruling  of  the  demurrer  is  immaterial.  Timmonds 
V.  Tcrylor  (1911),  48  Ind.  App.  531,  533,  96  N.  E.  331,  and 
cases  cited. 

The  facts  foimd  by  the  court  are  substantially  as  follows: 
William  A.  Newman  and  Katherine  M.  Guynn  are  the  chil- 
dren of  Mary  A.  Newman,  who  died  June  21,  1907,  the 
owner  in  fee  simple  of  the  real  estate  described  in  the  mort- 
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gage  filed  with  the  complaint.  Mary  A.  Newman  died  tes- 
tate, and,  at  the  request  of  defendants,  her  will  was  duly 
probated.  On  July  11,  1907,  one  Lincoln  Guynn,  husband 
of  appellant,  applied  for  and  obtained  letters  of  adminis- 
tration, with  will  annexed,  on  the  estate  of  Mary  A.  New- 
man, and  entered  on  the  discharge  of  the  duties  of  his  trust. 
By  her  said  will,  Mary  A.  Newman  bequeathed  and  devised 
in  equal  shares  all  of  her  real  and  personal  property  to  the 
defendants  Newman  and  Guynn.  In  November,  1905, 
Eatherine  M.  Guynn  received  from  her  mother  a  paper,  pur- 
porting to  be  a  deed  of  conveyance  to  said  Katherine  of  all 
the  real  estate  owned  by  her  said  mother,  which  deed  in- 
cluded the  lands  described  in  the  mortgage.  The  defendant 
Guynn  was  in  possession  of  said  deed  from  November  4, 
1905,  to  and  including  March  4,  1908,  at  which  time  the 
same  was  recorded,  and  said  Katherine  M.  Guynn  at  that 
time  and  ever  since  has  claimed  title  in  fee  simple  to  all  the 
lands  described  therein.  While  in  possession  of  said  deed, 
Katherine  M.  Guynn  requested  that  the  will  of  her  mother 
be  probated,  and  an  administrator  appointed,  and  accepted 
the  conditions  and  provisions  of  said  will,  but  withheld  said 
deed  from  record,  and  concealed  the  fact  of  its  execution 
from  the  plaintifE  and  from  her  codefendant,  William  A. 
Newman,  until  the  same  was  recorded  on  March  4,  1908. 
Katherine  M.  Guynn  knew,  or  had  the  means  of  knowing  the 
contents  of  said  deed  at  the  time  the  will  was  probated  and 
at  the  time  she  accepted  the  conditions  and  provisions  made 
for  her  therein.  She  knew  that  her  codefendant,  William 
A.  Newman,  was  endeavoring  to  negotiate  a  loan  on  his  un- 
divided interest  in  the  real  estate  devised  to  him  by  the  wiU 
of  his  mother,  and  also  knew  that  any  person,  bank  or  loan 
company  would  probably  extend  credit  for  any  reasonable 
amount  upon  his  interest  in  said  real  estate.  William  A. 
Newman  informed  his  sister  and  codefendant  before  procur- 
ing the  loan  made  to  him  by  the  plaintiff  that  he  was  intend- 
ing to  negotiate  a  loan  and  secure  the  same  by  mortgage 
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upon  his  interest  in  the  real  estate,  and  informed  the  admin- 
istrator of  such  fact.  Eatherine  M.  Guynn  at  no  time  made 
any  objection  thereto  or  gave  any  notice  of  any  claim  of 
ownership  in  said  lands  other  than  that  conferred  upon  her 
by  the  will  of  her  mother.  On  December  21, 1907,  William 
A.  Newman  did  procure  from  plaintiff  a  loan  of  $750,  pay- 
able in  one  year,  giving  his  note  therefor,  and  securing  the 
same  by  a  mortgage  to  the  plaintiff  on  his  undivided  one- 
half  interest  in  the  real  estate  devised  to  him  by  the  wiU  of 
his  mother.  This  mortgage  was  made  in  good  faith  by  New- 
man, and  without  knowledge  of  any  claim  by  his  sister, 
Eatherine  M.  Quynn,  therein,  other  than  that  devised  to  her 
by  said  will.  The  mortgage  so  executed  was  duly  recorded 
on  December  24, 1907,  and  plaintiff  had  no  knowledge  of  the 
deed  to  Eatherine  M.  Guynn  until  the  same  was  recorded 
more  than  one  hundred  days  after  the  loan  was  made. 

Upon  the  facts  found,  the  court  stated  conclusions  of  law 
favorable  to  appellee,  Wai)ash  County  Loan  and  Trust  Com- 
pany, and  rendered  personal  judgment  against  defendant 
Newman  for  the  amount  due  on  his  note,  and  judgment  of 
foreclosure  against  both  defendants.  By  her  exception  to 
the  conclusions  of  law,  appellant  admits,  for  the  pur- 

2.  poses  of  the  exception,  that  the  facts  have  been  fully 
and  correctly  found.  National  Staie  Bank  v.  San- 
ford  Fork,  etc.,  Co.  (1901),  157  Ind.  10,  15,  60  N.  B.  699; 
Blair  v.  Curry  (1898),  150  Ind.  99,  101,  46  N.  E.  672,  49 
N.  E.  908;  City  of  Indianapolis  v.  Board,  etc.  (1902),  28 
Ind.  App.  319,  323,  62  N.  E.  715 ;  WilU  v.  Mooney-MueOer 
Drug  Co.  (1912),  50  Ind.  App.  193,  97  N.  E.  449,  451. 

Taking  the  findings  as  full  and  true,  the  question  raised 

by  the  exception  is.  Do  the  findings  support  the  conclusions 

of  lawf     Appellee,  Wabash  County  Loan  and  Trust 

3.  Company,  does  not  contend  that  the'  deed  to  appellant 
from  her  mother  did  not  invest  her  with  title  to  the 

lands  described  in  the  mortgage.  The  position  of  appellee 
is  that  appellant,  by  her  conduct,  is  estopped  to  deny  the 
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title  of  her  brother  in  the  undivided  one-half  of  the  mort^ 
gaged  premises,  as  against  a  good  faith  mortgagee  for  value. 
No  case  has  been  cited,  and  we  have  been  unable  to  find  a 
case  wherein  the  facts  are  identical  with  the  facts  found  bj 
the  court.  In  this  case,  it  is  clear  that  the  mortgagor  had  no 
title  to  the  lands  mortgaged  by  him  at  the  time  of  executing 
the  mortgage  or  at  any  time.  A  will  speaks  as  of  the  date 
of  the  death  of  the  testator.     While  the  mortgagor, 

4.  by  the  will  of  his  mother,  was  given  a  half  interest  in 
all  the  real  estate  owned  by  her,  she  owned  no  real 
estate  at  her  death,  having  conveyed  all  that  she  had 

3.  to  appellant.  There  is  no  finding  that  William  A. 
Newman  had  any  knowledge  of  the  deed  to  his  sister. 
On  the  contrary,  the  court  found  that  Newman  acted  in  good 
faith  in  procuring  the  loan  from  appellee  trust  company* 
But  appellant,  with  knowledge  of  all  the  facts,  joined  her 
brother  in  having  the  will  probated,  which  gave. him  an  ap- 
parent title  to  half  of  the  real  estate  devised.  She  knew 
he  had  no  title.  She  knew  he  was  negotiating  a  loan  on 
lands  that  he  did  not  own,  and,  with  such  knowledge,  con- 
cealed and  withheld  her  deed  from  record.  We  think  the 
findings  of  the  court  bring  this  cafie  within  the  rule  that 
where  the  owner  of  real  estate  permits  title  to  be  taken  and 
held  in  another,  and  where  third  parties  give  credit  to  such 
other  person  on  the  strength  of  his  record  title,  without 
knowledge,  actual  or  constructive,  of  the  rights  of  the  real 
owner,  the  latter  will  be  estopped  to  assert  title  as  against 
such  creditors.  Wisehart  v.  Hedrick  (1889),  118  Ind.  341, 
344,  21  N.  B.  30;  Maxon  v.  Lane  (1890),  124  Ind  592,  598, 
24  N.  E.  683;  Minnich  v.  Shaffer  (1893),  135  Ind.  634,  637, 

34  N.  E.  987;  Duckwall  v.  Eisner  (1893),^  136  Ind  99,  101, 

35  N.  E.  697;  Kiefer  v.  KUnsick  (1896),  144  Ind  46,  56,  42 
N.  E.  447.     The  findings  further  appear  to  bring  the  case 

at  least  within  the  spirit  of  the  statute,  §3962  Bums 

5.  1908,  §2931  R.  S.  1881,  which  provides  that  every  con- 
veyance or  mortgage  of  lands  or  of  any  interest 
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therein  shall  be  recorded  in  the  recorder's  office  of  the 
county  where  such  lands  are  situate,  and  that  every  convey- 
ance not  so  recorded  within  forty-five  days  from  the  date  of 
execution,  shall  be  fraudulent  and  void  as  against  any  sub- 
sequent purchaser,  lessee  or  mortgagee  in  good  faith  and  for 
a  valuable  consideration.  Mary  A.  Newman  died  testate 
in  June,  1907,  and  within  a  few  days,  her  will  was  duly  pro- 
bated. The  mortgage  in  suit  was  executed  in  December, 
1907,  and  the  deed  of  appellant  from  her  mother  was  re- 
corded in  March,  1908.  While  the  mortgagor  had  no  title 
to  the  mortgaged  premises,  he  had  an  apparent  title  by  the 
will  of  his  mother,  which  was  admitted  to  probate  at  the 
instance  of  appellant,  long  prior  to  the  date  of  the  mort- 
gage. We  think  appellant's  deed,  under  the  facts  found, 
must  be  deemed  to  be  fraudulent  as  against  appellee  trust 
company,  for  failure  to  record  within  the  statutory  period. 
State  BankY.  Backus  (1903),  160  Ind.  682,  694,  67  N.  E. 
512;  Meikel  v.  Borders  (1891),  129  Ind.  529,  532,  29  N. 
E.  29. 

Appellant  complains  that  the  judgment  of  foreclosure  in- 
cluded the  entire  tract  of  land  mortgaged,  and  was  not  lim- 
ited to  the  undivided  one-half  thereof.      In  this  re- 

6.  spect  the  judgment  was  erroneous.  The  record,  how- 
ever, does  not  show  a  motion  to  modify  the  judgment, 
and  it  has  been  held  that  where  a  part  of  the  judgment  is 
valid,  the  same  will  stand,  unless  proper  steps  have  been 
taken  by  objection  presented  to  the  trial-  court  to  secure  a 
modification  of  the  same.  Bayless  v.  Qlenn  (1880),  72  Ind. 
5, 11 ;  Becknell  v.  Beckneil  (1887),  110  Ind.  42,  54, 10  N.  E. 
414;  Peoples  Sav.,  etc.,  Assn.  v.  Spears  (1888),  115  Ind.  297, 
300,  17  N.  E.  570^;  Chicago,  etc.,  R.  Co.  v.  Eggers  (1897), 
147  Ind.  299,  303, *45  N.  E.  786;  JarrellY.  Brubaker  (1898), 
150  Ind.  260,  271,  49  N.  E.  1050 ;  Studabaker  v.  Markley 
(1893),  7  Ind.  App.  368,  374,  34  N.  E.  606;  Brandis  v.  QHs- 
som  (1901),  26  Ind.  App.  661,  664,  60  N.  E.  455. 

The  last  error  assigned  is  based  on  the  overruling  of  ap- 
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pellant's  motion  for  a  new  trial.     The  brief  of  appellant 
does  not  show  that  a  motion  for  a  new  trial  was  filed, 

7.  the  ground  of  such  motion,  the  ruling  of  the  court 
thereon,  or  the  page  and  line  of  the  record  where  the 

same  may  be  found.  The  burden  is  upon  the  party  appeal- 
ing, not  only  to  point  out  error  of  the  trial  court,  but  to  pre- 
sent the  same  in  substantial  conformity  with  the  rules  of 
this  court.  On  appeal  every  presumption  is  indulged  in 
favor  of  the  judgment,  and  we  will  not  search  the 

8.  record  for  errors  on  which  to  base  a  reversal.     State, 
ex  rel.  v.  John  (1908),  170  Ind.  233,  238,  8^  N.  E. 

1 ;  Kraus  v.  Lehman  (1908),  170  Ind.  408,  415,  83  N.  E.  714, 
84  N.  E.  769,  15  Ann.  Cas.  849;  Emerson  v.  Opp  (1894),  9 
Ind,  App.  581,  587,  34  N.  E.  840,  37  N.  E.  24;  Elijah  v. 
Bowling  (1912),  49  Ind.  App.  515,  97  N.  E.  551. 
The  judgment  is  affirmed. 

Note.— Reported  In  101  N.  E.  738.  See,  also,  under  (1)  2  Cyc. 
717;  (2)  38  Cyc.  1992;  (3)  16  Cyc.  762;  (4)  40  Cyc.  1424;  (5)  20 
Cyc.  562;  (6)  2  Cyc.  703;  (7)  3  Cyc.  275.  As  to  wills  as  convey- 
ances to  take  effect  only  after  maker's  death,  see  note  to  Wil9on  v. 
CafTico  (Ind.),  49  Am.  St  219.  As  to  acquiescence  as  basis  of 
equitable  estoppel,  see  134  Am.  St.  1024.  As  to  fraudulent  convey- 
ance and  disability  of  assenting  creditor  to  raise  the  question,  see  18 
Am.  Dec.  621.  For  a  discussion  of  the  right  of  a  purchaser  of  or 
from  an  heir  as  against  the  grantee  in  an  unrecorded  conveyance 
from  the  ancestor,  see  Ann.  Cas.  1912  B  1289. 


The  Jenney  Electric  Manufacturing  Company 

V.  Flannery, 

[No.  8,116.    Filed  May  10, 1912.    Rehearing  denied  May  9,  1913.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Safety  Appliances, 
— Complaint — "Dust.*' — ^A  complaint  charging*  defendant's  failure 
to  equip  its  emery  wheel  with  an  exhaust  fan  as  required  by  the 
factory  act  (§8029  Burns  1908,  Acts  1899  p.  231),  and  alleging 
that  a  large  number  of  small  and  irregular  particles,  of  which 
the  wheel  was  composed,  became  dislodged  therefrom  in  the  form 
of  dust  and  were  projected  in  the  form  of  dust  violently  from 
the  wheel  into  the  air,  and  that  particles  thus  thrown  off  in  the 
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form  of  dust  struck  plaintiff's  eye  and  produced  the  Injury  com- 
plained of,  Is  not  objectionable  on  the  ground  that  it  shows  that 
the  Injury  was  not  caused  by  dust,  but  by  small  particles  of  the 
wheel  thrown  off  In  Its  use,  since  If  the  particles  were  so  small 
and  fine  that  an  exhaust  fan  would  have  carried  them  away  and 
prevented  the  injury,  they  may  properly  be  regarded  as  '^dust" 
within  the  meaning  of  the  statute,    p.  402. 

2.  Mabteb  ahd  Servant. — Safety  Appliances. — Exhaust  Fans. — 
Statutes.— The  purpose  of  the  statute  (§8029  Bums  1908,  Acts 
1899  p.  231),  requiring  exhaust  fans  on  emery  wheels  Is  to  reduce 
the  hazard  incident  to  the  operation  of  such  wheels,    p.  402. 

8.  Tbial. — Verdict, — Answers  to  Interrogatories. — Conflicting  An- 
«ir6f«.— Conflicting  answers  by  the  Jury  to  Interrogatories  nullify 
each  other  and  do  not  affect  the  general  verdict    pl  403. 

4.  Tbial. — Answers  to  Interrogatories. — Effect. — ^Answers  by* the 
Jury  to  interrogatories  showing  that  a  fact  was  not  established 
with  certainty,  or  that  there  was  no  possibility  of  the  Jury  ascer- 
taining such  fact  with  certainty,  do  not  amount  to  a  finding  that 
such  fact  was  not  established  by  a  preponderance  of  the  evidence, 
p.  404. 

6.  Trial. — Interrogatories  to  Jury. — Construction. — If  an  interrog- 
atory is  doubtful  in  its  meaning,  the  doubt  will  be  resolved  in 
favor  of  the  general  verdict,    p.  404. 

0.  Master  Ain>  Servant. — Injuries  to  Servant — Verdict. — Anstcers 
to  Interrogatories, — A  verdict  for  plaintiff  in  a  servant's  action 
for  i)ersonal  injuries  is  not  overcome  by  the  Jury's  answer  to  an 
interrogatory  that  the  injury  was  purely  accidental,  where  other 
answers  show  that  the  injury  was  due  to  the  negligence  of  defend- 
ant, and  it  appears  from  the  answers  as  a  whole  that  the  Jury  did 
not  mean  that  the  Injury  was  "purely  accidental"  in  the  sense 
that  It  occurred  without  the  fault  of  any  one.    p.  404. 

7.  Master  and  Servant. — Injuries  to  Servant. — Choice  of  Methods 
of  Work. — Right  of  Recovery. — ^Where  there  are  two  ways  of  per- 
forming a  service,  one  of  which  is  safe  and  the  other  dangerous, 
or  one  of  which  is  more  dangerous  than  the  other,  and  the  servant 
is  aware  of  such  facts,  he  will  not,  as  a  general  rule,  be  permitted 
to  recover  damages  from  the  master  for  injuries  resulting  from 
his  voluntary  adoption  of  the  dangerous  or  more  dangeroud  way. 
pp.  406, 407. 

8.  Master  and  Servant. — Injuries  to  Servant. — Assumption  of 
Risk. — ^A  servant  assumes  all  the  usual  and  ordinary  risks  inci- 
dent to  the  employment,  and  also  the  risk  of  any  known  dangers 
that  may  arise  during  the  course  of  such  employment,  even  though 
not  usually  incident  thereto,  so  that  where  the  servant  knows  of  a 
condition  which  renders  the  performance  of  his  duties  hazardous, 
and  voluntarily  encounters  it,  he  cannot  recover  for  Injuries  there- 
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by  snstalned,  even  though  such  danger  was  due  to  the  master's 
negllgenca    p.  406. 

9.  Masteb  and  Sebvant. — Infuries  to  Servant-^Aasumption  of 
RUk.—Oare  by  Servant — Where  the  injury  is  the  result  of  one  of 
the  risks  assumed,  the  servant  cannot  recover,  regardless  of  the 
care  or  want  of  care  on  the  part  of  such  servant  In  encountering 
the  danger,    p.  406. 

10.  Masteb  and  Sebvawt. — Injuries  to  Servant — Contributory  Neff" 
Uffence.^^^Beaaonable  Care," — ^The  question  of  whether  an  in- 
jured party  was  guilty  of  contributory  negligence  depends  upon 
whether  he  was  exercising  reasonable  care  at  and  Immediately 
prior  to  the  injury,  that  is  such  care  as  persons  of  ordinary 
prudence  would  exercise  imder  the  conditions  and  circumstances 
of  the  particular  case.    p.  408. 

11.  Nbguoencb. — Reasonable  Care, — Jury  Question, — The  question 
of  reasonable  care  is  usually  one  of  fact  for  the  Jury  since  it  is 
only  in  cases  where  the  facts  are  undisputed  and  are  such  that  but 
a  single  inference  may  reasonably  be  drawn  therefrom,  that  the 
court  can  determine  as  a  matter  of  law  that  reasonable  care  was 
or  was  not  exercised,    p.  408. 

12.  Masteb  and  Sebvant. — Injuries  to  Servant. — Choice  of  Meth- 
ods of  Work, — Contributory  Negligence, — CJontributory  negligence 
cannot  be  imputed  to  a  servant  from  the  mere  fact  that  he 
chooses  the  more  dangerous  way  or  method  of  performing  a  duty 
when  a  safer  method  was  open  to  his  choice,  but  is  a  question  for 
thfe  Jury,  except  where  the  servant's  choice  exposed  him  to  dan- 
gers so  obvious  that  no  reasonable  man  exercising  ordinary  care 
for  his  own  safety  would  have  encountered  them,  and  there  is  no 
room  for  reasonable  minds  to  differ  upon  the  question,    p.  408. 

13.  Masteb  and  Sebvant.— /ny«We9  to  Servant, — Violation  of  Statu- 
tory Duty. — Assumption  of  Risk, — Contributory  Negligence, — ^Al- 
though a  servant's  right  to  recover  may  be  determined  by  the 
applicatiOQ  of  the  doctrine  of  assumption  of  risk  in  cases  where 
the  danger  created  by  the  negligence  of  the  master  is  one  that  can 
be  assumed  by  the  servant  under  his  contract,  where  the  negli- 
gence charged  consists  of  the  master's  violation  of  a  statutory 
duty,  assumption  of  ri^  does  not  apply,  and  the  question  must 
be  determined  by  the  principles  of  law  relating  to  contributory 
negligence,    p.  410. 

14  Masteb  and  Sebvant. — Injuries  to  Servant — Choice  of  Meth- 
ods of  Work, — Contributory  Negligenoe, — Answers  to  Interroga- 
tories,— ^In  an  action  by  a  servant  to  recover  for  injury  to  his  eye 
caused  by  emery  dust  lodging  therein  while  plalntUf  was  sharpen- 
ing a  tool  on  the  emery  wheel,  where  the  negligence  charged  was 
the  master's  failure  to  provide  an  exhaust  fan  to  remove  the  dust, 
as  provided  by  18029  Bums  1908»  Acts  1890  p.  231*  and  the  Jury's 
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answers  to  Interrogatories  showed  that  defendant  had  supplied 
the  emery  wheel  to  plaintiff  to  be  used  in  sharpening  his  tools, 
that  it  was  suitable  for  the  purpose  and  that  the  superintendent 
had  directed  plaintiff  to  use  it,  it  cannot  be  said  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory  negligence  in  using 
such  emery  wheel  instead  of  making  use  of  a  tool  room  provided 
by  the  master  wherein  tools  could  be  sharpened  with  more  safety, 
p.  411. 

15.  Masteb  and  Sebvant. — Injuries  to  Servant, — Evidence, — SutH' 
ciency, — In  a  sen'ant*s  action  for  injuries  to  his  eye  caused  by 
emery  dust  lodging  therein  while  plaintiff  was  sharpening  a  tool 
on  an  emery  wheel,  where  the  complaint  proceeded  on  the  theory 
tliat  plaintiff  was  employed  as  a  machinist  and  that  it  was  a 
part  of  his  duties  under  such  employment  to  keep  his  tools  sharp 
by  grinding  them  on  the  emery  wheel  which  defendant  had  pro- 
vided for  that  purpose,  evidence  showing  that  a  part  of  plain- 
tiff's work  was  to  sharpen  the  drills  with  which  he  worked  and 
that  he  usually  sharpened  all  his  tools  on  such  emery  wheel,  that 
the  superintendent  often  saw  him  grinding  tools  on  such  wheel, 
and  on  one  occasion  had  specially  directed  plaintiff  to  grind  a  drill 
thereon,  is  sufficient  to  show  that  plaintiff  was  acting  within  the 
scope  of  his  employment  at  the  time  he  received  his  Injury, 
p.  411. 

18.  Master  and  Servant. — Injuries  to  Servant, — Choice  of  Methr 
ods  of  Work, — Contributory  NegUgence. — Evidence, — Where,  in  a 
servant's  action  for  injuries,  the  evidence  shows  that  the  tray 
adopted  by  plaintiff  was  one  of  the  ways  provided  by  the  master, 
or  at  least  a  way  recognized  by  him  as  a  proper  one,  and  there 
was  evidence  to  Justify  the  Jury  In  finding  that  plaintiff  was 
exercising  ordinary  care  at  the  time  of  the  injury,  the  verdict  for 
plaintiff  cannot  be  disturbed  on  the  ground  that  plaintiff  was 
guilty  of  contributory  negligence  in  choosing  a  dangerous  way 
when  a  safer  way  had  been  provided  by  the  master,    p.  412. 

17.  Master  and  Servant. — Injuries  to  Servant. — Prowimate  Cause, 
— Evidence, — Sufflciency, — In  an  action  by  a  servant  for  Injury  to 
his  eye  occasioned  by  a  particle  of  emery  dust  lodging  therein, 
evidence  showing  that  the  emery  wheel  had  not  been  equipped 
with  an  exhaust  fan,  that  an  exhaust  fan  would  not  carry  away 
all  particles  of  emery  rebounding  from  the  wheel,  but  that  it 
would  do  so  to  some  extent,  and  that  plalntifTs  injury  was  caused 
by  a  minute  particle  of  emery,  was  sufficient  to  warrant  the  Jury 
in  concluding  that  the  failure  to  provide  the  exhaust  fan  was  the 
proximate  cause  of  the  injury,  although  it  was  not  expressly 
shown  that  the  particle  causing  the  injury  was  one  that  would 
have  been  removed  by  an  exhaust  fan  had  one  been  provided. 
p.4ia 
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18.  New  Tbial. — Anstoera  to  Interrogatories* — Evidence, — ^A  new 
trial  is  not  warranted  on  the  ground  that  a  fact  found  by  an 
answer  to  an  Interrogatory  Is  not  sustained  by  the  evidence, 
unless  the  fact  is  one  which  is  essential  to  the  general  verdict 
p.  415. 

19.  Negligence. — Contributory  "Negligence. — Aggravation  of  Injur" 
ies, — Damages, — Subsequent  negligence  of  an  injured  party  which 
tends  to  aggravate  the  Injury,  although  to  be  considered  as 
affecting  the  measure  of  damages,  does  not  bar  a  recovery  of 
such  damages  as  were  occasioned  by  the  original  injury,    p.  416. 

20.  Appeal. — Review. — Instructions. — In  an  action  by  a  servant 
for  injury  to  his  eye  caused  by  a  particle  of  emery  dust,  appellant 
cannot  complain  of  the  court's  failure  to  include  a  definition  of 
"dust"  in  the  instructions,  if  he  failed  to  tender  the  court  an 
Instruction  containing  a  proper  definition,    p.  416. 

21.  Appeal. — Review. — Refusal  of  Instructions, — ^There  is  no  error 
in  refusal  of  instructions  that  are  fully  covered  by  instructions 
given,    p.  416. 

22.  Master  and  Servant. — Injuries  to  Servant — Evidence. — Admis- 
sibUity, — ^In  an  action  for  personal  injuries  by  a  servant  whose 
eye  was  injured  by  a  flying  particle  of  emery  from  an  emery 
wheel  on  which  he  was  sharpening  a  drill,  there  was  no  error  In 
the  admission  of  testimony  to  prove  that  It  was  customary  for 
the  employes  to  sharpen  their  drills  and  other  tools  on  the  emery 
wheel  at  which  plaintiff  was  working  when  he  received  the  injury. 
p.  417. 

From  Marion  Circuit  Court  (17,919) ;  Charles  Bemster, 
Judge. 

Action  hj  Thomas  Flannery  against  The  Jenney  Electric 
Manufacturing  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.     Affirmed. 

Elmer  E.  Stevenson,  for  appellant 
Miller  &  DowUng,  for  appellee. 

Laiby^  J. — The  appeal  in  this  case  is  taken  from  a  judg- 
ment rendered  by  the  trial  court  in  favor  of  appellee  for 
damages  caused  by  the  loss  of  an  eye  through  the  alleged 
negligence  of  appellant.  The  negligence  charged  in  the 
complaint  was  the  failure  of  appellant  to  equip  an  emery 
wheel  located  in  its  factory  with  an  exhaust  fan  in  accord- 
Vol.  53—26 
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ance  with  the  provisions  of  our  factory  act.  §8029  Bums 
1908,  Acts  1899  p.  231.  Appellee  was  employed  in  the  fac- 
tory as  a  machinist  and  received  the  injury  while  using  said 
emery  wheel.  A  demurrer  to  the  complaint  was  overruled 
and  this  is  the  first  error  relied  on  for  reversal.  Appellant 
objects  to  the  sufficiency  of  the  complaint  on  the 

1.  ground  that  it  appears  from  the  averments  thereof 
that  the  injury  was  not  caused  by  dust  escaping  from 

the  emery  wheel,  but  by  particles  of  the  wheel  thrown  oflf  in 
its  use,  and  that  an  exhaust  fan  was  not  intended  to  prevent 
and  would  not  have  prevented  an  injury  from  such  a  source. 
This  objection  is  not  well  taken.  The  complaint  avers  in 
substance  that  a  large  number  of  small  and  irregular  par- 
ticles, of  which  the  wheel  was  composed,  became  dislodged 
therefrom  in  the  form  of  dust,  by  reason  of  the  contact  of 
the  revolving  wheel  with  the  tool,  and  were  projected  in  the 
form  of  dust  violently  from  the  wheel  into  the  air,  and 
that  particles  of  the  wheel  and  of  the  tool  which  he  was 
sharpening,  thus  thrown  off  in  the  form  of  dust,  struck  him 
in  the  eye  causing  the  injury  for  which  he  sues.  These 
averments  sufficiently  charge  that  the  particles  which  struck 
and  injured  plaintiff's  eye  were  sufficiently  small  to  be  prop- 
erly denominated  as  dust.  If  the  particles  thrown  off  from 
either  the  wheel  or  the  tool  which  was  being  sharpened  were 
80  smaU  and  light  that  an  exhaust  fan  of  proper  power,  cor- 
rectly attached  and  operated  in  connection  with  the  emery 
wheel,  would  have  carried  them  away  and  prevented  the  in- 
jury, then  it  may  be  properly  regarded  as  **dust*'  within 
the  meaning  of  the  statute.    §8029  Bums  1908,  Acts 

2.  1899  p.  231.     The  purpose  of  the  statute  requiring 
exhaust  fans  on  emery  wheels  is  to  reduce  the  hazard 

incident  to  their  operation.  No  doubt,  as  contended  by  ap- 
pellee, the  statute  was  intended  to  provide  a  means  for  car- 
rying away  the  dust  which  would  otherwise  float  in  the  air, 
and  produce  injurious  results  to  those  who  breathed  it,  but 
if  the  result  of  the  use  of  such  a  fan  in  connection  with  the 
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operation  of  an  emery  wheel  is  to  earry  away  small  par- 
ticles of  matter  thrown  off  from  such  wheels  while  in  opera- 
tion,  it  has  the  effect  to  afford  protection  to  the  eyes  of  per- 
sons employed  at  such  wheels.  We  can  not  say  that  the 
legislature  did  not  intend  that  the  statute  should  have  this 
effect.  Muncie  Pulp  Co.  v.  Hacker  (1906),  37  Ind.  App. 
194,  76  N.  E.  740;  Indianapolis  Foundry  Co.  v.  Bradley 
(1910),  45  Ind.  App.  530,  89  N.  E.  505.  The  averments  of 
the  complaint  show  clearly  that  the  injury  to  the  eye  of 
appellee  was  caused  by  dust  and  that  an  exhaust  fan  would 
have  prevented  the  injury.  The  complaint  is  otherwise  suf- 
ficient and  the  demurrer  was  properly  overruled. 

The  jury  returned  with  its  general  verdict  answers  to 
106  interrogatories  submitted  by  the  court.  The  second 
error  assigned  is  that  the  court  erred  in  overruling  the  mo- 
tion of  appellant  for  judgment  in  its  favor  notwithstanding 
the  general  verdict.  Upon  this  question  it  is  first  asserted 
that  the  interrogatories  show  that  the  negligence  of  the  ap- 
pellant was  not  the  proximate  cause  of  the  injury  to  appel- 
lee. As  sustaining  this  contention  we  are  cited  to  inter- 
rogatory No.  74,  and  the  answer  thereto  which  are  as  fol- 
lows: ''Is  there  any  certainty  that  an  exhaust  fan  would 
have  prevented  the  particle  from  getting  into  plaintiff's 
eyet  A.  No  x>ossibility. "  Appellant  claims  that  this 
amounts  to  a  finding  that  there  is  no  possibility  that  an 
exhaust  fan  would  have  prevented  the  injury.  As  the  in- 
terrogatory is  framed  and  answered,  its  meaning  is  not  en- 
tirely clear.  It  might  mean  that  there  was  no  possibility 
that  an  exhaust  fan  would  have  prevented  the  injury;  but 
if  it  has  such  meaning  it  is  in  conflict  with  interrogatory 
No.  63,  in  answer  to  which  the  jury  finds  that  an  exhaust 
fan  or  guard  would  have  prevented  the  particle  from  getting 

into  appellee's  eye.     In  case  two  interrogatories  are 
3.    in  conflict,  they  nullify  each  other  and  the  general 

verdict  is  not  affected  by  either.     Terre  Haute,  etc, 
R.  Co.  V.  Mason  (1897),  148  Ind.  578,  46  N.  E.  332;  Fire- 
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mans  Fund  Ins.  Co.  v.  Dunn  (1899),  22  Ind.  App.  332,  53 
N.  E.  251.  If  by  its  answer,  the  jury  meant  that  there  was 
no  possibility  of  determining  this  fact  with  certainty,  such 
answer  will  not  overthrow  the  general  verdict.  If  the  fact 
was  established  by  a  preponderance  of  the  evidence,  the  jury 
was  justified  in  finding  such  fact  to  be  true  by  its  general 
verdict.    Absolute  certainty  is  not  required  and  an- 

4.  swers  to  interrogatories  showing  that  a  fact  was  not 
established  with  certainty  or  that  there  was  no  x)Os- 

sibility  of  the  jury  ascertaining  such  fact  with  certainty, 
would  not  amount  to  a  finding  that  such  fact  was  not  estab- 
lished by  a  preponderance  of  the  evidence.     If  an  interroga- 
tory is  doubtful  in  its  meaning,  such  doubt  will  be 

5.  resolved  in  favor  of  the  general  verdict.    Jones  v. 
Austin  (1901),  26  Ind.  App.  399,  59  N.  E.  1082; 

Haughton  v.  Aetna  Life  Ins.  Co.  (1908),  42  Ind.  App.  527, 
85  N.  E.  125,  85  N.  E.  1050. 

By  the  answer  to  interrogatory  No.  66  the  jury 

6.  finds  that  the  injury  to  appellee  was  purely  acciden- 
tal.   This  answer  is  nullified  by  answers  to  other 

interrogatories  which  show  that  the  injury  was  due  to  the 
negligence  of  appellant.  From  an  examination  of  the  an- 
swers to  interrogatories  as  a  whole  it  is  apparent  that  the 
jury  did  not  mean  that  the  injury  was  **purely  accidental,'* 
in  the  sense  that  it  occurred  without  the  fault  of  anyone. 

Appellee  was  employed  as  a  machinist  in  appellant's  fac- 
tory. The  answers  to  interrogatories  show  that  he  was  a 
man  of  mature  years  and  was  experienced  in  doing  the  work 
in  which  he  was  engaged ;  that  it  was  a  part  of  the  duty  of 
appellee  to  sharpen  the  drills  used  by  him,  and  that  appel- 
lant supplied  an  emery  wheel  in  the  factory  for  the  purpose 
of  enabling  him  to  sharpen  his  drills  thereon ;  that  the  emery 
wheel  so  supplied  was  suitable  for  that  purpose  and  appellee 
was  required  by  the  superintendent  to  use  it ;  that  appellee 
had,  before  that  time,  sharpened  metal  tools  on  emery 
wheels,  and  knew  fully  the  danger  incident  to  such  work, 
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and  that  he  knew,  at  the  time  he  was  grinding  his  drill  on 
the  emery  wheel  just  before  his  injury,  that  such  wheel  was 
of  coarse  construction  and  that  it  was  revolving  very  rapidly 
throwing  off  particles  of  the  wheel  and  metal  with  great 
force,  and  that  he  also  knew  that  such  flying  particles  were 
dangerous  and  that  he  was  likely  to  be  injured  thereby. 
The  interrogatories  also  show  that  at  the  time  of  the  injury 
to  appellee,  appellant  maintained  in  its  factory  a  tool  room, 
and  employed  therein  skilled  men,  a  part  of  whose  duty  it 
was  to  sharpen  metal  drills;  that  the  machinery  in  the  tool 
room  which  was  used  for  grinding  drills,  was  in  good  work- 
ing order  at  the  time  of  appellee's  injury,  and  that  he  knew 
of  all  these  facts.  That  he  had  previously  had  his  drills 
sharpened  in  this  room  and  knew  at  and  prior  to  his  injury 
that  he  could  get  them  sharpened  there;  that  there  was 
nothing  to  prevent  him  from  having  his  drill  sharpened  in 
this  room  and  that,  if  he  had  done  so,  he  would  not  have 
been  injured.  The  answers  to  interrogatories  further  show : 
that  there  was  no  general  rule  in  the  machine  shop  requiring 
that  tools  should  be  taken  to  the  tool  room  to  be  sharpened, 
and  that  appellee  voluntarily  went  to  the  emery  wheel  to 
sharpen  his  drill  thereon.  Interrogatory  No.  91  is  as  fol- 
lows: "Should  not  plaintiff  have  had  the  drill  sharpened 
in  the  tool  room!''  To  which  the  jury  answered  '*No." 
Prom  the  facts  so  found  by  the  jury  it  appears  that  plaintiff 
was  provided  with  two  means  by  which  his  drills  could  be 
sharpened  in  case  they  required  it.  He  could  take  them  to 
the  tool  room  to  be  sharpened,  or  he  could  sharpen  them 
himself  on  the  emery  wheel  provided  for  that  purpose.  Had 
he  employed  the  first  means  it  would  have  been  attended 
with  no  danger  and  he  would  not  have  been  injured,  but 
he  voluntarily  adopted  the  second  means,  thereby  exposing 
himself  to  a  danger  which  he  well  understood  and  appre- 
ciated. The  question  is  Do  these  facts  show  as  a  matter  of 
law  that  appellee  was  guilty  of  contributory  negligence  f 
Where  a  servant  has  a  duty  to  perform,  and  there  are  two 
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ways  or  methods  of  performing  it,  one  of  which  is 

7.  safe  and  the  other  dangerous,  or  one  of  which  is 
more  dangerous  than  the  other,  and  when  he  knows 

that  one  way  is  safe  and  the  other  dangerous,  or  that  one 
way  is  more  dangerous  than  the  other,  it  may  be  stated  as 
a  general  rule  that  he  will  not  be  permitted  to  recover  dam- 
ages from  the  master  for  injuries  received  as  a  consequence 
if  he  voluntarily  adopts  the  dangerous  way  or  the  more 
dangerous  of  two  ways  when  a  safe  or  a  safer  way  was  open 
to  him.  New  York,  etc.,  R.  Co.  v.  Hamlin  (1908),  170  Ind. 
20,  83  N.  E.  343,  15  Ann.  Cas.  988 ;  Consolidaied  Stone  Co. 
V.  Redman  (1899),  23  Ind.  App.  319,  55  N.  E.  454;  Cham- 
berlain  v.  WaynUre  (1904),  32  Ind.  App.  442,  68  N.  E.  306, 
70  N.  E.  81;  Gilbert  v.  Chicago,  etc.,  R.  Co.  (1903),  123 
Fed.  832;  Nevrport  News  Pub.  Co.  v.  Beaumeister  (1904), 
102  Va.  677,  47  S.  E.  821 ;  Schoultz  v.  Eckardt  Mfg.  Co. 
(1904),  112  La.  568,  36  South.  593,  104  Am.  St.  452. 

The  reason  for  the  rule  must  be  either  that  the  servant, 

by  voluntarily  encountering  a  known  danger,  assumes  the 

risk,  or  that  by  so  doing  he  is  guilty  of  contributory 

8.  negligence  as  a  matter  of  law.  A  servant  by  his 
contract  agrees  to  assume  all  of  the  usual  and  ordi- 
nary risks  incident  to  the  employment  which  he  undertakes. 
He  also  agrees  to  assume  the  risk  of  any  known  dangers 
that  may  arise  during  the  course  of  such  employment,  even 
though  such  dangers  are  not  usually  incident  thereto.  It 
has  accordingly  been  held  that  where  a  dangerous  condi- 
tion exists  which  renders  it  hazardous  for  the  servant  to 
perform  his  duties,  and  where  the  servant  knows  of  such 
danger  and  voluntarily  encounters  it,  he  can  not  recover 
for  injuries  thereby  occasioned,  even  though  the  danger 
so  encountered  was  due  to  the  master's  negligence.     Such 

danger  being  known  to  the  servant  was  one  of  the 

9.  risks  assumed  by  him  in  his  contract  of  employment, 
Care  on  the  part  of  the  servant  in  encountering  the 

danger  or  the  want  of  such  care  is  not  material  where  the 


NOVEMBER  TERM,  1912.  407 

Jenney  Electric  Mfpr.  Co.  v,  Flannery — 53  Ind.  App.  397. 

risk  is  assumed.  It  matters  not  how  much  care  the  servant 
may  exercise.  If  the  danger  which  causes  the  injury  is 
one  of  the  risks  assumed,  the  most  extreme  care  and  caution 
on  the  part  of  the  servant  in  encountering  such  danger, 
will  not  avail  him  or  enable  him  to  recover,  and  it  makes 
no  difference  whether  a  safe  way  or  a  safer  way  of  do- 
ing the  work  was  open  to  him.    In  view  of  the  well-settled 

rule  upon  the  question  of  assumption  of  risk,  it  would 
7.    seem  that  where  a  servant  knows  of  dangers  incident 

to  doing  a  work  in  a  particular  way,  and  voluntarily 
undertakes  to  perform  it  that  way  instead  of  doing  it  in  a 
safer  way  which  was  known  to  him,  he  should  be  denied  a 
recovery  for  injuries  sustained  upon  the  ground  that  he 
assumed  the  risk  of  the  known  danger.  This  reason  is  given 
for  the  holding  in  some  of  the  decided  cases.  5  Thompson, 
Negligence  §5372;  Fritz  v.  Salt  Lake,  etc.,  Co.  (1899), 
18  Utah  493,  56  Pac.  90 ;  Richardson  v.  Carbon  Hill  Coal 
Go.  (1893),  6  Wash.  52,  32  Pac.  1012,  20  L.  R.  A.  338.  In 
many  of  the  cases,  however,  the  decision  is  placed  squarely 
upon  the  ground  of  contributory  negligence,  and  it  is  held 
that  where  a  servant  adopts  a  means  of  performing  a  serv- 
ice which  he  knows  to  be  dangerous  where  a  safe  or  a 
safer  means  was  known  and  open  to  him,  he  will  be  denied 
a  recovery  upon  the  ground  that  such  facts,  as  a  matter  of 
law,  show  him  to  be  guilty  of  contributory  negligence.  New 
York,  etc.,  B.  Co.  v.  Hamlin,  supra;  Consolidated  Stone  Co. 
v.  Redmon,  supra;  Haven  v.  Pittsburgh,  etc.,  Bridge  Co. 
(1892),  151  Pa.  St.  620,  25  Atl.  311;  Newport  News  Pub. 
Co.  V.  Beaumenster,  supra. 

If  the  question  is  to  be  determined  by  an  application  of 
the  doctrine  of  assumption  of  risk,  a  recovery  by  the  servant 
must  be  denied  in  every  case  where  it  appears  that  the 
injury  resulted  from  a  known  danger,  unless  the  case  falls 
within  some  of  the  recognized  exceptions  to  the  rule,  re- 
gardless of  the  care  exercised  by  the  servant;  but  if  it  is 
to  be  determined  by  an  application  of  the  doctrine  of  con- 
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tributory  negligence,  a  recovery  can  not  be  denied  solely 
on  the  ground  that  the  injury,  resulted  from  a  known  dan- 
ger. To  bar  a  recovery  on  this  ground,  it  must  appear  that 
the  servant  did  not  exercise  reasonable  care  in  view  of  the 
known  danger  and  the  circumstances  of  the  case. 

The  question  of  whether  an  injured  party  was 

10.  guilty  of  negligence  contributing  to  his  injury,  de- 
pends upon  whether  he  was  exercising  reasonable 

care  for  his  own  safety  at  and  immediately  prior  to  such 
injury.  Reasonable  care  is  such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  under  the  condition  and  cir- 
cumstances of  the  particular  case,  and  it  is  usually  a  ques- 
tion of  fact  for  the  jury.    Whether  the  doing  of  a 

11.  certain  act,  or  the  failure  to  do  it,  in  a  particular 
way,  constitutes  due  care  or  the  want  of  such  care, 

should  generally  be  left  to  the  jury  in  the  light  of  the  evi- 
dence. It  is  only  in  cases  where  the  facts  are  undisputed 
and  where  only  a  single  inference  can  be  reasonably  drawn 
therefrom,  that  the  court  can  say,  as  a  matter  of  law,  that 
a  certain  course  of  conduct  does  or  does  not  constitute 
reasonable  care.  **It  is  only  when  the  standard  of  duty 
is  fixed  and  certain,  or  where  the  measure  of  duty  is  de- 
fined by  law,  and  is  the  same  under  all  circumstances,  or 
when  the  negligence  is  so  clear  and  palpable  that  no  verdict 
could  make  it  otherwise,  that  the  question  of  negligence 
becomes  one  of  law  and  not  of  fact.*'  Town  of  Albion  v. 
Hetrick  (1883),  90  Ind.  545,  547,  46  Am.  Rep.  230.  If  we 
observe  the  rules  of  law  above  stated,  it  must  follow  that, 
contributory  negligence  cannot,  in  all  cases,  be  im- 

12.  puted  to  a  servant  from  the  mere  fact  that  he  chooses 
the  more  dangerous  way  or  method  of  performing  a 

duty  when  a  safe  method  or  one  less  dangerous  was  open  to 
his  choice.  If,  as  a  result  of  the  choice,  the  servant  ex- 
poses himself  to  dangers  which  are  so  obvious,  imminent 
and  glaring  that  no  reasonable  man  exercising  ordinary 
care  for  his  own  safety  would  have  encountered  them,  and 
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if  there  is  no  room  for  reasonable  minds  to  differ  upon  the 
question,  the  court  may  properly  say  as  a  matter  of  law, 
that  such  conduct  is  negligent.  In  many  cases,  however, 
the  question  must  be  one  of  fact  for  the  jury  to  be  deter- 
mined according  to  the  circumstances  of  the  case  from  a 
consideration  of  the  reasons  which  prompted  the  servant 
to  act  and  the  care  which  he  used  to  avoid  the  injury  which 
befel  him.  5  Thompson,  Negligence  §5374 ;  Brady  v.  Flor- 
ence, etc.,  B.  Co.  (1908),  44  Colo.  283,  98  Pac.  321;  Lewis 
V.  Texas,  etc.,  B.  Co.  (1909),  57  Tex.  Civ.  App.  585,  122  S. 
W.  605;'  Whitsett  v.  Chdcago,  etc.,  B.  Co.  (1885),  67  Iowa 
150,  25  N.  W.  104;  Letuis  v.  Barton  Salt  Co.  (1910),  82 
Kan.  163,  107  Pac.  783;  Daly  v.  American  Printing  Co. 
(1891),  152  Mass.  581,  26  N.  E.  135;  Taylor  v.  Felsing 
(1896),  164  111.  331,  45  N.  E.  161;  FUmda  Central,  etc., 
B.  Co.  V.  Mooney  (1898),  40  Fla.  17,  24  South.  148;  Haskel 
V.  Cape,  etc..  Works  (1901),  178  Mass.  485,  59  N.  E.  1113, 
4  L.  B.  A.  (N.  S.)  220;  Atchison,  etc.,  B.  Co.  v.  Vincent 
(1896),  56  Kan.  344,  43  Pac.  251;  Say  ward  v.  Carlson 
(1890),  1  Wash.  29,  23  Pac.  830;  Lyon  v.  Charleston,  etc, 
B.  Co.  (1908),  84  S.  C.  364,  66  S.  E.  282. 

In  the  case  of  Florida  Central,  etc.,  B.  Co.,  v.  Mooney, 
supra,  the  court  makes  use  of  the  following  pertinent  lan- 
guage: *'If  in  the  performance  of  his  duties,  two  or  more 
methods  are  open  to  him,  and  he  has  no  instructions  to 
pursue  one  in  particular,  he  necessarily  must  choose  be- 
tween them,  and  he  cannot  be  said  to  have  been  negligent 
if  he  in  good  faith  adopts  that  which  is  more  hazardous 
.  than  another,  provided  the  one  pursued  be  one  which  rea- 
sonable and  prudent  persons  would  adopt  under  like  circum- 
stances. Any  other  rule  would  require  the  servant  to  be 
measured  by  the  standard  of  very  prudent  persons,  for 
only  extremely  cautious  persons  ordinarily  adopt  the  least 
hazardous  course  where  both  are  considered  safe  and  ap- 
propriate. For  this  reason  it  cannot  be  held  as  a  matter 
of  law  in  all  cases  where  a  servant  is  injured  while  pursuing 
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a  method  voluntarily  adopted  by  him,  more  hazardous  than 
other  available  methods,  he  is  guilty  of  contributory  negli- 
gence, for  Tion  coristat  the  method  pursued  may  be  one  which 
prudent  persons  would  ordinarily  exercise  under  like  cir- 
cumstances. Ordinarily  the  question  of  contributory  negli- 
gence is  one  of  fact  for  a  jury  under  proper  instructions 
from  the  court,  and  it  is  only  in  those  cases  where  the 
conclusions  and  inferences  to  be  drawn  from  facts  in  evi- 
dence are  indisputable  involving  a  common  instinct  of  man- 
kind— self-preservation — ^that  it  becomes  a  question  of  law." 
In  cases  where  the  danger  created  1^  the  negli- 

13.  gence  of  the  master  is  one  that  can  be  assumed  by  the 
servant  under  his  contract,  and  where  the  servant 
knowing  of  such  danger  voluntarily  encounters  it,  the  right 
of  such  servant  to  recover  for  injuries  caused  thereliy  can 
be  determined  by  an  application  of  the  doctrine  of  assump- 
tion of  risk.  Where  such  facts  appear,  without  dispute, 
the  court  may  properly  say  as  a  matter  of  law  that  the 
servant  assumed  the  risk;  but  in  a  case  such  as  this,  where 
the  negligence  charged  against  the  master  consists  of  the 
violation  of  a  duty  imposed  by  statute,  the  doctrine  of  as- 
sumption of  risk  can  have  no  application.  Davi8  Coal  Co. 
V.  Polland  (1902),  158  Ind.  607,  62  N.  E.  492,  92  Am.  St 
319;  Narramore  v.  Cleveland,  etc.,  R.  Co.  (1899),  96  Fed. 
298,  37  C.  C.  A.  499,  48  L.  R.  A.  68 ;  Chamberlain  v.  Way- 
mire,  supra;  Oreenlee  v.  Sovihem  B.  Co.  (1898),  122  N. 
C.  977,  30  S.  E.  115,  41  L.  R.  A.  399,  65  Am.  St.  734.  Such 
cases  must  be  determined  by  an  application  of  the  principle 
of  law  relating  to  contributory  negligence. 

If  it  appeared  from  the  interrogatories  in  this  case  that 
the  master  had  directed  his  servants  to  have  their  drills 
and  other  tools  sharpened  in  the  work  room,  and  that  the 
emery  wheel  in  question  had  not  been  provided  by  him  for 
the  use  of  his  servants  in  grinding  their  tools,  and  that  he 
never  authorized  or  directed  them  to  use  it,  and  that  ap- 
"peHee  without  any  authority  from  or  direction  by  the  mas> 
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ter  had  undertaken  to  sharpen  his  drill  on  an  emery  wheel 
not  intended  for  such  purpose,  we  think  it  would  be  clear 
that  he  should  not  recover.  In  such  a  case  recovery  would 
be  properly  denied  upon  the  ground  that  he  was  acting 
without  the  scope  of  his  employment,  but  this  is  not  such 
a  case.    In  this  case  the  facts  found  by  the  jury 

14.  show  that  the  emery  wheel  in  question  had  been  sup- 
plied by  the  master  to  appellee  for  the  purpose  of 

enabling  him  to  sharpen  his  drills  thereon.  The  wheel  so 
supplied  was  suitable  for  that  purpose,  and  the  superinten- 
dent had  directed  appellee  to  use  it.  While  a  tool  room 
was  provided  in  which  drills  could  be  sharpened  appellee 
had  never  been  directed  to  have  his  drills  sharpened  there, 
and  there  was  no  general  rule  to  that  effect.  Evidence  may 
have  been  introduced  to  show  that  it  was  the  custom  of  the 
employes  in  the  shop  to  sharpen  their  drills  ui>on  this 
wheel.  From  the  answers  to  interrogatories  it  appears  that 
appellee  was  sharpening  his  drill  in  one  of  the  ways  pro- 
vided by  the  master  and  we  cannot  say  as  a  matter  of  law 
that  a  person  of  ordinary  prudence  would  not  under  the 
circumstances  have  undertaken  to  shaipen  his  drill  on  the 
wheel  in  question.  The  question  of  contributory  negligence 
was  one  for  the  jury  notwithstanding  appellee  adopted  a 
method  for  sharpening  his  drill  which  was  attended  with 
danger  when  a  safe  method  could  have  been  employed.  The 
jury  by  its  general  verdict  has  decided  that  he  acted  with 
reasonable  prudence  in  view  of  the  circumstances  and  the 
answers  to  the  interrogatories  are  not  in  irreconcilable  con- 
flict with  the  general  verdict  on  this  point. 

Appellant  contends  that  the  court  should  have 

15.  granted  a  new  trial.    The  first  reason  urged  is  that 
the  verdict  is  not  sustained  by  suJBSicient  evidence. 

The  argument  of  appellant  is  based  upon  the  assumption 
that  the  complaint  proceeds  upon  the  theory  that  appellee 
at  the  time  of  his  injury  was  acting  in  obedience  to  a  par- 
ticular direction  or  command  of  his  employer  requiring 
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him  to  sharpen  the  particular  drill  on  the  emery  wheel  in 
question,  and  that  the  evidence  wholly  fails  to  show  any 
such  instruction  or  requirement  on  the  part  of  the  master. 
As  we  construe  the  complaint,  it  proceeds  upon  the  theory 
that  appellee  was  employed  by  appellant  as  a  machinist 
and  that  it  was  a  part  of  his  duties  under  such  employment 
to  keep  his  drills  and  other  tools  sharp  by  grinding  them  on 
the  emery  wheel  in  question  which  had  been  provided  by 
the  master  for  such  purpose.  To  sustain  this  complaint  it 
was  not  necessary  for  the  evidence  to  show  that  any  specific 
order  or  direction  was  given.  The  evidence  does  show  that 
a  part  of  appellee^s  work  was  to  sharpen  the  drills  with 
which  he  worked  and  that  he  had  always  sharpened  all  his 
tools  in  the  shop  and  usually  on  this  particular  wheel ;  that 
the  superintendent  was  frequently  about  and  saw  appellee 
grinding  his  tools  on  this  wheel,  and  that  on  one  occasion 
the  superintendent  specially  directed  appellee  to  grind  a 
drill  on  this  wheel.  We  think  that  the  evidence  is  amply 
sufficient  to  show  that  appellee  was  acting  within  the  scope 
of  his  employment  at  the  time  he  received  his  injury. 

It  is  also  urged  that  the  evidence  shows  that  ap- 
16.  pellee  was  guilty  of  contributory  negligence  in  choos- 
ing a  dangerous  way  of  sharpening  his  drill  when  a 
safe  way  had  been  provided  by  the  master.  We  have  discussed 
the  legal  phase  of  this  question  in  passing  upon  the  motion 
for  judgment  on  the  answers  to  interrogatories  and  it  is 
not  necessary  to  further  discuss  it  here.  We  may  say,  how- 
ever, that  the  evidence  in  this  case  shows  that  the  way 
adopted  by  the  servant  was  one  of  the  ways  provided  by 
the  master  or,  at  least,  a  way  recognized  by  him  as  a  proper 
one.  The  facts  and  circimistances  disclosed  by  the  evidence 
were  such  as  to  warrant  the  court  in  submitting  to  the 
jury  the  question,  and  permitting  it  to  decide  whether  or 
not,  in  view  of  the  evidence,  appellee  acted  with  reasonable 
care  and  prudence.  The  fact  that  the  servant  chose  a  dan- 
gerous way  provided  by  the  master  instead  of  a  safe  way 
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or  a  safer  way  also  provided,  is  not  conclusive  upon  the 
question  of  contributory  negligence  in  a  case  such  as  this. 
This  fact  should  be  considered  by  the  jury  as  bearing  upon 
that  question  in  connection  with  all  of  the  other  facts  and 
circumstances  tending  to  prove  or  to  disprove  due  care. 
There  is  evidence  in  the  record  from  which  the  jury  was 
justified  in  finding  that  appellee  was  exercising  ordinary 
care  at  the  time  he  was  injured. 

The  next  contention  is  that  there  is  no  evidence 
17.  proving  or  tending  to  prove  that  the  failure  to  pro- 
vide an  exhaust  fan  was  the  proximate  cause  of  the 
injury,  and  that  such  fact  can  not  be  properly  inferred 
from  the  evidence.  The  evidence  shows  that  no  exhaust 
fan  was  provided  and  that  the  injury  was  caused  by  a 
particle  thrown  off  from  the  emery  wheel  while  it  was  being 
operated  by  appellee.  The  evidence  also  shows  that  in  the 
oi)eration  of  an  emery  wheel  particles  are  loosened  and 
carried  around  the  wheel  and  rebound  from  the  front  of 
the  wheel  upon  coming  in  contact  with  the  instrument  be- 
ing ground,  and  that  an  exhaust  fan  would  not  carry  away 
all  such  particles,  but  would  do  so  to  some  extent.  The 
claim  of  appellant  is  that  the  evidence  fails  to  show  that 
the  particle  which  produced  the  injury  was  one  that  would 
have  been  removed  by  an  exhaust  fan  had  one  been  pro- 
vided. The  evidence  of  L.  W.  Bradley  is  to  the  effect  that 
an  exhaust  fan  would  take  away  the  dust,  the  particles  that 
fly  off  the  wheel  in  grinding,  the  particles  that  drop  down, 
and,  to  a  certain  extent,  the  particles  which  fly  around  the 
wheel  and  rebound.  The  evidence  tends  to  prove  that  the 
injury  to  appellee's  eye  was  caused  by  a  very  minute  par- 
ticle of  burnt  emery.  It  was  for  the  jury  to  say  from  the 
evidence  whether  the  particle  which  caused  the  injury 
would  have  been  carried  away  by  an  exhaust  fan  and 
the  injury  thus  prevented.  In  view  of  this  evidence  we 
think  the  jury  might  properly  reach  the  conclusion  that 
the  failure  to  provide  the  exhaust  fan  was  the  proximate 
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cause  of  the  injury.  Any  other  holding  would  destroy  the 
effect  of  the  statute  in  a  case  such  as  this^  for  the  reason 
that  it  would  be  impossible  to  establish  with  certainty  that 
a  proper  exhaust  fan  would  have  carried  away  the  particu- 
lar particle  which  caused  the  injury.  If  it  appeared  from 
the  evidence  in  a  given  case  that  an  injury  resulted  from 
one  or  the  other  of  two  causes^  for  one  of  which  the  de- 
fendant was  responsible,  and  for  the  other  of  which  he  was 
not,  and  if  there  were  no  evidence  to  show  that  the  injury 
resulted  from  the  cause  for  which  such  defendant  was  re- 
sponsible rather  than  the  one  for  which  he  was  not,  then  the 
court  might  properly  say  that  a  verdict  holding  the  de- 
fendant liable  for  such  injury  was  not  sustained  by  the 
evidence  and  that  it  was  based  upon  a  pure  guess.  The 
cases  cited  by  appellant  would  be  controlling  in  such  a  case. 
Central  Union  Tel.  Co.  v.  Swoveland  (1896),  14  Ind.  App. 
341,  42  N.  E.  1035;  Gagan  v.  City  of  JanesmUe  (1900),  106 
Wis.  662,  82  N.  W.  558;  Hyer  v.  City  of  JanesviOe  (1898), 
101  Wis.  371,  77  N.  W.  729.  In  this  case,  however,  there 
is  evidence  from  which  the  jury  may  have  properly  found 
that  the  injury  resulted  from  the  cause  for  which  defendant 
was  responsible  rather  than  the  one  for  which  he  was  not, 
and  that  an  exhaust  fan  if  provided,  would  have  carried 
away  the  offending  particle  and  prevented  the  injury.  Ab- 
solute certainty  is  not  required,  The  jury,  was  called  upon 
to  decide  this  question  according  to  the  weight  of  the  evi- 
dence and  its  finding  on  this  point  is  not  unwarranted. 
In  the  case  of  Tucker  &  Dorsey  Mfg.  Co.  v.  Staley  (1907), 
40  Ind.  App.  63,  80  N.  E.  975,  Roby,  J.,  speaking  for  this 
court  said :  ' '  The  purpose  of  the  legislature  in  enacting  the 
statute  requiring  dangerous  machinery  to  be  guarded  was 
to  prevent  accident.  Given,  the  absence  of  a  proper  guard 
and  an  injury  to  an  employe  coming  in  contact  with  a  cir- 
cular saw,  the  finding  that  the  absence  of  such  guard  was 
the  proximate  cause  of  the  injury  was  not  unwarranted.'' 
It  was  aadgned  as  causes  for  a  new  trial  that  certain  of 
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the  answers  to  interrogratories  are  not  sapported  by 
18.  any  evidence,  and  this  question  is  presented  for 
decision.  Even  though  it  be  true  that  a  fact 
found  by  an  answer  to  an  interrogatory  is  not  sustained  by 
the  evidence,  this  alone  would  not  warrant  the  court  in 
granting  a  new  trial,  unless  such  fact  is  one  which  is  neces- 
sary to  sustain  the  general  verdict.  If  every  fact  necessary 
to  sustain  the  general  verdict  is  supported  by  evidence  a 
new  trial  will  not  be  granted  because  certain  answers  finding 
nonessential  facts  are  not  sustained  by  the  evidence.  It 
has  been  said  that  in  cases  where  the  answers  to  interroga^ 
tories  were  such  as  to  indicate  that  the  jury  wholly  disre- 
garded the  testimony  and  made  answers  so  manifestly  re- 
pugnant to  each  other  as  to  indicate  an  intention  to  so  dis- 
tort the  evidence  as  to  make  a  case  in  favor  of  one  party 
or  the  other  regardless  of  the  testimony,  a  new  trial  should 
be  granted  in  the  interest  of  justice.  Chicago,  etc,  R.  Co.  v. 
Kenmnffton  (1890),  123  Ind.  409,  24  N.  E.  137;  CKicago, 
eic,  R.  Co.  V.  ColUr  (1909),  172  Ind.  481,  87  N.  E.  981; 
South  Shore  Oas,  etc.,  Co.  v.  Ambre  (1909),  44  Ind.  App. 
435,  87  N.  E.  246.  In  this  case  the  answers  to  interroga^ 
tories  are  not  such  as  warrant  the  application  of  this  rule. 
The  facts  necessary  to  support  the  general  verdict  are  all 
sustained  by  evidence,  and  the  facts  found  by  the  answers 
complained  of  were  of  such  a  character  that  the  verdict 
can  stand  regardless  of  such  answers.  As  an  illustration, 
the  jury  finds  in  answer  to  interrogatory  No.  23  that  the 
tool  room  was  not,  at  the  time  of  the  injury  to  appellee,  sup- 
plied with  a  suitable  appliance  for  sharpening  drills.  It 
makes  no  difference  whether  this  fact  is  true  or  not,  as  the 
plaintiff  could  recover  in  either  event.  The  other  answers 
complained  of  are  of  the  same  character,  and  most  if  not 
all  of  such  other  answers  have  some  evidence  upon  which 
they  can  rest. 

It  is  also  claimed  in  argument  that  the  evidence  shows 
that  appellee  was  negligent  in  the  treatment  of  his  eye  and 
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hence  was  guilty  of  contributory  negligence  which 

19.  bars  a  recovery.  Subsequent  negligence  of  the  injured 
party  which  tends  to  aggravate  the  injury  may  be 

considered  as  affecting  the  measure  of  damages,  but  it  does 
not  bar  a  recovery  of  such  damages  as  were  occasioned  by 
the  original  injury.  Standard  Oil  Co.  v.  Bowker  (1895), 
141  Ind.  12,  40  N.  E.  128;  City  of  Goshen  v.  England 
(1889),  119  Ind.  368,  21  N.  B.  977,  5  L.  R.  A.  253;  Broum 
V.  MarshaU  (1882),  47  Mich.  576,  11  N.  W.  392,  41  Am. 
Rep.  728;  Texas,  etc.,  R.  Co.  v.  McKenzie  (1902),  30  Tex. 
Civ.  App.  293,  70  S.  W.  237. 

Appellant  objects  to  several  instructions  given  by 

20.  the  court  and  to  the  refusal  of  the  court  to  give  sev- 
eral instructions  tendered.    By  instruction  No.  11 

the  court  left  it  to  the  jury  to  say  whether  or  not  the  par- 
ticle which  caused  the  injury  was  or  was  not  of  a  size  to  be 
properly  called  **dust."  The  court  by  this  instruction  did 
not  attempt  to  define  **dust,"  nor  did  it  undertake  to  say 
as  a  matter  of  law  just  how  small  or  how  fine  particles  of 
matter  would  have  to  be  in  order  to  be  properly  conffldered 
as  *'dust."  The  instruction  is  not  open  to  the  objection 
made  to  it.  If  appellant  desired  a  definition  of  dust,  he 
should  have  prepared  and  tendered  an  instruction  contain- 
ing a  proper  definition  of  the  term.  The  court  did  not  err 
in  giving  to  the  jury  either  instruction  No.  23  or  No.  32 
complained  of  by  appellant.  We  have  carefully  examined 
the  instructions  tendered  by  appellant  and  refused,  and  we 
are  of  the  opinion  that  no  available  error  was  committed  by 
the  court  in  refusing  to  give  any  of  these  instructions. 
Some  of  these  instructions  were  properly  refused  be- 

21.  cause  they  did  not  accurately  state  the  law;  some 
were  properly  refused  because  the  prox>ositions  of 

law  contained  therein  were  fully  covered  by  other  instruc- 
tions given;  and  the  answers  to  interrogatories  show  that 
the  errors,  if  any,  in  refusing  the  other  instructions  were 
harmless. 
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The  court  did  not  err  in  admitting  testimony  to 
22.  prove  that  it  was  customary  in  the  machine  shop  of 
appellant  for  the  employes  to  sharpen  their  drills  and 
other  tools  on  the  emery  wheel  at  which  appellee  was  work- 
ing when  he  received  his  injury.  Whitseit  v.  Chicago,  etc., 
ft.  Co.  (1885),  67  Iowa  150,  25  N.  W.  104;  Pennsylvania 
Co.  V.  McCormack  (1892),  131  Ind.  250,  30  N.  B.  27. 

The  motion  of  appellant  for  a  new  trial  was  properly 
overruled. 
Judgment  a£Brmed. 

Note.— Reported  in  08  N.  E.  424.  See,  also,  under  (1)  26  Cyc. 
1392;  (2)  26  Cyc.  1134;  (3)  38  Cyc.  1926;  (4)  38  Cyc.  1924;  (5) 
38  Cyc.  1928;  (6)  26  Cyc.  1613;  88  Cyc.  1927;  (7)  26  Cyc.  1267; 
(8)  26  Cyc.  1180,  1196;  (9)  26  Cyc.  1177;  (10)  26  Cyc  1231;  (11) 
29  Cyc.  640;  (12)  26  Cyc.  1268;  (13)  26  Cyc  1180;  (14)  26  Cyc 
1272,  1613;  (15)  26  Cyc  1088;  (16)  26  C^c  1259;  (17)  26  Cyc 
1442;  (1£)  29  Cyc  815,  836;  38  Cyc  1924;  (19)  29  Cyc  632;  (20) 
38  Cyc  1688;  (21)  38  Cyc  1711;  (22)  26  Cyc  1441.  As  to  contrib- 
utory  negligence  as  a  question  for  the  Jury,  see  8  Am.  St  849.  As  to 
assumption  by  servant  of  risk  of  employment,  see  131  Am.  St  437. 
As  to  master's  duty  to  furnish  servant  safe  means  and  appliances 
to  work  with,  see  92  Am.  Dec  213 ;  21  Am.  Rep.  579.  On  the  ques- 
tion of  servant's  assumption  of  risk  of  being  injured  by  dust  or 
splinters  caused  by  the  progress  of  the  work,  see  25  L.  R.  A.  (N.  S.) 
364.  As  to  servant's  assumption  of  risk  of  injury  by  splinters  flying 
off  hammers,  chisels,  punches  and  similar  tools,  see  30  L.  R.  A.  (N. 
S.)  800.  For  assumption  of  obvious  risks  of  hazardous  employment, 
see  1  U  B.  A.  (N.  S.)  272. 


East  Hill  Cemetery  Company  of  Rushville 

V,  Thompson. 

[No.  7,376.    Filed  March  28,  1912.    Rehearing  denied  October  8, 
1912.     Transfer  denied  May  13,  1913.] 

1 .  Xeolioeitce. — Complaint-^Sufflcienoy. — TrespasserB. — Licensees. 
— ^A  complaint  against  a  cemetery  association  for  injuries  on  a 
defective  bridge  in  the  cemetery,  charging  that  the  injury  was  the 
result  of  the  defendant's  negligence,  and  that  plaintiff  was  law- 
fully upon  the  grounds  of  defendant  by  and  with  the  consent  and 
invitation  of  defendant,  sufficiently  shows  that  plaintiff  at  the 
time  of  his  Injury  was  not  a  trespasser  or  a  licensee,  p.  420. 
Vol.  52—27 
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2.  Cemstebies. — Cemetery  AssociatUma, — Liability  for  Negliffenoe, 
— "BusinessJ' — **C?iaritdble  Association.*^ — ^There  is  nothing  in  the 
act  of  June  17,  1852,  1  R.  S.  1852  p.  458^  proTiding  for  the  organ- 
ization of  cemetery  associations,  that  prohibits  an  association 
organized  thereunder  from  conducting  a  business  for  profit,  or 
from  paying  salaries  to  its  officers,  or  dividends  to  its  stoclcholders, 
so  that,  in  an  action  against  such  an  association  for  injuries  result- 
ing from  Its  alleged  negligence,  an  answer  from  which  it  appears 
that  defendant  was  In  the  business  of  selling  burial  lots  and 
maintaining  a  cemetery,  although  not  for  profit,  is  insufficient  on 
the  theory  that  defendant  is  a  charitable  and  beneyolent  associa- 
tion, and  therefore  not  liable  for  the  negligence  of  its  o^cen 
and  agents,  since  the  officers  were  not  administering  a  charitable 
trust,  but  were  conducting  a  business,    p.  421. 

8.  Nboliqencb. — Condition  of  Premises, — Obligation  of  Owner,— A 
cemetery  association  operated  as  a  business  organization,  al- 
though not  for  profit,  owes  a  duty  to  one  who  is  upon  its  premises 
by  inyitation  arising  out  of  a  common  interest  or  mutual  ad- 
vantage, and  a  failure  to  perform  such  duty  is  actionable  ne^- 
gence.    p.  422. 

4.  Nbqlioence.— Oonifi^ion  of  Premises.^Obligation  of  Ofwier.— A 
cemetery  association  owes  no  duty  to  a  mere  licensee  upon  its 
premises,  except  that  of  protecting  him  against  active  negligence, 
p.  422. 

5.  Nbouqencb. — Injury  While  on  Premises  of  Another. — Implied 
Invitation, — Where  an  implied  invitation  is  relied  upon  in  an 
action  for  personal  Injuries  sustained  while  on  the  premises  of 
another,  plaintiff  must  show  that  his  entry  on  the  premises  was 
for  a  purpose  connected  with  the  business  of  the  occupant,  or 
which  is  carried  on  there,  and  must  show  some  mutuality  of 
interest  in  the  object  of  his  business,  although  the  particular  ob- 
ject may  not  be  for  the  benefit  of  the  occupant    p.  426. 

6.  Nbqlioence. — Dangerous  Condition  of  Premises, — Trespassers, — 
Licensees. — A  cemetery  is  not  a  public  park,  conducted  and  main- 
tained for  relaxation  and  enjoyment,  and  one,  who  is  not  a  lot- 
owner  and  has  no  relatives  buried  therein,  who  enters  therein 
through  an  open  gate,  for  no  purpose  involving  mutuality  with 
the  business  or  object  of  the  cemetery  association,  but  purely  for 
inspection  of  the  premises  and  for  pleasure,  while  not  a  trespass- 
er, is  a  mere  licensee  and  therefore  not  entitled  to  recover  for 
injuries  due  to  the  defective  condition  of  the  premises,  even  though 
his  entry  is  pursuant  to  a  rule  of  the  association  providing  that 
the  gates  shall  be  open  to  visitors  at  reasonable  hours,    p.  427. 

Prom  Payette  Circuit  Court;  Will  M.  Sparks,  Special 
Judge. 
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Action  by  James  A.  Thompson  against  the  East  Hill 
Cemetery  Company  of  Rushville.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

L.  L,  BroadduSj  Douglas  Morris  and  Watson,  Titsworth 
A  Oreen,  for  appellant. 

Conner,  Conner  dk  Chrisman,  J.  F,  Joyce  and  Smith,  Cam- 
bem  i&  Smith,  for  appellee. 

Adams,  J. — ^Action  by  appellee  against  the  appellant,  to 
recover  damages  for  personal  injuries,  received  while  on 
the  grounds  of  the  appellant,  through  alleged  negligence, 
in  failing  to  keep  in  repair  a  certain  bridge  crossing  a  small 
stream  in  appellant's  grounds.  The  appellee  suffered  a 
broken  leg,  and  recovered  judgement  for  $3,000  in  the  court 
below.  The  complaint  is  in  two  paragraphs,  the  first  al- 
leging that  the  appellant  is  a  voluntary  association,  doing 
business  in  Rush  County,  Indiana,  pursuant  to  the  laws  of 
the  State,  as  a  cemetery  company,  selling  lots,  and  making 
deeds  therefor  in  the  cemetery  under  its  controL  It  is 
averred  that  on  Sunday,  September  3,  1905,  the  appellee 
was  lawfully  in  and  upon  the  grounds  and  premises  of  the 
appellant,  by  and  with  the  consent  and  invitation  of  the 
appellant.  The  circumstances  attending  the  injury,  the 
negligence  of  the  appellant,  and  the  damages  resulting 
therefrom  are  all  averred  and  set  out  in  detail.  The  sec- 
ond paragraph  of  the  complaint  is  substantially  the  same  as 
the  first,  with  the  additional  averment  that  prior  to  the  date 
of  the  accident,  the  appellant  had  passed  and  published  cer- 
tain rules  and  regulations,  which  rules  were  in  fuU  force  on 
September  3,  1905,  one  of  which  provided  that  "the  gates 
of  the  cemetery  grounds  will  be  open  for  lot  holders  and 
visitors  at  all  reasonable  hours." 

The  complaint  was  answered  in  two  paragraphs,  the 
second  of  which  was  in  denial.  In  the  first  paragraph  it 
is  averred  that  the  appellant  was  organized  putsuant  to  the 
act  of  June  17, 1852.    The  articles  of  association  are  set  out. 
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and  it  is  averred  that  on  July  15,  1859,  the  appellant  pur- 
chased twenty  acres  of  land,  for  the  sum  of  $1,300,  the  deed 
therefor  containing  a  clause  that  the  land  so  conveyed  was 
to  be  held  by  the  trustees  of  appellant  and  their  successors 
in  office  in  perpetuity  for  the  purpose  of  a  cemetery;  that 
each  lot  holder  is  a  member  of  the  corporation,  and  entitled 
to  vote  in  the  selection  of  trustees.  It  is  also  averred  that 
the  association  was  organized  for  charitable  and  benevolent 
purposes;  that  its  object  was  to  provide  a  place  for  the 
burial  of  the  dead,  and  to  maintain  and  keep  the  same  in 
repair  forever;  that  no  capital  stock  was  ever  issued,  and 
that  the  corporation  has  never  declared  nor  ever  paid  any 
dividends ;  that  its  only  source  of  revenue  has  been  from  the 
sale  of  lots  for  burial  purposes  in  the  cemetery  grounds; 
that  the  funds  derived  from  such  sales  have  always  been 
used  in  purchasing  additional  lands  for  cemetery  purposes, 
and  in  maintaining  and  keeping  the  cemetery  grounds  in 
repair;  that  the  association  has  no  power  to  assess  lot  own* 
ers  for  the  purpose  of  maintaining  the  cemetery ;  that  there 
are  more  than  700  members  of  the  corporation,  who  are 
lot  owners  in  said  cemetery;  that  the  trustees  have  never 
charged,  nor  received  any  compensation  for  their  services 
in  transacting  the  business  of  fhe  corporation;  that  all  of 
the  personal  property  of  the  corporation  and  the  proceeds  of 
future  sales  of  lots  will  be  required  in  maintaining  the  ceme- 
tery  in  reasonable  repair. 

Demurrers  were  overruled  to  each  paragraph  of 
1.  complaint,  and  these  rulings  constitute  the  first  er- 
rors assigned  and  argued  by  appellant.  It  will  be 
noted  that  in  each  paragraph,  it  is  averred  that  the  injury 
was  the  result  of  the  defendant's  negligence,  and  that  ap- 
pellee ^*was  lawfully  in  and  upon  the  grounds  and  premises 
of  the  defendant  by  and  with  the  consent  and  invitation  of 
said  defendant."  We  think  these  averments  clearly  show 
that  the  appellant  at  the  time  of  his  injury  was  not  a  tres> 
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pafiser  or  a  licensee,  and  that  a  caiuie  of  action  is  stated  in 
each  paragraph  of  complaint. 

Error  is  also  assigned  upon  the  sustaining  of  a 

2.  demurrer  to  the  first  paragraph  of  answer.  It  is 
urged  that  this  answer  shows  the  appellant  to  be  a 
charitable  and  benevolent  organization,  and  therefore  not 
liable  for  the  negligence  of  its  officers  or  agents.  While  it 
is  averred  that  the  association  was  organized  for  the  purpose 
of  providing  a  place  for  the  burial  of  the  dead,  and  not 
for  profit;  that  it  has  no  capital  stock,  has  never  declared 
dividends,  and  that  its  trustees  draw  no  compensation  for 
their  services,  yet  it  does  appear  that  the  appellant  is  in 
the  business  of  selling  burial  lots,  and  maintaining  a  ceme- 
tery. The  answer  shows  commendable  public  spirit  on  the 
part  of  the  officers  and  members  of  the  appellant,  but  there 
is  nothing  in  the  articles  of  association  or  in  the  law  imder 
which  the  appellant  was  incorporated  that  forbids  the  con- 
ducting of  a  business  for  profit,  the  payment  of  salaries 
to  its  officers  or  dividends  to  its  stockholders.  The  officers 
of  appellant  were  not  administering  a  charitable  trust,  they 
were  conducting  a  business,  and  we  think  there  was  no 
error  in  sustaining  the  demurrer  to  this  answer.  The  re- 
maining errors  relate  to  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial.  That  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law  are 
among  the  causes  assigned  for  a  new  trial.  This  appeal 
must,  therefore,  be  determined  upon  the  evidence. 

The  appellee  testified  that  he  had  never  been  in  the  ceme- 
tery before  the  date  of  his  injury;  that  in  company  with 
his  wife,  he  went  to  the  cemetery;  that  the  main  gate  was 
open,  and  he  entered ;  that  he  was  not  a  lot  owner,  and  had 
no  relatives  buried  there;  that  his  purpose  in  going  was 
for  inspection  and  pleasure;  that  he  had  no  knowledge  of 
the  rules  of  the  company  relating  to  the  admission  of  visit- 
ors; that  he  went  upon  the  bridge  where  he  was  injured 
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in  response  to  a  call  from  his  wife  to  come  over  on  the 
other  side.  It  is  obvious  that  the  controlling  question  is 
whether  appellee  was  upon  the  grounds  by  the  express  or 
implied  invitation  of  appellant,  or  was  there  as  a  mere 
licensee.    If  he  was  there  by  the  invitation  of  the 

3.  appellant  arising  out  of  a  common  interest  or  mutual 
advantage  between  him  and  the  appellant,  then  the 

latter  owed  him  a  duty,  and  failure  to  perform  that  duty 

would  give  appellee  a  right  of  action,  and  entitle  him  to 

recover  for  any  damages  sustained  by  reason  of  appellant's 

negligence.    If,  on  the  other  hand,  appellee  was  a 

4.  mere  licensee,  the  appellant  owed  him  no  duty,  ex- 
cept to  protect  him  from  active  negligence,  which  is 

not  in  this  case,  and  he  could  not  recover,  for  the  reason 
that  where  there  is  no  duty,  there  is  no  actionable  negli- 
gence. 

The  exact  question  raised  by  the  admitted  facts  in  this 
case  is  one  of  first  impression  in  Indiana,  but  we  have  a 
number  of  decisions,  which  we  think  bear  upon  the  principle 
here  involved.  In  Evansville,  etc,  R.  Co,  v.  Griffin  (1885), 
100  Ind.  221,  50  Am.  Eep.  783,  the  court  said:  **The  owner 
of  premises  is  under  no  legal  duty  to  keep  them  free  from 
pitfalls  or  obstructions  for  the  accommodation  of  persons 
who  go  upon  or  over  them  merely  for  their  own  conven- 
ience or  pleasure,  even  where  this  is  done  with  his  permis- 
sion. In  such  case  the  licensee  goes  there  at  his  own  risk, 
and,  as  has  often  before  been  said,  enjoys  the  license  with 
its  concomitant  perils. ''  In  Thiele  v.  McManns  (1891),  3 
Ind.  App.  132,  28  N.  E.  327,  the  court,  at  page  134,  said : 
'^A  complaint  for  personal  injuries  through  negligence  must 
show  a  legal  duty  or  obligation  of  the  defendant  toward  the 
person  injured,  existing  at  the  time  and  place  of  the  injury, 
which  the  defendant  failed  to  perform  or  fulfil,  and  that 
the  injury  was  occasioned  by  such  failure.  Sweeney  v.  Old 
Colony, etc.,  R.  Co.  [1865],  10  Allen  [Mass.]  368, 87  Am.  Dec. 
644;  EvcmsviUe,  etc,  R.  Co.  v.  Griffin  [1885],  100  Ind.  221, 
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50  Am.  Rep.  783;  City  of  Indianapolis  Y.Emmelmcm  [1886], 
108  Ind.  530  [9  N.  E.  155,  58  Am.  Rep.  65] .  Such  a  duty 
arises  out  of  some  relation  existing  at  the  time  between  the 
person  injured  and  the  defendant,  which  the  complaint, 
by  the  averment  of  facts  should  show.  The  owner  or  occu- 
pant of  premises  is  not  imder  any  legal  duty  to  keep  them 
free  or  safe  from  the  danger  of  obstructions,  pitfalls,  excava- 
tions, trapdoors  or  openings  in  floors  for  persons  who  go 
upon,  into  or  through  the  premises,  not  by  his  invitation, 
express  or  implied,  but  for  their  own  pleasure  or  conve- 
nience, though  by  his  acquiescence  or  permission,  and  who, 
therefore,  are  mere  licensees.  Such  a  visitor  enjoys  the 
license  subject  to  the  attendant  risks.  EvansvUle,  eic,  R, 
Co.  V.  Oriffin,  supra;  Ciiy  of  Indianapolis  v.  Emmebnan, 
supra;  8isk  v.  Crump  [1887],  112  Ind.  504,  [14  N.  E.  381, 
2  Am.  St.  213] ;  Indiana,  etc.,  R.  Co.  v.  Bamhart  [1888], 
115  Ind.  399,  [16  N.  E.  121] ;  Penso  v.  McCormick  [1890], 
125  Ind.  116,  [25  N,  E.  156,  9  L.  R.  A.  313,  21  Am.  St.  211] ; 
Schmidi  v,  Bauer  [(1889),  80  Cal.  565],  22  Pac.  256  [5  L. 
R.  A.  580] ;  Holmes  v.  Northeastern  R.  Co.  [1869] ,  L.  R.  4 
Ex.  255;  Mathews  Y.  Bensel  [1888],  51  N.  J.  L.  30  [16 
Atl.  195].''  Other  Indiana  cases  in  harmony  with  the 
general  principle  above  announced  are,  Chicago,  etc.,  R. 
Co.  V.  Martin  (1903),  31  Ind.  App.  308,  65  N.  E.  591 ;  Mar- 
tin V.  Louisville,  etc.,  Bridge  Co.  (1908),  41  Ind.  App.  493, 
84  N.  E.  360;  Beaning  v.  South  Bend  Electric  Co.  (1910), 
45  Ind.  App.  261,  273,  90  N.  E.  786;  Pittsburgh,  etc.,  R. 
Co.  V.  Hall  (1910),  46  Ind.  App.  219,  224,  90  N.  E.  498, 
91  N.  E.  743;  Paris  v.  Hoberg  (1898),  134  Ind.  269,  33  N. 
E.  1028,  39  Am.  St.  261;  Woodruff  v.  Bowen  (1893),  136 
Ind.  431,  34  N.  E.  1115,  22  L.  R.  A.  198 ;  Ungenfelter  v. 
Baltimore,  etc.,  R.  Co.  (1900),  154  Ind.  49,  55  N.  E.  1021; 
Cleveland,  etc.,  R.  Co.  v.  Powers  (1909),  173  Ind.  105,  116, 
88  N.  E.  1073,  89  N.  E.  485. 

In  the  case  last  cited,  the  court  said:   ''An  invitation  is 
implied  where  some  benefit  accrues  or  is  supposed  to  accrue 
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to  the  party  extending  the  invitation,  or  is  in  the  interest 
of  both  parties,  or  consists  in  going  upon  premises  np<m 
the  business  of  the  owner."  The  principle  underlying  the 
holdings  in  these  cases  has  been  declared  in  Campbell,  Negli- 
gence §33,  and  quoted  in  Bennett  v.  J9.  R.  Compcmy  (1881), 
102  U.  S.  577,  26  L.  Ed.  235,  wherein  Mr.  Justice  Harlan, 
delivering  the  opinion  of  the  court,  said:  ^*It  is  scmietimes 
difficult  to  determine  whether  the  circumstances  make  a 
case  of  invitation  in  the  technical  sense  of  the  word,  as  used 
in  a  large  number  of  adjudged  cases,  or  only  a  case  of 
mere  license.  'The  principle'  says  Mr.  Campbell  in  his 
treatise  on  Negligence,  'appears  to  be  that  invitation  is 
inferred  where  there  is  a  common  interest  or  mutual  ad- 
vantage, while  a  license  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using  it.'  "  Again  in 
Campbell,  Negligence  (2d  ed.)  §33,  it  is  said:  **Invita- 
tion,  therefore,  in  the  technical  sense  of  the  word,  as  implied 
in  this  class  of  cases,  differs  from  invitation  in  the  ordinary 
sense — ^implying  the  relation  between  host  and  guest.  In 
the  case  of  host  and  guest,  it  would  be  thought  hard  that 
the  hospitality  of  the  former  should  expose  him  to  the  re- 
sponsibility implied  by  business  relations.  The  guest  must 
take  the  premises  as  he  finds  them,  with  any  risk  owing  to 
their  disrepair;  although  a  host  is  bound  to  warn  his  guest 
of  any  concealed  danger  upon  the  premises  known  to  him- 
self.*' 

In  HaH  v.  CoU  (1892),  156  Mass.  475,  31  N.  B.  644,  16 
L.  B.  A.  657,  action  was  brought  against  the  owner  of  a 
building,  consisting  of  several  tenements,  the  occupants  of 
which  used  outside  steps  as  a  common  means  of  access  to 
their  apartments.  The  plaintiff  attended  a  wake  in  one  of 
the  apartments,  the  deceased  person  not  being  shown  to 
have  been  an  acquaintance  of  the  plaintiff,  or  that  she  was 
expressly  invited  to  the  wake,  or  in  any  way  related  to  the 
occupants  of  the  house.  Plaintiff  was  injured  in  passing 
down  the  steps,  by  a  defect  therein.    The  court  held  that 
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the  plaintiff  was  not  on  the  defendant's  premises  by  an  in- 
vitation, express  or  implied,  but  that  she  was  a  mere  licensee, 
and  could  not  recover.  At  page  479,  the  court  says:  *' What- 
ever ground  there  may  be  for  holding  that  there  is  an  invita- 
tion to  relatives  or  near  friends,  there  is  no  evidence  to  war- 
rant  the  application  of  such  a  rule  in  this  case ;  and  there 
is  no  evidence,  and  there  are  no  facts  of  common  knowl- 
edge, to  support  it  in  reference  to  strangers.  It  may  be 
true  that  strangers  to  a  deceased  person  and  to  his  family 
sometimes  go  to  a  dwelling-house  and  attend  his  wake  or  his 
funeral.  But,  in  the  absence  of  clear  proof  to  support  the 
contrary  view,  it  must  be  held  that  such  persons  are  mere 
licensees;  and  that  the  family  of  the  deceased  person  in 
having  a  funeral  or  wake  in  their  dwelling-house,  do  not 
invite  the  whole  world  to  come  there."  In  Larmore  v. 
Crown  Point  Iron  Co.  (1886),  101  N.  Y.  391,  4  N.  E.  752, 
54  Am.  Rep.  718,  an  injury  sustained  from  defective  ma- 
chinery by  one  who  visited  a  coal  shaft  to  secure  employ- 
ment, was  held  to  create  no  liability,  the  visitor  being  but  a 
licensee.  In  N orris  v.  Hugh  Nawn  Confr.  Co.  (1910),  206 
Mass.  58,  91  N.  E.  886,  31  L.  R.  A.  (N.  S.)  623,  19  Ann. 
Caa  424,  it  was  held  that  a  newsboy  who  was  permitted  to 
go  into  a  quarry  to  sell  papers  to  the  workmen  and  was 
injured,  was  a  licensee,  and  could  not  recover  for  the  negli- 
gence of  the  company.  In  Converse  v.  Walker  (1883),  30 
Hun  596,  it  was  held  that  one  who  took  refuge  in  an  hotel 
to  escape  a  thunderstorm,  and  was  injured  by  a  defective 
balcony,  was  but  a  licensee,  and  could  not  recover.  In  Be- 
dM  V.  Berkej/  (1889),  76  Mich.  435,  43  N.  W.  308,  15  Am. 
St.  370,  it  was  held  that  a  person  visiting  a  store  on  busi- 
ness, which  would  imply  an  invitation,  but  was  injured  by 
falling  into  an  open  elevator  shaft  while  strolling  about  the 
premises  at  his  own  will,  could  not  recover. 

In  the  leading  case  of  Plummer  v.  DiU  (1892) ,  156  Mass. 
426,  31  N.  E.  128,  32  Am.  St.  463,  it  was  held  that  where 
one  goes  to  a  building  for  his  own  convenience  upon  a  mat- 
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ter  which  concerns  himself  alone,  and  not  for  the  purpose 
of  transacting  business  with  any  occupant,  nor  in  the  trans- 
action of  business  for  which  the  building  is  used,  is  a  mere 
licensee,  and  cannot  recover  for  injuries  received  on  account 
of  the  unsafe  and  dangerous  condition  of  the  pr^nises.  In 
the  opinion,  at  page  427,  it  is  said:  '^If  the  .place  is  open, 
and  there  is  nothing  to  indicate  that  strangers  are  not 
wanted,  he  impliedly  permits  and  licenses  persons  to  come 
there  for  their  own  convenience,  or  to  gratify  their  curiosity. 
The  mere  fact  that  the  premises  are  fitted  conveniently  for 
use  by  the  owner  and  his  tenants,  and  by  those  who  come 
to  transact  such  business  as  is  carried  on  there,  does  not 
constitute  an  implied  invitation  to  strangers  to  come  and 
use  the  place  for  purposes  of  their  own.  To  such  persons 
it  gives  no  more  than  an  implied  Uoense  to  come  for  any 
proper  purpose. '* 

The  English  rule  is  that  where  the  relation  of  host  tod 
guest  obtains,  where  one  comes  upon  an  express  invitation 
to  enjoy  the  hospitality  of  another,  he  must  take  the  house 
as  he  finds  it  and  his  right  to  recover  for  an  injury  occa- 
sioned by  defects  in  the  house  is  no  greater  than  that  of  a 
mere  licensee.  Souihcote  v.  Stanley  (1856),  1  HurL  &  N. 
*247.  This  is  clearly  upon  the  principle  that  where  the 
guest  is  receiving  gratuitous  favors,  there  is  no  duty  to 
'make  the  place  where  the  hospitality  is  tendered  safer  for 
the  guest  than  it  is  for  the  host.    But  in  a  case  like 

6.  the  one  at  bar,  where  no  question  of  hospitality  is 
involved,  where  an  implied  invitation  is  relied  on, 
the  visitor  must  come  for  a  purpose  connected  with  the 
business  in  which  the  occupant  is  engaged,  or  which  is  car- 
ried on  in  the  place  visited.  There  must  be  some  mutuality 
of  interest  in  the  object  of  the  visitor's  business,  although 
the  particular  object  may  not  be  for  the  benefit  of  the  occu- 
pant.   Pollock,  Torts  (6th  ed.)  492. 

In  the  case  of  George  v.  Cypress  HUl  Cemetery  Co.  (1898), 
52  N.  Y.  Supp.  1097, 32  App.  Div.  281,  4  Am.  Neg.  Bep.  696, 
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cited  and  relied  upon  by  appellee,  it  is  held  that  ''A 
6.    rural    cemetery    aasociation,    organized    under    the 

Laws  of  1847,  so  far  from  being  a  charitable 
institution  is  a  mere  cooperative  association  for  the 
purpose  of  providing  and  maintaining  a  burial  place  with 
the  least  possible  cost  to  the  individual,  and  is  as  strictly  a 
business  transaction,  dictated  by  business  principles,  as  any 
other  enterprise  in  which  the  individual  may  be  engaged." 
Assuming  this  to  be  true,  it  necessarily  follows  that  a  ceme- 
tery association,  being  strictly  a  business  organization,  must 
be  governed  by  the  rules  of  law  which  obtain  with  reference 
to  other  business  organizations,  and,  therefore,  the  Indiana 
cas^s  herein  cited  must  be  deemed  to  be  in  point.  In  the 
Gteorgo  case  cited,  the  plaintiff  was  injured  while  planting 
flowers  on  the  grave  of  her  deceased  husband.  Likewise 
in  the  case  of  Dutton  v.  Greenwood  Cemetery  Co.  (1903), 
80  N.  T.  Supp.  780,  80  App.  Div.  352,  the  injury  was  sus- 
tained at  a  time  when  the  plaintiff  and  his  family  were  visit- 
ing the  grave  of  a  deceased  member  of  the  family,  and  his 
right  to  recover  for  injuries  received  through  the  negligence 
of  the  defendant  is  unquestioned.  To  the  same  effect  is  the 
case  of  Donnelly  v.  Boston  Catholic  Cemetery  Assn.  (1888), 
146  Mass.  163,  15  N.  E.  505,  cited  and  relied  upon  by  ap- 
pellee. But  the  principle  ruling  in  these  cases  is  not  wide 
enough  to  include  a  case  where  one  is  not  a  lot  owner,  who 
has  no  personal  interest  in  the  cemetery,  who  has  no  friends 
or  relatives  buried  there,  but  who  goes  upon  the  grounds 
for  his  own  pleasure,  because  he  finds  the  gate  open. 

There  is  a  line  of  cases,  of  which  Sweeney  v.  Old  Colony, 
etc.,  R.  Co.,  supra,  is  a  leading  one,  in  which  it  is  held  that 
an  implied  invitation  may  arise  by  inducement.  In  that 
case,  however,  the  inducement  arose  by  a  flagman  at  a  rail- 
road crossing  signalling  a  traveler,  who  was  using  due  care, 
to  cross  the  track,  resulting  in  an  injury,  due  to  the  negli- 
gence of  the  flagman.  Again  in  Holmes  v.  Drew  (1889), 
151  Mass.  578,  25  N.  E.  22,  the  inducement  arose  by  the 
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building  of  a  sidewalk  upon  private  property,  connecting 
at  both  ends  with  public  sidewalks.  This  was  held  to  be 
an  inducement  to  the  public  to  use  the  private  way.  There 
was  no  such  inducement  shown  in  the  case  at  bar.  It  can- 
not be  said  that  the  beauty  of  the  cemetery  in  and  of  itself 
constituted  an  inducement  and  an  implied  invitation  to  the 
public  generally.  Its  beauty  is  rather  a  tribute  of  affec- 
tion from  the  living  to  the  dead,  and  is  not  designed  as  an 
allurement  to  those  who  go  there  from  no  motive  of  interest 
or  sentiment,  but  from  idle  curiosity  and  to  gratify  a  desire 
for  diversion  and  pleasure.  A  cemetery  is  not  a  public 
park,  conducted  and  maintained  for  relaxation  and  enjoy- 
ment. It  is  God's  Acre;  it  is  a  sacred  place  hallowed  by 
memories  of  those  who  sleep  therein.  No  finer  or  more 
ennobling  sentiment  affects  and  colors  the  composite  life 
of  a  people  than  that  which  enjoins  respect  and  reverence 
for  the  city  of  the  dead.  But  even  if  the  appellee  was  a 
visitor  within  the  meaning  of  the  rule  of  the  association 
that  **the  gates  of  the  cemetery  will  be  open  for  lot  holders 
and  visitors  at  all  reasonable  hours,"  and  that  he  entered 
the  grounds  on  account  of  the  rule,  which  the  evidence  does 
not  show,  still,  it  cannot  be  said  that  his  entry  was  upon 
an  implied  invitation  of  the  appellant.  Had  appellee 
opened  the  gate  and  entered,  he  would  clearly  have  been 
a  trespasser,  but  by  entering  through  the  open  gate,  for  no 
purpose  involving  mutuality  with  the  business  or  object  of 
the  association,  he  did  not  become  an  invitee  but  a  licensee. 
The  open  gate  was  not  an  invitation,  but  a  permit  to  be  en- 
joyed with  its  concomitant  perils.  By  entering  as  he  did, 
appellee  violated  no  rule,  and  was  in  a  place  where  he 
had  a  right  to  be,  but  he  took  the  place  as  he  found  it, 
and  no  duty  was  owing  him  by  the  association,  except  to 
protect  him  from  wilful  injury.  Tinder  the  admitted  facts 
in  this  case,  and  upon  the  authority  herein  quoted  and  cited, 
we  are  constrained  to  hold  that  the  appellee  was  upon  the 
grounds  of  the  appellant  at  the  time  of  his  injury  by  the 
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permission,  and  not  by  the  invitation  of  the  appellant.  He 
was,  therefore,  a  mere  licensee,  and  as  such  is  not  entitled 
to  recover  for  any  injuries  growing  out  of  the  negligence 
charged.  This  being  true,  it  follows  that  the  verdict  of  the 
jury  was  not  sustained  by  the  evidence,  and  is  contrary  to 
law. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

Note.— Reported  in  97  N.  E.  1030.  See,  also  under  (1)  29  Cya 
567;  (2)  6  Cyc.  975;  6  Cyc  Anno.  975;  (3)  29  Cyc  455;  (4)  29Cyc. 
449;  (5)  29  Cyc.  454;  (6)  29  Cyc.  451.  As  to  general  nature  of 
parol  license  to  use  land,  see  31  Am.  St  713.  As  to  landowner's 
liablUty  to  person  injured  by  reason  of  bad  state  of  premises,  see 
31  Am.  St  524.  As  to  the  duty  of  an  owner  of  premises  to  protect 
licensee  against  hidden  dangers,  see  17  L.  R.  A.  (N.  S.)  916.  On 
the  liability  to  trespasser  or  bare  licensee  from  active  as  distin- 
guished from  passive  negligence,  see  36  L.  R.  A.  (N.  S.)  492. 


Manufacturers  Mutual  Fire  Insurance 
Company  v.  Swaney  et  al. 

[No.  7,912.    Filed  May  13, 1913.1 

1.  Appeal. — Review. — Harmless  Error, — Ohjections  to  Complaint, — 
An  appellant  against  whom  no  Judgment  was  rendered  on  the 
complaint  appealing  from  a  Judgment  against  himself  in  favor  of 
a  eodefendant  on  a  cross-complaint,  cannot  avail  himself  of 
objections  to  the  sufficiency  of  the  complaint    p.  432. 

2.  Appbial. — Remitti/ng  of  Verdict, — Right  to  Complain, — An  appel- 
lant cannot  complain  of  the  remitting  of  the  verdict  against  it 
p.  432. 

3.  INSUBANCE. — Fire  Insurance,— Complaint, — Sufficiency, — ^A  com- 
plaint on  a  fire  policy  alleging  that  on  a  certain  day  the  insured 
"gave  the  defendant  company  due  notice  of  proof  of  said  fire  and 
also  he  has  duly  performed  on  his  part  all  the  conditions  required 
by  said  policy  of  Insurance,"  sufficiently  avers  a  performance  of 
the  conditions  of  the  policy,    p.  432. 
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4.  INSUBA27GE. — Fire  Insurance, — Complaint. — Sufficiency. — InUiai 
Attack  on  Appeal. — In  an  action  on  a  fire  insurance  policy,  the 
complaint  alleging  that  on  a  certain  day  the  insured  was  tlie 
owner  of  certain  property  and  that  defendant  on  that  day  exe- 
cuted and  delivered  a  policy  of  insurance  thereon,  and  that  a 
number  of  days  thereafter  the  property  was  destroyed  by  fire^ 
though  perhaps  insufficient  to  withstand  a  demurrer  for  failure  to 
directly  aver  that  insured  was  the  owner  of  the  property  at  the 
time  of  the  fire,  is  sufficient  as  against  objection  presented  tor  the 
first  time  on  appeal,    p.  433. 

5.  Pleading. —  Complaint. —  Sufficiency. —  Aider  "by  Verdict  and 
Judgment. — Where  the  defects  in  a  complaint  are  such  as  to 
render  it  insufficient  to  withstand  a  demurrer,  but  no  attack  by 
demurrer  Is  made,  such  defects  are  deemed  cured  by  the  rerdict 
and  judgment,  if  they  were  such  as  could  be  obviated  by  evidence, 
p.  434. 

(t.  Appeal. — Questions  Revietoahle. — Party  Entitled  to  Complain. 
— ^An  appellant,  against  whom  no  judgment  was  rendered  on  the 
complaint  and  whose  ai^>eal  is  from  a  Judgment  rendered  on  the 
cross-complaint  of  a  codefendant,  cannot  complain  of  alleged 
error  in  sustaining  a  demurrer  to  his  answer  to  such  complaint 
p.  434. 

7.  INSUEANCE.  —  Fire  Insurance.  —  Stipulations  Against  Incumr 
hrances. — Evidence^ — ^Evidence  showing  that  there  was  a  real 
estate  mortgage  on  the  property  at  the  time  it  was  insured,  but 
failing  to  show  that  the  property  was  at  any  time  encumbered  by 
a  chattel  mortgage,  or  that  it  was  encumbered  subsequently  to  the 
Issuing  of  the  policy  by  a  real  estate  mortgage,  is  insufficiait  to 
show  a  cancellation  of  a  policy  containing  a  provision  that  "any 
subsequent  mortgage  or  encumbrance  on  any  property  insured 
under  this  policy,  unless  consent  of  the  company  is  endcw^ed  here- 
on, cancels  and  annuls  this  policy  absolutely,  *  *  *  or  If  the 
subject  of  insurance  be  personal  property  and  be  or  become  en- 
cumbered by  chattel  mortgage."    p.  434. 

S.  Insurance.  —  Fire  Insurance.  —  Stipulations  Against  Incwn- 
hrances. — Waiver. — Where  there  is  no  wrlttai  applicaticm  for  in- 
surance, and  no  questions  are  aslsed,  and  no  statements  are  made 
by  the  insured,  and  he  has  no  loiowledge  that  the  existence  of  a 
mortgage  will  avoid  the  policy,  the  issuance  of  the  policy  is  a 
waiver  of  the  provisions  for  forfeiture  by  reason  of  existing  in- 
cumbrances,   p.  435. 

9.  Insurance.— Fire  Inswrance. — Stipulations  Against  Assignment. 
— Operation. — ^The  provision  of  a  fire  policy  against  assignm^t 
before  a  loss,  is  not  violated  unless  there  has  been  a  transfer, 
either  in  writing  or  by  actual  delivery,  and  In  the  abs^ice  of  such 
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a  transfer,  the  mere  promise  of  the  assured  before  a  loss  to 
assign  the  policy,  together  with  his  statement  after  the  loss  that 
he  had  assigned  same,  wili  not  avoid  the  policy,    p.  435. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Laura  A.  Swaney  against  the  Manufacturers 
Mutual  Fire  Insurance  Company  and  Elva  Pafford.  From 
a  judgment  against  the  Insurance  Company  on  the  cross- 
complaint  of  its  codefenduity  Pafford,  and  subrogating 
plaintiff  to  his  rights  to  the  amount  of  her  claim,  the  de- 
fendant Insurance  Company  appeals.    Affirmed. 

Ulric  Z.  WUey  and  Arthur  H.  Jones,  for  appellant. 
Barman,  Miller  &  Blair  and  Miers  &  Corr,  for  appellees. 

Ibach,  C.  J. — This  was  an  action  by  appellee  Swaney  to 
be  subrogated  to  the  rights  of  appellee  Pafford  to  the  ex- 
tent of  $500  in  an  insurance  policy  issued  by  appellant  to 
Pafford,  she  having  paid  off  a  mortgage  on  the  insured  prop- 
erty, and  demanding  judgment  against  appellee  Pafford  and 
appellant.  Mrs.  Swaney  had  been  the  owner  of  the  mort- 
gaged property,  and  had  sold  it  to  Pafford,  who  assumed 
the  mortgage  and  promised  to  assign  the  insurance  policy 
to  Mrs.  Swaney  or  the  holder  of  the  mortgage  in  ordeir  to 
secure  her.  When  the  mortgage  became  due  Pafford  re- 
fused to  pay  it,  and  Mrs.  Swaney,  in  order  to  prevent  being 
sued  on  the  mortgage,  paid  it  off,  relying  on  Pafford 's  state- 
ment that  he  had  assigned  an  interest  of  $400  in  the  policy 
to  the  owner  of  the  mortgage  debt.  Pafford  by  way  of 
cross-complaint  sought  to  recover  against  appellant  on  the 
same  insurance  policy,  alleging  the  total  destruction  by  fire 
of  the  proi)erty  insured,  and  that  he  was  entitled  to  recover 
the  full  amount  of  the  policy,  $1,000.  A  verdict  was  re- 
turned by  the  jury  in  favor  of  appellee  Swaney  against  ap- 
pellant. Appellee  Swaney  remitted  the  verdict  against 
appellant.  Judgment  was  rendered  that  Pafford  recover 
from  appellant  $1,000  and  his  costs  and  charges  expended 
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on  his  cross-complaint,  that  Mrs.  Swaney  recover  of  Faf- 
ford,  $400  and  her  costs  in  the  action,  and  it  was  '' further 
ordered  and  adjudged  and  decreed  by  the  court  that  said 
plaintiff  be  and  she  is  hereby  subrogated  to  the  right  of  said 
Elva  Pafford  in  the  judgment  rendered  in  his  favor  herein 
against  the  Manufacturers  Mutual  Fire  Insurance  Com- 
pany for  $1,000,  to  the  amount  of  $400  thereof,  and  $400  of 
said  judgment  shall  be  and  hereby  is  declared  to  be  for  the 
use  and  benefit  of  the  plaintiff,  and  is  hereby  declared  to  be- 
long to  plaintiff,  and  upon  the  payment  of  said  $1,000  by  said 
defendant  insurance  company  to  the  clerk  of  this  court, 
said  plaintiff  is  hereby  authorized  to  receipt  for  $400  of  the 
same  and  enter  satisfaction  thereof  for  said  $400,  which 
shall  be  a  full  satisfaction  and  discharge  of  said  judgment 
to  that  extent." 

Appellant  has  made  certain  objections  to  appellee 

1.  Swaney 's  complaint  and  supplemental  complaint. 
These  objections  are  unavailing,  for  no  judgment  was 
rendered  in  favor  of  appellee  Swaney  against  appel- 

2.  lant,  and  consequently,  if  there  was  any  error  in  the 
proceedings  between  her  and  Pafford,  appellant  was 

not  harmed,  and  could  not  complain. 

Appellant  cannot  complain  of  the  remitting  of  the  verdict 
against  it.  Kelley  v.  Kelley  (1894),  8  Ind.  App.  606,  34  N. 
E.  1009. 

No  demurrer  was  filed  to  Pafford 's  cross-complaint,  but 

appellant  has  assigned  as  error  that  it  does  not  state  facts 

sufiScient  to   constitute   a  cause   of  action   against 

3.  appellant.  The  allegation  of  the  performance  of 
the   conditions   of   the   contract   by   Pafford   is   in 

the  following  words,  "that  on  March  20,  1909,  this  de- 
fendant gave  the  defendant  company  due  notice  of  proof 
of  said  fire  and  also  he  has  duly  performed  on  his  part  aU 
the  conditions  required  by  said  policy  of  insurance.''  Ap- 
pellant contends  that  this  averment  is  merely  that  he  gave 
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notice  of  having  performed  the  conditions  of  the  policy,  and 
that  it  does  not  state  that  he  did  perform  such  conditions. 
This  contention,  which  depends  mainly  upon  the  fact  that 
there  is  no  comma  between  the  words  "fire'*  and  **and,*'  is 
hypercritical,  is  not  a  reasonable  construction  of  the  aver- 
ments of  the  pleading,  and  would  do  violence  to  the  gram- 
matical construction  of  the  sentence. 

It  is  averred  in  the  cross-complaint  that  Pafford  on  Febru- 
ary 1, 1909,  was  the  owner  of  certain  real  estate  situated  in 

Monroe   County,    Indiana,   on   which   was  situated 
4.    a   steam    flour   mill,    and   in   which   was   situated 

certain  mill  machinery,  of  all  of  which  he  was 
the  owner;  that  on  said  day  in  consideration  of  the 
sum  of  $45  paid  by  PaflFord  to  the  defendant  insurance 
company  as  a  premium,  it  executed  and  delivered  to  him  a 
policy  of  insurance  on  all  of  said  property  for  $1,000; 
that  on  February  18,  1909,  the  said  mill  building,  ma- 
chinery therein  and  connected  therewith  as  described  in 
said  policy  was  burned  and  wholly  destroyed  by  fire.  Thus 
it  will  be  apparent  that  this  pleading  does  not  directly  aver 
that  Pafford  was  the  owner  of  the  property  at  the  time  of  the 
fire,  but  only  that  he  was  the  owner  when  it  was  insured, 
some  eighteen  days  before  the  fire.  Appellant  urges  that  it 
is  absolutely  essential  to  the  sufiBciency  of  a  pleading  predi- 
cated upon  an  insurance  policy,  seeking  to  recover  damages 
by  reason  of  loss  by  fire,  to  allege  that  the  pleader  was  the 
owner  of  the  property  destroyed  at  the  time  of  the  destruc- 
tion. To  this  appellee  replies  by  citing  the  rule  of  law  that 
where  ownership  is  shown  to  exist  at  a  certain  time,  the  pre- 
sumption is  that  it  continues  until  the  contrary  appears. 
The  cases  cited  by  appellee  are  not,  however,  cases  where 
an  action  was  brought  on  a  policy  of  insurance,  except  that 
of  Phemx  Ins.  Co.  v.  Pickel  (1889),  119  Ind.  155,  158,  21 
N.  B.  546, 12  Am.  St.  393,  and  in  that  case  the  averments  of 
ownership  at  the  time  the  policy  was  issued  were  aided  by 
Vol.  53—28 
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other  averments  which  inferentially  showed  ownership  at 

the  time  of  the  loss.     The  rule  is,  however,  that  where  a 

complaint  is  not  attacked  in  the  trial  court,  and  its 

5.  defects,  even  though  they  might  be  fatal  to  its  sufS- 
ciency  if  tested  by  demurrer,  are  such  as  may  be  ob- 
viated by  evidence,  they  are  cured  by  a  verdict  and  judg- 
ment. Burkett  v.  Holman  (1885),  104  Ind.  6,  3  N.  B.  406; 
Indianapolis,  etc.,  B.  Co.  v.  McCaffery  (1880),  72  Ind.  294; 
Boberts  v.  Porter  (1881),  78  Ind.  130;  Bronnenburg  v. 
Binker  (1891),  2  Ind.  App.  391,  28  N.  E.  568;  Town  of 
MonticeUo  v.  Kennard  (1893),  7  Ind.  App.  135,  34  N.  B. 
454;  Barter  v.  Parsons  (1896),  14  Ini  App.  331,  42  N. 
B.  1025. 

Appellant's  objection  to  the  cross^omplaint  might  have 
been  well  taken  if  presented  by  demurrer.  But  against  an 
objection  presented  here  for  the  first  time,  we  must  regard 
such  a  deficiency  as  that  urged,  to  have  been  cured  by  the 
evidence  and  the  verdict.  The  evidence  showed  that  Paf- 
f ord  was  the  owner  at  the  time  of  the  fire. 

It  is  also  contended  that  the  court  erred  in  sustaining  the 
demurrer  of  appellee  Swaney  as  to  appellant's  second  para- 
graph of  answer,  but,  as  we  have  said  before,  since 

6.  appellee  Swaney  recovered  no  judgment  against  ap- 
pellant, appellant  can  here  take  no  advantage  had 

there  been  an  erroneous  ruling  in  her  favor. 

The  policy  contained  the  following  provision  relating  to 
encumbrances,  ^'It  is  understood  that  any  subsequent  mort- 
gage or  encumbrance  on  any  property  insured  under 

7.  this  policy  unless  consent  of  the  company  is  endorsed 
hereon,  cancels  and  annuls  this  policy  absolutely, 

•  •  •  or  if  the  subject  of  insurance  be  personal  property 
and  be  or  become  encumbered  by  chattel  mortgage.''  The 
evidence  shows  that  there  was  a  real  estate  mortgage  on  the 
property  at  the  time  the  policy  was  issued.  It  does  not 
show  that  the  property  was  at  any  time  encumbered  by  a 
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chattel  mortgage,  or  that  it  was  encumbered  subsequently  to 
the  issuing  of  the  policy  by  a  real  estate  mortgage.  It  is 
only  a  subsequent  real  estate  mortgage,  or  an  existing  chat- 
tel mortgage  which  will  cancel  the  policy,  according  to  its 
terms.  Therefore  the  court  did  not  err  when  he  instructed 
the  jury  that  there  was  a  failure  on  the  part  of  the  defend- 
ant to  prove  that  the  policy  was  cancelled  under  the  above 
provision  because  of  the  existence  of  the  real  estate  mortgage 
given  previously  to  the  time  when  the  policy  was  issued. 

By  the  third  paragraph  of  answer  appellant  pleaded  that 
the  policy  is  void  by  its  provisions  if  the  insured  misrepre- 
sents any  fact  material  to  the  risk,  and  that  appellee 

8.  Pafford  misrepresented  that  the  property  was  free 
and  unencumbered,  and  that  appellant  relying  on 

such  statement,  issued  the  policy.  The  evidence  shows  that 
Pafford  made  no  statements  or  representations  as  to  any 
mortgage  on  the  property,  and  was  not  asked  to  do  so. 
Where  there  is  no  written  application  for  insurance,  and  no 
questions  asked,  and  no  statements  made  by  the  insured,  and 
no  knowledge  by  him  that  the  existence  of  a  mortgage  would 
avoid  a  x>olicy,  the  company  is  deemed  by  issuing  the  policy 
to  have  waived  the  provisions  for  forfeiture  by  reason  of. 
existing  encumbrances.  Olens  Fails  Ins.  Co.  v.  Michael 
(1907),  167  Ind.  659,  678,  74  N.  E.  964,  79  N.  E.  905,  8  L. 
B.  A.  (N.  S.)  708 ;GermanMvi.  Ins.  Co.  Y.Niewedde  (1895), 
11  Ind.  App.  624,  39  N.  E.  534;  Continental  Ins.  Co.  v. 
Munn3  (1889),  120  Ind.  30,  22  N.  E.  78,  5  L.  B.  A.  430.  But 
in  the  present  case  there  was  not  even  a  provision  against 
existing  real  estate  mortgages. 

Another  provision  of  the  policy  was,  that,  if  the  policy 

should  be  assigned  before  a  loss,  then  it  would  become  void. 

Appellant  by  its  fourth  paragraph  of  answer  pleaded 

9.  that  the  policy  was  under  this  provision  void,  be- 
cause it  had  been  assigned  to  Mrs.  Swaney  before  the 

fire.     The  court  instructed  the  jury  that  it  was  a  question 
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of  fact  for  its  detennination  whether  Pafford  assigned 
the  policy  to  Mrs.  Swaney  before  the  fire;  that  he  could 
assign  the  policy  in  two  ways,  by  written  assignment,  or  by 
delivering  to  her  the  policy  on  an  agreement  vesting  the  title 
thereto  in  her,  in  either  case  vesting  in  her  the  right  to  main- 
tain an  action  thereon ;  that  if  he  simply  promised  that  he 
would  get  the  property  insured  and  would  assign  her  the 
policy,  or  if  he  afterwards  said  that  he  had  assigned  the  pol- 
icy, neither  nor  both  would  constitute  an  assignment  of  the 
policy,  but  to  constitute  an  assignment  there  must  be  an 
actual  transfer,  either  by  actual  delivery,  or  in  writing; 
that  if  he  promised  to  assign  the  policy  and  afterwards  said 
he  had  assigned  it,  that  would  not  constitute  such  an  assign- 
ment as  would  avoid  the  policy,  but  would  simply  show  a 
failure  on  Pafford 's  part  to  do  what  he  said  he  would  do, 
which  would  in  no  way  invalidate  the  policy  or  be  such  an 
act  of  Pafford 's  as  would  avail  the  defendant  in  this  suit; 
that  the  answer  alleges  assignment  of  the  policy  by  Pafford 
to  Mrs.  Swaney,  and  that  proof  of  an  agreement  to  assign 
said  x>olicy  to  Dill,  or  a  statement  of  Pafford  subsequently 
made  that  he  had  assigned  the  policy  to  Dill  would  be  a 
variance,  would  not  sustain  the  answer,  and  would  not  avoid 
the  policy.  "We  think  that  these  instructions  stated  the  law 
correctly.  The  following  authorities  sustain  generally  the 
position  that  a  promise  to  assign  a  policy  and  a  subsequent 
statement  that  the  policy  had  been  assigned,  when  there  was 
no  legal  assignment,  would  not  avoid  the  policy.  Lazarus  v. 
Commonwealth  Ins.  Co,  (1827),  22  Mass.  76;  Oriffey  v.  New 
York  Cent.  Ins.  Co.  (1885),  100  N.  Y.  417,  3  N.  E.  309,  53 
Am.  Rep.  202;  Mahr  v.  Bartlett  (1889),  53  Hun  388,  7  N. 
Y.  Supp.  143. 
No  error  appears,  and  the  judgment  is  affirmed. 

Note.— Reported  in  101  N.  E.  843.  See,  also,  under  (1,  6)  3  Cyc. 
233;  (2)  3  Cyc.  234;  (3)  19  Cyc.  921;  (4)  31  Cyc.  720,  760;  (7) 
19  Cyc  756,  815;  (8)  19  Cya  815;  (9)  19  Cyc.  637.  As  to  what 
Judgments  and  orders  may  be  appealed  from,  see  20  Am.  St  173.    As 
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to  what  Increase  of  hazard  amounts  to  forfeiture  of  fire  policy,  see 
66  Am.  St  691.  As  to  wbat  constitutes  assignment  of  insurance 
and  when  is  such  valid,  see  56  Am.  Dec.  747.  On  the  question  of 
mortgage  as  affecting  change  of  title  or  interest  in  insured  prc^rty, 
see  38  L.  R.  A.  562. 


Turner  v.  Hammerlb. 

[No.  8,a36.    Filed  May  13,  1913.1 

!•  Descent  and  Distbibution. — Rights  of  SurvMnff  Wifej— Es- 
tates Under  Five  Hundred  Dollars, — Under  §§2943-2946  Bums 
1908,  §§2419  and  2422  R.  S.  1881,  Acts  1903  p.  146,  providing  for 
the  vesting  in  the  widow  of  the  estate  of  her  deceased  husband, 
where  the  same  is  worth  less  than  $500,  the  rights  of  a  widow, 
who  has  complied  with  all  the  conditions  imposed  by  the  statute 
and  has  procured  a  decree  vesting  title  in  her,  are  not  affected  by 
an  outstanding  Judgment  for  tort  against  the  decedent,  on  which 
an  execution  had  been  issued  and  served  in  the  lifetime  of  dece- 
dent, since  the  statute  specifically  provides  that  a  widow  in  acquir- 
ing property  thereunder  shall  not  be  liable  for  any  of  decedent's 
debts,  except  mortgages  of  real  estate  and  the  expenses  of  his  last 
sickness  and  funeral,    p.  438. 

Prom  Probate  Court  of  Marion  County  (10,356) ;  Frank 
B.  Ross,  Judge. 

Proceedings  by  Katherine  Hammerle,  widow  of  Peter 
Hammerle,  deceased,  to  have  the  estate  of  decedent  vested 
in  her  as  worth  less  than  $500.  From  a  judgment  vesting 
the  estate  in  such  widow,  and  denying  the  application  of 
Alma  B.  Turner,  a  judgment  creditor  of  decedent,  for  a  re- 
appraisement,  this  appeal  is  prosecuted.     AffirmecL 

Frcmk   M,    Hay,   Frank    C.   Starkey   and    Charles   A, 
Slinger,  for  appellant. 
John  P.  Leyendecker,  for  appellee. 

Adams,  J. — ^Appellee,  as  the  widow  of  Peter  Hammerle, 
filed  her  petition  to  have  the  estate  of  her  late  husband 
vested  in  her,  pursuant  to  §§2943-2946  Bums  1908, 
§2419  B.  S.  1881,  Acts  1903  p.  145,  §2422  B.  S.  1881.    Ap- 
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praisers  were  apx>oiiited,  and  returned  an  inventory  and 
appraisement,  showing  the  entire  estate  to  be  worth  leas  than 
$500.  Appellant,  as  a  judgment  creditor  of  Peter  Ham- 
merle,  asked  for  a  reappraisement,  which,  when  made  and 
returned,  still  disclosed  an  estate  worth  less  than  $500.  Ap- 
pellant then  filed  a  verified  motion  and  petition  for  the  ap- 
pointment of  an  administrator.  The  motion  was  overmled, 
and  the  court  entered  a  decree  vesting  the  estate  in  appel- 
lee.    This  ruling  is  complained  of  as  error. 

In  her  petition  for  the  appointment  of  an  administrator, 
appellant  showed  that  she  was  the  owner  of  a  judgment  in 

tort  for  $750,  rendered  against  Peter  Hammerle ;  that 
1.    execution  had  been  issued  on  the  judgment  and  served 

on  said  Peter  Hammerle  shortly  before  his  death.  Ap- 
pellant insists  that  as  her  judgment  became  a  lien  on  the 
property  which  appellee  asked  to  have  set  off  to  her,  and  as 
said  property  might  have  been  sold  as  the  property  of  Peter 
Hammerle,  without  the  privilege  of  exemption,  it  must  follow 
that  her  lien  cannot  be  divested  by  the  death  of  the  judg- 
ment debtor.  There  is  no  merit  in  this  contention.  The 
statute  which  provides  an  exemption,  from  sale  on  judgments 
arising  out  of  contract,  to  the  extent  of  $600  in  value  to  resi- 
dent householders,  bears  no  relation  to  the  statute  giving  to 
a  widow,  under  certain  conditions,  the  entire  estate  of  her 
husband,  where  the  same  is  worth  less  than  $500.  When  a 
widow  has  complied  with  all  the  conditions  imposed  by  law, 
and  the  court  has  entered  a  decree  vesting  in  her  the  title 
to  such  estate,  then,  by  the  terms  of  the  statute,  **such 
widow  shall  not  be  liable  for  any  of  the  decedent's  debts, 
except  mortgages  of  real  estate,  but  she  shall  pay  and  may 
be  sued  for  reasonable  funeral  expenses  of  the  deceased  and 
expenses  of  his  last  sickness."  §2946  Bums  1908,  supra. 
The  words  of  the  statute  are  plain  and  unambiguoua  There 
is  no  room  for  construction.  A  judgment  in  tort  is  not  one 
of  the  debts  enumerated  which  the  widow  is  bound  to  pay, 
and  as  she  is  discharged  from  the  payment  of  all  debts  other 
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than  those  named,  she  is  not  liable  personally,  nor  is  her 
property  liable  for  the  payment  of  appellant's  judgment. 
The  court  did  not  err  in  denying  the  petition  for  the  ap- 
pointment of  an  administrator. 
The  judgment  is  affirmed. 

Note.— Reported  in  101  N.  E.  827.  See,  also,  18  Cyc,  383,  387. 
As  to  liability  of  heirs  and  devisees  for  debts  of  ancestors  and 
devisors,  see  112  Am.  St  727. 


St.  Joseph  Valley  Railroad  Company  v.  Rabeb 
&  Lanq  Manufacturing  Company  et  al. 

[No.  7,928.    Filed  May  14,  1913.] 

1.  Appeal. — Questions  Presented. — Briefs, — Requisites. — ^The  errors 
relied  on  for  reversal  must  be  pointed  out  In  appellant's  brief  in 
accordance  with  Rule  22  of  the  Supreme  and  Appellate  Ck)urt8. 
p.  439. 

2.  Appea-Lt— iJerieic. — Judgment. — Presumptionok — Tllie  court  will 
not  search  the  record  for  error,  and,  none  being  shown  by  appel- 
lant, will  presume  that  the  Judgment  is  correct    pw  440. 

From  Dekalb  Circuit  Court;  Emmett  A.  Brattwn,  Judge. 

Action  between  the  St.  Joseph  Valley  Railroad  Company 
and  the  Raber  &  Lang  Manufacturing  Company  and  an- 
other. From  a  judgment  for  the  latter,  the  former  appeals. 
Affirmed. 

John  G.  Yeagley  and  P.  V.  Hoffman,  for  appellant. 
Link  &  Atkinson  and  Leonard,  Rose  &  Zolloirs,  for  ap- 
pellee. 

Laibt,  J. — ^Many  of  the  alleged  errors  by  which  appellant 
seeks  to  reverse  the  judgment  of  the  trial  court  are  not  so 
presented  in  the  briefs  as  to  require  consideration. 
1.    It  is  well  settled  that  the  errors  relied  on  for  re- 
versal must  be  pointed  out  by  the  brief  of  appellant 
in  accordance  with  Rule  22  of  the  Supreme  and  Appellate 
Courts.     The  judgment  of  the  trial  court  is  presumed  to  be 
correct  and  this  court  will  never  search  the  record  to  find 
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a  cause  for  reversal.    Chicago,  etc.,  R.  Co,  v.  Pritch- 
2.    ard  (1907),  168  Ind.  398,  79  N.  B.  508,  81  N.  B. 

78,  9  L.  R.  A.  (N.  S.)  857;  Webster  v.  Bligh  (1912), 
50  Ind.  App.  56,  98  N.  E.  73.  The  brief  of  appellant  as 
originally  filed  failed  to  set  out  a  copy  of  the  motion  for  a 
new  trial  or  to  give  its  substance.  By  permission  of  the 
court  the  brief  has  been  amended  in  this  respect,  but  it  still 
falls  far  short  of  a  compliance  with -the  rule.  Appellant's 
brief  may  be  considered  as  properly  presenting  some  of  the 
questions  relied  on  for  reversal,  and  these  we  have  carefully 
examined.  We  think,  however,  that  no  good  purpose  would 
be  served  by  a  separate  discussion  of  each  question.  The 
opinion  might  be  so  prepared  as  to  point  out  the  questions 
which  are  not  properly  presented  and  might  point  out 
wherein  the  briefs  fail  in  this  respect.  It  might  then  take 
up  the  questions  raised  and  separately  dispose  of  them  by 
showing  either  that  no  error  was  committed  in  the  ruling 
complained  of,  or  that  the  error  was  not  prejudicial.  Such 
a  course  would,  however,  unnecessarily  extend  this  opinion, 
owing  to  the  numerous  questions  sought  to  be  presented,  and 
would  involve  a  reiteration  of  well-settled  propositions  of 
law  often  announced  and  applied  by  the  courts  of  appeal  of 
this  State.  It  would  be  of  no  value  to  the  profession  and 
would  afford  little  satisfaction  to  the  litigants.  So  far  as 
disclosed  by  the  brie&  the  case  appears  to  have  been  fairly 
tried  upon  its  merits. 
Judgment  affirmed. 

Note. — ^Reported  in  101  N.  B.  832.  See,  also,  under  (1)  2  Cyc. 
1014;  (2)  3  Cyc.  275.  As  to  the  effect  of  appeal  or  of  right  of 
appeal  on  judgment  as  res  adjudUxUa^  see  37  Am.  St  29. 
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Rose  v.  Rose,  Guardian. 

[No.  7,949.    Filed  May  14,  1913,] 

1.  DBuirKABDS. — Guardians. — Discharge  of  Ouardian. — Discretion 
of  Court.—Siatutes,— Under  §6177  Barns  1908,  §4320  R.  S.  1881, 
providing  that  upon  the  application  of  a  drunkard,  who  is  under 
guardianship,  his  pr(^>erty  shall  be  restored  and  the  guardian 
discharged,  if  such  applicant  shall  show  to  the  court  by  satis- 
factory evidence  that  he  has  reformed  and  has  voluntarily  re- 
frained from  the  use  of  intoxicating  liquors  for  at  least  one  year 
preceding  the  application,  some  discretionary  power  is  vested  in 
the  court  to  determtoe  whether  it  has  been  satisfactorily  shown 
that  the  inebriate  has  reformed  and  has  voluntarily  refrained 
from  the  use  of  liquor  for  at  least  one  year  preceding  the  appli- 
cation,   p.  443. 

2.  Dbunkasds. — Discharge  of  Quardian- — Reformction, — The  refor* 
mation  contemplated  by  §6177  Bums  1908,  §4320  R.  S.  1881,  pro- 
viding for  the  discharge  of  the  guardian  of  an  habitual  drunkard 
on  a  proper  showing  that  the  inebriate  has  reformed,  is  none 
other  than  that  of  a  good  faith  reformation  of  the  inebriate  in 
his  use  of  intoxicating  liquors,  and  is  shown  by  satisfactory  evi- 
dence that  he  has  in  fact  been  led  to  see  and  realize  the  import- 
ance of  controlling  his  appetite  for  liquor,  and  that  by  his  total 
abstinence  for  the  period  relied  on  he  has  evidenced  both  a  good 
faith  desire  and  ability  to  continue  to  refrain  from  the  use  of  such 
liquors,    p.  444. 

8.  Dbunkabds. — Application  for  Discharge  of  Qaardian. — Evidence. 
— Discretion  of  Court, — Although  the  evidence  on  the  application 
of  a  drunkard  to  have  his  property  restored  and  the  guardian  dis- 
charged, showed  that  he  had  refrained  from  drinking  for  a  period 
of  about  a  year  and  a  half  prior  to  the  trial  of  the  cause,  the 
court  did  not  abuse  its  discretion  in  denying  the  application, 
where  the  interrogation  of  the  applicant  by  the  court  developed 
facts  tending  to  show  that  he  had  once  before  refrained  from 
drinking  for  about  a  year  and  then  commenced  again,    p.  444, 

4.  Appeal. — Review, — Harmless  Error, — Admission  of  Evidence. — 
The  error,  if  any,  on  the  application  of  a  drunkard  for  the  dis- 
cbarge of  his  guardian,  in  permitting  questions  to  be  propounded 
relative  to  the  applicant's  moral  character,  and  the  character  of 
his  place  of  business,  was  harmless,  where  the  record  discloses 
that  none  of  the  witnesses  testified  to  any  immorality,  violence 
or  vice  on  the  part  of  the  appellant  for  a  period  of  a  year  and 
a  half.    p.  445. 
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From  Vanderburgh  Circuit  Court ;  A.  C.  Hawkins,  Judge 
Pro  Tern. 

Action  by  James  L.  Boee  against  Henry  L.  Rose,  his 
guardian,  for  the  restoration  of  his  property  and  the  dis- 
charge of  such  guardian.  From  a  judgment  denying  the 
relief  and  continuing  the  guardianship,  the  plaintiff  appeals. 
Affthned. 

Edgar  Durre  and  Clifford  T.  Curry,  for  appellant 
Ceorge  A.  Cunmngham,  for  appellee. 

HoTTEL,  J. — This  IS  an  action  based  on  §6177  Bums  1908, 
§4320  R.  S.  1881.  The  facts  shown  by  appellant's  verified 
petition  are  in  substance  as  follows:  At  the  September 
term,  1897,  of  the  Vanderburgh  Circuit  Court,  appellant 
was  placed  under  guardianship,  under  §6175  Bums  1908, 
§4318  R.  S.  1881,  on  account  of  the  fact  that  he  was  an  habit- 
ual drunkard  and  appellee  was  appointed  his  guardian.  At 
the  time  appellant  filed  his  petition  herein  more  than  one 
year  had  elapsed  since  such  appointment,  and  appellant  no 
longer  suffered  from  the  infirmity  of  inebriacy ;  but  had  re- 
formed and  voluntarily  refrained  from  the  use  of  intoxicat- 
ing liquors  for  more  than  one  year  and  was  fully  capable  of 
managing  his  own  property  and  estate,  and  there  was  no 
need  for  the  continuation  of  such  guardianship.  Summons 
was  duly  issued  for  the  guardian,  and  attorneys  appeared  for 
the  wife  of  the  appellant  but  filed  no  answer  or  other  plead- 
ing. The  cause  was  tried  by  the  court  and  after  having 
heard  the  evidence,  the  court  denied  the  restoration  of  the 
property  and  continued  the  guardianship.  Motion  for  new 
trial  was  overruled  and  this  ruling  is  assigned  as  error. 
Several  grounds  for  new  trial  are  stated  in  the  motion  there- 
for, but  those  urged  and  relied  on  for  reversal  relate  to  the 
admission  of  evidence  and  to  the  sufficiency  of  the  evidence 
to  sustain  the  decision. 

The  real  question  presented  by  the  appeal,  turns  on  the 
construction  to  be  given  to  §6177  Bums  1908,  supra^  which 
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is  as  follows:  ^'If,  at  any  time  after  one  year  from 
1.    the  appointment  of  such  guardian,  such  person  shall 

make  application  to  such  court  to  have  his  property 
restored  to  him  and  such  guardian  discharged,  and  shall 
show  to  the  court,  by  satisfactory  evidence,  that  he  has  re- 
formed, and  has  voluntarily  refrained  from  the  use  of  intox- 
icating liquors  for  at  least  one  year  preceding  such  applica- 
tion, such  court  shall  order  his  property  restored  to  him  and 
such  guardian  discharged  upon  making  proper  settlement 
with  the  court."  It  is  insisted  by  the  appellant  that  this 
section  is  mandatory  and  requires  the  trial  court  in  such 
case  to  restore  the  property  where  the  undisputed  evidence 
shows  that  the  petitioner  has  voluntarily  refrained  from 
the  use  of  intoxicating  liquor  for  more  than  one  year.  We 
have  been  unable  to  find  any  construction  of  such  statute  by 
either  of  the  courts  of  appeal  of  this  State,  but  we  think  its 
language  indicates  an  intention  on  the  part  of  the  legislature 
to  lodge  some  discretionary  power  with  the  trial  court  called 
upon  to  determine  whether  the  inebriate  should  have  re- 
stored  to  him  the  control  of  his  property.  Before  it  is  au- 
thorized to  restore  such  control,  such  court  must  be  shown 
by  satisfactory  evidence  that  the  inebriate  has  reformed  and 
has  voluntarily  refrained  from  the  use  of  intoxicating  liquor 
for  at  least  one  year  preceding  such  application.  We  think 
it  clear  that  this  language  imports  an  intention  on  the  part 
of  the  legislature  to  deprive  the  trial  court  of  any  discretion- 
ary power  in  the  matter  of  restoring  such  property  within 
the  year  after  the  appointment  of  such  guardian,  but  the 
words  "a^  least**  used  in  the  connection  in  which  they  are, 
make  equally  clear  an  intention  to  give  to  such  court  some 
discretionary  power  after  the  expiration  of  the  year.  The 
petitioner  in  such  case  does  not  comply  with  the  terms  of  the 
statute  by  simply  showing  that  he  has  voluntarily  refrained 
from  the  use  of  liquor  for  the  period  mentioned,  but  he 
must  also  show  by  satisfactory  evidence  that  he  has  re- 
formed. 
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We  do  not  mean  to  be  understood  as  holding  or  indicating 
that  any  reformation  is  contemplated  by  the  section  of  stat- 
ute involved,  other  than  that  of  a  good  faith  reforma- 

2.  tion  of  the  inebriate  in  his  use  of  intoxicating  liquors, 
but  such  court  must  be  shown  by  satisfactory  evi- 
dence that  the  inebriate  has  in  fact  been  led  to  see  and  real- 
ize the  importance  of  controlling  his  appetite  for  liquor,  and 
that  by  his  total  abstinence  for  the  period  relied  on,  he  has 
evidenced  both  a  good  faith  desire  and  ability  to  continue 
to  refrain  from  the  use  of  such  liquors. 

It  is  insisted  by  counsel  for  appellant  that  even  if  it  be 

conceded  that  the  statute  involved  lodges  in  the  trial  court 

a  discretionary  power,  that  the  undisputed  evidence 

3.  in  this  case  shows  that  there  has  been  such  an  abuse 
of  this  discretion  by  such  court  as  calls  for  a  reversal 

of  its  decision.  The  evidence  that  the  appellant  had  re- 
frained from  drinking  for  a  period  of  about  a  year  and  a 
half  prior  to  the  trial  of  the  cause,  is  undisputed  and,  stand- 
ing alone,  would  indicate  an  abuse  of  the  discretionary  power 
vested  in  the  trial  court,  but  this  was  not  all  the  evidence 
given  in  the  case.  Appellant  was  questioned  by  the  trial 
court,  and  this  examination  developed  that  about  two  or 
three  years  before  the  trial,  he,  in  company  with  his  brother 
and  brother-in-law,  the  guardian,  went  to  the  trial  judge  and 
on  that  occasion  in  an  extended  conversation  between  such 
parties,  appellant  stated  to  such  judge  in  substance  that  he 
had  overcome  his  appetite  for  liquor,  that  he  had  not  taken  a 
drink  for  about  a  year  and  that  he  would  never  take  another 
drink,  and  expressed  a  desire  that  such  judge  should  have 
his  guardian  then  report  and  turn  appellant's  property  over 
to  him.  The  guardian  then  said  to  appellant  that  he  and 
his  brother  and  the  judge  were  his  friends  and  would  gladly 
turn  his  property  over  to  him  but  that  they  did  not  believe 
that  he  had  abstained  from  the  use  of  intoxicating  liquor 
long  enough,  that  they  thought  that  he  ought  to  wait  a  little 
longer.     Appellant  insisted  that  he  had  reformed  and  would 
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never  take  another  drink  of  intoxicants.  The  guardian  and 
appellant's  brother  then  stated  to  appellant  that  if  he  would 
promise,  in  the  presence  of  the  judge,  that  he  would  stay 
sober  until  the  first  of  January,  following,  that  they  would 
come  into  court  and  say  to  the  court  that  he  was  capable  of 
managing  his  own  property  and  that  it  should  be  turned 
over  to  him.  Appellant  reluctantly  consented  to  this  ar- 
rangement. The  judge  then  told  him  that  he  would  only 
be  too  glad  to  turn  his  property  over  to  him  if  he  would 
show  the  court  and  his  brother  and  brother-in-law  that  he 
was  going  to  abstain  from  the  use  of  liquor.  Before  the 
first  of  January  he  had  been  intoxicated  and  inside  of  two 
months  was  **down  in  the  gutter",  and  as  bad  as  before.  This 
evidence  is  of  such  a  character  as  to  prevent  us  from  saying 
that  there  was  a  clear  abuse  of  the  trial  court  in  the  decision 
it  reached. 

Certain  questions  were  propounded  to  the  appellant  and 

other  witnesses  when  on  the  stand  relative  to  appellant's 

moral  character,  and  the  character  of  his  place  of 

4.  business,  involving  an  insinuation  that  it  was  visited 
by  immoral  women.  These  questions  were  objected 
to  and  furnish  some  of  the  grounds  for  new  trial.  Appellant, 
in  his  brief,  states  that  after  the  court  **let  the  bars  down" 
so  that  appellee  might  bring  in  what  appellant  deemed  a 
collateral  matter,  "not  one  witness  testified  to  a  single  act 
of  immorality,  violence  or  vice  on  the  part  of  appellant  for 
the  period  of  a  year  and  a  half."  Appellant  is  corroborated 
in  this  statement  by  the  record.  It  follows  that  no  harm 
could  have  resulted  from  the  answers  and  hence  no  re- 
versible error  is  presented  by  the  admission  of  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

XoTE.— Reported  In  101  N.  B.  827.  See,  also,  under  (1)  14  Cyc. 
1102;  (4)  40  Cyc.  2410.  As  to  cases  in  which  the  exercise  of  Judi- 
cial discretion  may  be  controlled,  see  98  Am.  Dec.  375. 
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South  Whitley  Hoop  Company  v.  Union  National 

Bank. 

[No.  7,95&    Filed  May  15,  1913.] 

1.  Bills  and  Notes. — Bills  Payable  With  Exchange. — NegotiabiU' 
ty, — The  words  ''with  exchange**,  or  equivalent  language,  raider 
a  hill  otherwise  negotiable  by  the  law  merchant  in  this  State, 
nonnegotlable  in  such  manner,  even  though  it  is  made  payable  at 
the  place  where  it  Is  drawn  and  the  questimi  of  exchange  is 
thereby  not  involved,    p.  447. 

From  Whitley  Circuit  Court ;  Luke  H.  Wrigley,  Judge. 

Action  by  the  Union  National  Bank  against  the  South 
Whitley  Hoop  Company.  Prom  a  judgment  for  plaintiff, 
the  defendant  appeals.     Reversed, 

Vesey  dk  Vesey  and  Gates  dk  Whiteleather,  for  appellant 
F.  B.  Moe,  for  appellee. 

Fee/f,  p.  J. — This  is  a  suit  upon  two  bills  of  exchange, 
duly  accepted  by  appellant,  drawn  by  and  payable  to  the 
North  Bloomfield  Hoop  Company,  Warren,  Ohio,  and  dis- 
counted by  it  at  the  Union  National  Bank  of  said  city.  One 
of  said  bills  of  exchange  is  as  follows : 

*'$500.  South  Whitley,  Ind.,  Dec.  26,  1908. 

After  four  months  (120  days),  pay  to  the  order  of 
North  Bloomfield  Hoop  Co.,  Five  Hundred  Dollars, 
with  exchange.  Value  received  and  charge  to  the  ac- 
count of  North  Bloomfield  Hoop  Co.,  W.  A.  KUgore, 
Pres. 

To  South  Whitley  Hoop  Co.,  So.  Whitley,  Ind. 

Accepted  and  payable  at  the  Farmers  State  Bank, 
South  Whitley,  Ind. 

The  South  Whitley  Hoop  Co.,  J.  W.  Donaldson,  Sec. 
and  Mgr. 

Deposit  at  Union  Nat.  Bank,  Warren,  Ohio.  North 
Bloomfield  Hoop  Co.,  W.  A.  Eilgore,  Pres.'' 

The  appellant  filed  four  paragraphs  of  answer,  the  first 
of  which  was  a  general  denial,  the  second,  want  of  considera- 
tion, the  third  averred  facts  to  show  that  instruments  sued  on 
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were  executed  without  authority,  were  never  ratified  and 
were  tdtra  vires  and  void.  The  fourth  pleaded  as  a  set-ofF 
a  debt  due  appellant  from  the  North  Bloomfield  Hoop  Com- 
pany. The  errors  assigned  and  argued  relate  to  the  action 
of  the  court  in  sustaining  demurrers  to  each  the  second, 
third  and  fourth  paragraphs  of  answer  for  insufficiency  of 
the  facts  alleged  to  constitute  a  defense  to  appellee's  cause 
of  action.  Counsel  on  both  sides  concede  that  the  special 
paragraphs  of  answer  are  insufficient  if  the  instruments  sued 
on  are  negotiable  by  the  law  merchant  and  sufficient  if  they 
are  not  It  is  asserted  by  appellant,  and  denied  by  appel- 
lee, that  the  words  ''with  exchange"  contained  in  the  in- 
struments destroy  their  negotiability  under  the  law  mer- 
chant by  making  the  amount  due  uncertain  and  fluctuating 
with  the  rate  of  exchange. 

The  question  has  been  settled  by  repeated  decisions  of 
this  court  that  the  words  ''with  exchange"  or  equivalent 

language,  render  an  instrument  otherwise  negotiable 
1.    by  the  law  merchant  in  this  state,  nonnegotiable  in 

such  manner.  Nicely  v.  Commercial  Bank,  etc. 
(1896),  15  Ind.  App.  563,  44  N.  E.  572,  57  Am.  St.  245; 
Nicely  v.  Winnehago  Nat  Bank,  etc.  (1897),  18  Ind.  App. 
30,  47  N.  E.  476;  Omer  v.  Sattley  Mfg.  Co.  (1897),  18  Ind. 
App.  122,  47  N.  B.  644;  John  Church  Co.  v.  Spurrier 
(1898),  20  Ind.  App.  39,  50  N.  E.  93;  Gilpin  v.  People's 
Bank  (1909),  45  Ind.  App.  52,  56,  90  N.  E.  91.  Appellee 
contends  that  this  case  falls  within  an  exception  to  the  rule 
in  this  that  where  the  bill  or  note  is  made  payable  "with 
exchange"  at  the  place  where  it  is  drawn  and  is  to  be  paid 
or  discharged,  the  question  of  exchange  is  not  involved  and 
the  words  "with  exchange"  may  be  rejected  as  surplusage. 
Some  decisions  by  the  courts  of  Illinois  and  Missouri  and 
possibly  other  states  support  this  contention.  However,  the 
weight  of  authority  does  not  seem  to  recognize  this  exception 
and  in  Nicely  v.  Commercial  Bank,  etc.,  supra,  most  of  the 
eases  cited  and  relied  on  by  appellee  are  referred  to  and  com- 
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mented  upon  but  not  followed.  The  case  reviews  many  of 
the  decisionB  on  the  subject  and  renders  unnecessary  any 
extended  discussion  of  the  subject  at  this  time.  In  that  case 
the  note  appeared  to  be  drawn  at  JanesviUe,  Wis.,  and  pay- 
able at  a  bank  in  this  State,  but  the  complaint  averred  that  it 
''was  made  and  executed  at  the  said  city  of  Union  City,  In- 
diana, where  the  same  is  payable,  and  was  not,  in  truth  and 
in  fact,  made  at  the  city  of  Janesville,  in  the  State  of  Wis- 
consin." Similar  averments  were  made  in  the  complaint  in 
Nicely  v.  Winnebago  Nat.  Bank,  etc.,  supra,  and  in  each  case, 
notwithstanding  such  averments,  this  court  held  the  instru- 
ment to  be  nonnegotiable  under  the  law  merchant.  The 
case  of  Krieg  v.  Palmer  Nat.  Bank,  51  Ind.  App.  34,  95  N. 
E.  613,  recently  decided  by  this  court,  followed  the  principle 
which  controlled  the  Nicely  cases,  supra,  and  other  similar 
decisions.  While  authority  to  the  contrary  may  be  found 
outside  Indiana,  we  regard  the  question  as  settled  in  this 
State.  To  attempt  to  make  the  distinction  suggested  by 
appellee,  would  only  tend  to  confusion.  Since  the  rule  of 
the  nonnegotiability  of  such  instruments,  is  established,  uni- 
formity of  application  will  conduce  to  more  wholesome  re- 
sults than  could  possibly  be  obtained  by  multiplying  ex- 
ceptions. 

The  judgment  of  the  lower  court  is  therefore  reversed 
with  instructions  to  overrule  the  demurrer  to  the  several 
paragraphs  of  special  answer  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

NOTB.^Reported  In  101  N.  B.  824.  See,  aIso»  7  Qyc.  586.  As  to 
the  effect  on  negotiability  of  provision  In  note  or  bill  calling  for 
exchange,  see  125  Am.  8t  212.  As  to  the  negotiability  of  a  note 
payable  ^with  exchange",  see  1  Ann.  Gas.  385. 
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Floyd  v.  Fordyce. 

[No.  8,016.    Filed  May  15,  1913.] 

•< 

1.  Libel  and  Slandeb. — Complaint. — Innuendo, — ^A  complaint  for 
slander,  where  the  words  spoken  are  not  slanderous  per  se,  must 
show  by  Innuendo,  not  only  that  the  words  were  slanderously 
uttered,  but  were  understood  in  the  same  slanderous  sense  by 
those  in  whose  hearing  they  were  spoken,    p.  450. 

2.  Libel  and  Slandeb. — Evidence. — Sufflciency. — In  an  action  for 
slander,  a  verdict  was  properly  directed  for  defendant,  where 
the  proof  failed  to  establish  any  fact  other  than  the  speaking  of 
certain  words,  not  actionable  per  ae.    p.  451. 

3.  Tbial. — Issues. — Burden  of  Proof. — An  answer  in  general  denial 
imposes  on  the  plaintiff  the  burden  of  proving  the  material  facts 
averred  in  the  complaint  by  a  fair  preponderance  of  the  evidence, 
p.  451. 

4.  Libel  and  Slandeb. — Meaning  of  Words. — Jury  Question. — The 
meaning  of  one  charged  with  slander,  as  averred  by  an  Innuendo, 
is  a  question  of  fact  to  be  decided  by  the  jury.    p.  451. 

From  Washington  Circuit  Court;  Thomas  B,  Buskirk, 
Judge. 

Action  by  Lucy  Floyd  against  Alexander  C.  Fordyce. 
From  a  judgment  for  defendant,  the  plaintiff  appeals.  Af- 
firmed. 

James  M.  Fippen  and  Frank  B.  Fippen,  for  appellant. 
Mitchell  &  Mitchell  and  James  L.  Tucker,  for  appellee. 

Adams,  J. — This  was  an  action  by  appellant  against  ap- 
pellee for  slander.  It  is  averred  in  the  complaint  that  at 
a  time  and  place  named,  appellee,  in  the  presence  and  hear- 
ing of  divers  persons,  **  falsely  and  maliciously  spoke,  pub- 
lished of  and  concerning  the  plaintiff,  the  false  and  malicious 
words  following:  *Lafe  Floyd's  wife  (meaning  plaintiff) 
and  another  woman  layed  out  in  Borden  all  night  with  two 
other  men  in  a  barn.'  Meaning  thereby  and  intending  to 
mean  and  convey  such  information  to  persons  then  and  there 
in  his  hearing,  and  to  be  understood  that  plaintiff,  with  an- 
other woman,  stayed  all  night  in  a  barn  in  the  town  of  Bor- 
VoL.  53—29 
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den,  Indiana,  with  two  men  who  were  not  their  husbands, 
and  that  plaintiff  had  committed  the  crime  of  adultery  with 
one  or  both  of  said  men. ' '  Appellee 's  demurrer,  for  want  of 
su£Scient  facts,  having  been  overruled,  the  complaint  was 
answered  by  a  general  denial,  and  the  case  submitted  to  a 
jury.  To  support  the  issue  tendered,  appellant  offered  one 
witness  who  testified  that  appellee  at  the  time  and  place 
charged,  in  the  presence  of  others,  spoke  the  words  laid  in 
the  complaint.  Appellant  was  a  witness  in  her  own  behalf  , 
and  testified  that  she  was  a  married  woman,  the  wife  of  La- 
fayette Floyd,  thirty-nine  years  of  age,  and  the  mother  of 
eight  children.  No  other  evidence  was  offered.  Appellee 
thereupon  moved  the  court  for  a  peremptory  instruction, 
directing  the  jury  to  return  a  verdict  for  the  defendant, 
which  motion  was  sustained,  and  the  jury  so  instructed. 
Verdict  for  appellee  was  returned,  and  judgment  rendered 
thereon.  Appellant  filed  her  motion  for  a  new  trial,  assign- 
ing as  a  cause  therefor,  the  giving  of  the  peremptory  instruc- 
tion. This  motion  was  overruled,  which  ruling  constitutes 
the  only  error  relied  on  for  reversal. 

It  may  be  said  at  the  outset  that  the  court  erred  in  over- 
ruling appellee's  demurrer  to  the  complaint.     The  evident 

theory  of  the  complaint  is  that  the  words  charged  to 
1.    have  been  spoken  were  not  slanderous  per  se,  and 

that  to  make  them  actionable  it  was  necessary  to  al- 
lege extrinsic  facts,  giving  to  the  words  a  slanderous  quality. 
It  is  alleged  that  the  defendant  made  certain  statements  in 
the  presence  and  hearing  of  others,  meaning  and  intending 
to  mean  that  plaintiff  had  been  guilty  of  the  crime  of 
adultery,  but  it  is  not  alleged  that  the  words  spoken  were 
understood  by  the  persons  to  whom  they  were  addressed  as 
imputing  that  crime.  The  rule  is  that  where  words  are  not 
slanderous  per  se,  a  complaint,  to  be  good,  must  show  by  the 
innuendo,  not  only  that  the  words  were  slanderously  ut- 
tered, but  were  understood  in  the  same  slanderous  sense  by 
those  in  whose  hearing  they  were  spoken.      Cosand  v.  Lee 
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(1895),  11  Ind.  App.  511,  38  N.  E.  1099;  Freeman  v.  San- 
derson (1890),  123  Ind.  264,  24  N.  E.  239. 

The  error  in  overruling  the  demurrer  to  the  complaint, 

however,  is  available  only  to  appellee,  but  if  the  complaint 

had  included  the  averment  as  to  the  sense  in  which 

2.  the  words  spoken  were  understood,  still  there  could 
be  no  reversal  of  the  judgment,  for  the  reason  that 

the  proof  failed  to  establish  any  fact  other  than  the  speak- 
ing of  certain  words,  not  actionable  per  se.     The  answer  in 
denial  imposed  on  the  plaintiff  the  burden  of  proving 

3.  the  material  facts  averred  in  the  complaint  by  a  fair 
preponderance  of  the  evidence.     This  appellant  did 

not  do. 

In  Hamilton  v.  Lowery  (1904),  33  Ind.  App.  184,  188,  71 

N.  E.  54,  this  court  said:     ''The  meaning  of  the  defendant, 

as  averred  by  an  innuendo,  is  a  question  of  fact,  to  be 

4.  decided  by  the  jury.'*     In  the  leading  case  of  Hays 
V.  Mitchell   (1844),  7  Blackf.  117,  the  court  said: 

"Words  not  actionable  in  themselves  may  express  a  crimi- 
nal charge  by  reason  of  their  allusion  to  some  extrinsic  fact, 
or  in  consequence  of  being  used  and  understood  in  a  par- 
ticular sense  different  from  their  natural  meaning,  and  thus 
become  actionable.  And  when  such  is  the  case,  it  is  as  nec- 
essary to  prove  the  extrinsic  fact,  or  the  particular  and  of- 
fensive sense  in  which  the  words  were  used,  as  it  is  to  estab- 
lish the  words  themselves."  See,  also.  Dodge  v.  Lacy 
(1850),  2  Ind.  ^212;  Hart  v.  Coy  (1872), 40  Ind.  553;  Har- 
rison V.  Manshdp  (1889),  120  Ind.  43,  22  N.  E.  87;  Alcorn 
V.  Bass  (1896),  17  Ind.  App.  500,  46  N.  E.  1024; 
Hinesley  v.  Sheets  (1897),  18  Ind.  App.  612,  48  N.  E.  802, 
63  Am.  St.  356. 
Judgment  afSrmed. 

Note.— Reported  In  101  N.  B.  825.  See,  also,  under  (1)  25  Cyc. 
451;  (2)  25  Cyc.  520,  541;  (3)  31  Cyc.  678;  (4)  25  Cyc.  542.  As  to 
general  rules  applicable  to  libel  and  slander,  see  4  Am.  Dea  348. 
As  to  words  libelous  per  se  and  the  contrary,  as  basis  of  action,  see 
116  Am.  St  804.  As  to  evidence  to  support  the  innuendo,  see  53 
Am.  St  096. 
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City  of  Evansville  et  al.  v.  Pifer. 

[No.  8,000.    Filed  May  16,  1913.] 

1.  Appi&al. — Briefs. — Statement  of  Nature  of  Action — ^Tbe  state- 
ment in  appellants'  brief,  that  the  action  was  brought  by  appellee 
to  recover  damages  for  loss  of  service,  etc.,  of  appellee's  wife,  and 
is  based  upon  the  same  alleged  negligence  xipon  which  the  action 
by  appellee's  wife  against  appellants  was  predicated,  is  not  a 
statement  of  the  nature  of  the  action  in  compliance  with  Rule 
22  of  the  Supreme  and  Appellate  Ck)urts.    p.  452. 

From  Posey  Circuit  Court ;  Herdis  F.  Clements,  Judge. 

Action  by  George  Pifer  against  the  City  of  Evansville  and 
another.  From  a  judgment  for  plaintiff,  the  defendants  ap- 
peal.    Affirmed, 

George  H.  Cunningham,  Edgar  Durre,  Clifford  T.  Curry 
and  O.  V.  Menzies,  for  appellants. 

Samuel  E,  Crumbaker,  John  W.  Spencer,  John  R.  Brill 
and  Frwnk  B.  Hatfield,  for  appellee. 

Shea,  J. — Appellee's  wife,  MoUie  Pifer,  upon  the  same 
facts  involved  in  this  appeal,  recovered  judgment  in  the 
court  below  against  appellants  for  personal  injuries  sus- 
tained by  her,  which  judgment  was  affirmed  in  this  court. 
See  City  of  Evansville  v.  Pifer  (1912),  51  Ind.  App.  646, 
100  N.  E.  110. 

It  is  insisted  by  appellee  that  the  brief  filed  by  appellants 

in  this  case  is  defective  in  the  following  particulars:   first, 

in  the  statement  of  the  nature  of  the  action.     Appel- 

1.  lant's  statement  is  as  follows:  *'This  action  was 
brought  by  appellee  to  recover  damages  for  loss  of 
service,  etc.,  of  appellee's  wife,  and  is  based  upon  the  same 
alleged  negligence  of  appellants,  upon  which  the  action  of 
Mollie  Pifer  v.  appellants  [City  of  Evansville  v.  Pifer, 
supra]  was  predicated."  This  is  not  a  compliance  with 
Rule  22  of  this  court. 

Appellee  next  points  out  that  appellants  do  not  set  out  in 
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their  brief  a  copy  of  the  complaint  nor  of  any  of  the  plead- 
ings, but  only  refer  to  the  record  where  the  same  can  be 
found;  that  appellants'  brief  does  not  attempt  to  state  in 
any  manner  what  causes  for  a  new  trial  were  set  out  in  the 
motion,  and  there  is  nothing  in  the  brief  disclosing  any  of 
the  reasons  assigned  for  a  new  trial  in  the  motion  therefor. 
Complaint  is  also  made  that  the  notice  served  upon  appel- 
lant city,  which  the  city  insists  is  not  sufficient,  is  not  set  out 
in  appellants'  brief,  either  by  copy  or  a  statement  of  its  con- 
tents, and  therefore  no  question  is  presented  as  to  the  suffi- 
ciency of  such  notice.  The  brief  is  subject  to  many  infirmi- 
ties which  we  need  not  pass  upon  here.  In  the  well-consid- 
ered opinion  in  the  case  of  City  of  EvansviUe  v.  Pifer,  supra, 
the  law  applicable  to  the  questions  involved  in  this  case,  is 
clearly  stated,  and  upon  the  authority  of  that  decision,  the 
judgment  in  this  case  is  affirmed. 
Judgment  affirmed. 

Note.— -Reported  in  101  N.  B.  824.    See,  also,  2  Cyc.  1013. 


New  Albany  Woolen  Mills  Company  v.  Senior, 

Administratrix. 

[No.  7,973.    Filed  May  27,  1913.] 

1.  Masteb  and  Sebvant. —  Injuries  to  Servant. —  Complaini. — 
SuHtciency. — Scope  of  h'mployment, — ^A  complaint,  in  an  action 
for  the  death  of  a  servant,  caused  by  a  boiler  explosion,  alleging 
that  the  duties  of  decedent's  employment  required  him  to  fire  the 
boiler  in  question  and  that  he  was  so  engaged  at  the  time  of  the 
explosion,  is  not  open  to  the  objection  that  It  falls  to  disclose  by 
direct  allegations  that  decedent  was  acting  in  the  line  of  his  em- 
ployment at  the  time  he  received  the  injury,    p.  455. 

2.  Appeal. — Review, — Rendition  of  Judgment. — Motion  for  New 
Trial — ^The  action  of  the  trial  court  in  rendering  Judgment  on 
the  verdict  after  a  motion  for  new  trial  had  been  filed,  and  before 
overruling  same,  is  not  ground  for  reversal,  where  it  appears  that 
appellant  did  not  object  thereto  on  the  ground  that  it  desired  to 
move  hi  arrest  of  Judgment,  if  the  motion  for  a  new  trial  were 
overruled,    pp.  455, 456. 
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3.  New  TriaJj.— Waiver, — Motion  in  Arrest  of  Judgment. — ^A  mo- 
tion for  a  new  trial  is  waived  if  It  is  preceded  by  a  motioo  in 
arrest  of  judgment    p.  456. 

4.  Judgment. — Motion  4n  Arrest  of  Judgment — A  moticD  in  arrest 
of  judgment  must  be  filed  before  the  Judgment  Is  reiideiedi 
p.  456. 

5.  Masteb  and  BtxvAJXT.—Injuries  to  Servant — Verdiet — Evidence. 
— ^In  an  action  for  the  death  of  a  servant  in  a  boiler  explosion, 
where,  in  additl<m  to  evidence  establishing  the  fact  of  the  explo- 
sion, the  testimony  of  experts  who  examined  the  boiler  after  the 
explosion  showed  that  where  the  rent  in  the  boiler  occarred  the 
shell  was  much  thinner  than  the  remaining  portion,  that  such 
thin  place  had  probably  existed  for  three  to  six  montlui  prior  to 
the  explosion,  and  that  the  same  could  have  been  discovered  by 
a  proper  hammer  test,  the  verdict  for  plaintiff  cannot  be  dis- 
turbed on  the  ground  that  the  evidence  is  insuffid^it  to  show 
either  that  the  boiler  was  defective  or  that  defendant  knew  or 
could  have  known  of  such  defects,    p.  457. 

6.  Appeal.— Bevictc. — Conflicting  Evidence, — Verdict.— The  verdict 
of  a  jury  will  not  be  set  aside  on  appeal  for  want  of  evidence  to 
sustain  it  in  a  case  where  the  evidence  is  conflicting,  or  where 
there  is  not  a  total  want  of  evidence  to  support  it    p.  457. 

7.  Evidence. — Weight  and  Sufficiency. — Duty  of  Court, — New  Trial. 
— ^The  weight  of  the  evidence  Is  for  the  jury,  but  if  it  makes  a 
mistake  where  the  evidence  is  conflicting  the  trial  court  should 
grant  a  new  trial,    p.  457. 

8.  APPEAifc — Review. — Harmless  Error. — Instructions. — ^An  instruc- 
tion, although  containing  objectionable  expression,  will  not  work 
a  reversal  if  it  is  such  as  not  to  mislead  the  jury.    p.458L 

9.  Nbgugenge. — Burden  of  Proof. — Presumptions. — ^The  plaintUf 
in  an  action  for  personal  injuries  has  the  burden  of  proving  a 
breach  of  duty  on  the  part  of  the  defendant,  but  there  i3  no  pre 
sumption  that  a  defendant  has  discharged  the  duties  Impoeed 
by  law.    p.  458. 

Prom  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Action  by  Martha  Senior,  administratrix  of  the  estate  of 
Joseph  Senior,  deceased,  against  the  New  Albany  Woolen 
Mills  Company.  From  a  judgment  for  plaintiff  the  de- 
fendant appeals.     Affirmed. 

M.  Z.  Stannard  and  Jonas  O.  Howard,  Jr.,  for  appellant 
Stotsenburg  &  Weathers,  Oeorge  H.  Voigt  and  Paris  di 
Trusty,  for  appellee. 
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Laiby^  J. — Appellee  recovered  a  judgment  in  the  trial 
court  against  appellant  for  damages  resulting  from  the 
death  of  Joseph  Senior.  Senior  was  employed  by  appel- 
lant as  night  watchman  at  its  factory  and  his  death  was 
caused  by  the  explosion  of  a  boiler  located  therein.  It  is 
alleged  that  the  duties  of  decedent  under  his  employment 
required  him  to  fire  the  boiler  in  question  and  that  he  was 
so  engaged  at  the  time  of  the  explosion.  The  theory  of 
appellee  is  that  the  explosion  was  caused  by  reason  of  a  de- 
fective condition  of  the  boiler  which  was  of  such  a  character 
and  had  existed  for  such  a  length  of  time  that  it  could  have 
been  discovered  by  appellant  by  the  exercise  of  reasonable 
care  in  the  inspection  of  the  boiler.  Appellant's  theory  is 
that  the  boiler  was  not  defective  but  that  the  explosion  was 
caused  by  a  lack  of  water  in  the  boiler  due  to  the  negligence 
of  the  decedent 

The  sufSciency  of  the  complaint  is  challenged  upon  the 

ground  that  it  fails  to  disclose  by  direct  allegations  that 

decedent  was  acting  in  the  line  of  his  employment  at 

1.  the  time  he  received  the  injury  which  caused  his 
death.      To  sustain  its  contention,  appellant  relies 

upon  the  case  of  South  Bend,  etc,  Plow  Co.  v.  Cissne  (1905) , 
S5  Ind.  App.  373,  74  N.  E.  282.  In  so  far  as  this  case  tends 
to  supi>ort  the  position  of  appellant,  it  has  been  overruled 
in  the  later  case  of  /.  F.  Force  Handle  Co.  v.  Hisey  (1913), 
52  Ind.  App.  235,  96  N.  E.  643,  649.  The  complaint  under 
consideration  is  not  subject  to  the  objection  pointed  out,  but 
under  the  later  decision  it  is  clearly  sufficient  in  this  respect. 
After  the  verdict  had  been  returned  and  after  the  defend- 
ant had  filed  its  motion  for  a  new  trial,  the  plaintiff  moved 
the  court  for  a  judgment  in  her. favor  on  the  verdict. 

2.  The  defendant  in  writing  objected  to  the  rendition 
of  a  judgment  until  after  the  court  should  rule  upon 

its  motion  for  a  new  trial.  This  objection  was  overruled  by 
the  court  and  judgment  was  rendered  on  the  verdict,  to 
"vdiidi  ruling  and  action  of  the  court  the  defendant  excepted. 
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Appellant  asserts  that  this  action  of  the  court  constitutes 
reversible  error.  We  do  not  so  regard  it.  Plaintiff  was 
entitled  to  a  judgment  on  the  verdict  at  some  time  unless  the 
motion  for  a  new  trial  should  be  sustained  If  the  motion 
for  a  new  trial  had  been  sustained  after  the  rendition  of  the 
judgment  no  harm  would  have  resulted  to  appellant,  as  the 
judgment  would  have  been  thereby  set  aside.  On  the  other 
hand  appellant  was  not  harmed  by  the  subsequent  overrul- 
ing of  the  motion  for  a  new  trial,  unless  by  the  rendition  of 
the  judgment  it  was  prevented  from  interposing  a  meritori- 
ous motion  in  arrest  of  judgment.     It  is  well  settled 

3.  that  a  motion  in  arrest  of  judgment  may  not  be  filed 
before  a  motion  for  a  new  trial  without  waiving  the 

latter  motion.     Cincinnati,  etc.,  B.  Co,  v.  Case  (1890),  122 
Ind.  310,  23  N.  E.  797;  Kelley  v.  Bell  (1909),  172  Ind.  590, 
88  N.  'E.  58.     It  is  equally  well  settled  that  a  motion  in  ar- 
rest of  judgment  must  be  filed  before  the  judgment 

4.  is  rendered.    Brownlee  v.  Hare  (1878),  64  Ind.  311; 
Blaemre  v.  Barnes  (1910),  173  Ind.  657,  91  N.  E. 

232.     Appellant  did  not  object  to  the  rendition  of  the  judg- 
ment upon  the  ground  that  it  desired  to  file  a  motion  in 

arrest  after  the  ruling  on  its  motion  for  a  new  trial 
2.    and  before  the  judgment  should  be  entered;  and  it 

cannot  complain  that  its  objection,  based  upon  the 
grounds  stated  therein,  was  overruled.  The  case  of  New 
York,  etc.,  R.  Co.  v.  Doane  (1886),  105  Ind.  92,  4  N.  E.  419, 
cited  by  appellant  does  not  sustain  its  position.  This  case 
holds  that  judgment  entered  while  a  motion  for  a  new  trial 
is  pending  is  not  a  final  judgment  within  the  meaning  of  the 
statute  relating  to  appeals ;  that  it  becomes  final  only,  when 
the  motion  for  a  new  trial  is  overruled,  and  that  the  time 
within  which  an  appeal  is  allowed  must  be  computed  from 
the  date  of  the  ruling  on  the  motion  for  a  new  trial. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error  and  several  questions  are  presented  for 
decision  under  this  assignment.     It  is  first  urged  that  the 
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evidence  is  insufficient  to  sustain  the  verdict  in  that 

5.  there  is  a  total  lack  of  evidence  to  show,  either  that 
the  boiler  was  defective  or  that  the  defendant  had  any 

notice  or  knowledge  of  such  defects  or  could  have  obtained 
such  knowledge  by  any  practical  mode  of  inspection.  It  is 
also  claimed  by  appellant  that  the  evidence  shows  without 
conflict  that  decedent  was  guilty  of  contributory  negligence.' 
Under  the  circumstances  of  this  case,  the  mere  fact  that  the 
boiler  exploded  would  not  be  sufficient  to  justify  an  infer- 
ence that  it  was  defective  and  that  the  explosion  resulted 
from  such  defects.  If  there  were  no  evidence  of  a  defective 
condition  of  the  boiler  other  than  the  explosion,  there  would 
be  a  total  failure  of  proof  upon  this  point,  but  this  is  not  the 
case.  Two  witnesses  who  were  expert  boilermakers  testi- 
fied that  they  examined  the  boiler  a  few  days  after  the  ex- 
plosion, that  they  found  a  rent  about  22  inches  long  in  the 
shell,  that  where  it  separated  it  was  as  thin  as  a  knife  blade 
and  that  this  thinness  extended  back  two  inches  on  each 
side  of  the  opening.  Another  witness  testified  that  the 
shell  was  13/32  of  an  inch  in  thickness  but  for  two  inches 
back  from  the  rent  it  was  only  3/16  of  an  inch  in  thickness. 
The  expert  witnesses  called  by  plaintiflp  further  testified  that 
the  thin  place  which  they  discovered  had  probably  existed 
for  three  to  six  months  prior  to  the  explosion  and  that  it 
could  have  been  discovered  by  a  proper  hammer  test.  It 
thus  appears  that  there  was  some  evidence  to  show  a  def ect^ 
ive  condition  of  the  boiler,  and  that  such  condition  might 
have  been  discovered  by  inspection.  As  to  whether  the 
explosion    occurred    on    account   of   the   negligence 

6.  of  decedent  in  permitting  the  water  in  the  boiler  to 
get  too  low,  the  evidence  is  conflicting.     The  verdict 

of  the  jury  will  not  be  set  aside  on  appeal  for  want  of  evi- 
dence to  sustain  it  in  a  case  where  the  evidence  is  conflict- 
ing or  where  there  is  evidence  to  support  it  however 

7.  slight.    The  weight  of  the  evidence  is  for  the  jury.    If 
it  makes  a  mistake  where  the  evidence  is  conflicting 
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the  trial  court  should  correct  the  mistake  by  grantinj^  a 
new  trial. 

Appellant  finds  objections  to  several  of  the  instruc- 

8.  tions  given  by  the  court.    We  have  examined  these 
instructions  in  the  light  of  the  objections  urged,  and 

have  reached  the  conclusion  that  the  court  committed  no 
error  in  this  regard.  Instructions  Nos.  18  and  19  are  not 
happily  worded.  They  both  contain  an  objectionable  ex- 
pression, but  when  this  expression  is  read  in  connection 
with  the  remaining  part  of  these  instructions,  we  do  not 
think  that  the  jury  could  have  misunderstood  the  meaning 
of  the  court 

By  instruction  No.  18  tendered,  appellant  request- 

9.  ed  the  court  to  instruct  the  jury  to  the  effect  that  a 
presumption  of  the  discharge  of  duty  on  the  i>art  of 

defendant  attended  it  throughout  the  trial,  and  must  be 
indulged  in  its  favor  until  it  was  overcome  by  direct  evi- 
dence. This  is  not  a  correct  statement  of  the  law.  The 
burden  rests  upon  the  plaintiff  to  prove  a  breach  of  duty 
on  the  part  of  the  defendant,  but  there  is  no  presumption 
that  a  defendant  has  discharged  the  duties  imposed  by  law. 
A  similar  question  was  recently  discussed  by  the  Supreme 
Court  and  the  decision  was  adverse  to  the  contention  here 
made.  City  of  Indianapolis  v.  Keeley  (1906),  167  Ind- 
516,  79  N.  E.  499. 

The  court  did  not  err  in  overruling  appellant's  motion 
for  a  new  trial. 

Judgment  affirmed. 

NoTE.^Reported  In  101  K.  E.  1025.  See,  also,  under  (1)  26  Qyc 
1384;  (2)  2  Oyc.  703;  (3)  20  Cyc.  725;  (4)  23  Cyc  833;  (5)  26 
Cyc.  1447.  1450;  (6)  3  Cyc.  348;  (7)  29  Cyc  832;  (8)  38  Cyc  1809; 
(0)  28  Qyc  589,  597.  As  to  the  duty  of  master  to  famish  safe 
means  and  appliances  for  servant  to  work  with,  see  92  Am.  Dec 
213;  21  Am.  Rep.  579;  33  Am.  St  766.  As  to  burden  of  proof  hi 
action  by  servant  for  injuries  arising  from  master's  negligence, 
see  note  to  Brazil  Block  Goal  Oq.  v.  Oibaon  (Ind.),  98  Am.  St  321. 
For  a  discussion  of  the  doctrine  of  res  ipsa  loquitur  as  appUcable 
to  a  boUer  explosion,  see  Ann.  Cas.  1912  A  980. 
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Toledo,  St.  Louis  and  Western  Railroad  Company 
V.  Home  Insurance  Company  of  New  York. 

[No.  8»001.    Filed  May  27.  1913.] 

1  Railroads. — Fires. — LiahiUty. — ^Whlle  a  railroad  company  may 
use  fire  in  the  operation  of  its  locomotives  and  Is  relieved  from 
liability  for  injury  occasioned  by  the  escape  of  fire  which  neces- 
sarily results  from  the  operation  of  its  locomotives,  it  is  liable  for 
negligence  in  failing  to  properly  equip  such  locomotives  with 
proper  spark  arresters,  or  in  operating  such  locomotives  so  as 
to  negligently  cause  or  permit  the  emission  of  sparks  therefrom, 
p.  461. 

2.  Railboads. — Fires, — Negligence, — Evidence, — Sufficiency. — ^In  an 
action  against  a  railroad  company  to  recover  for  a  fire  loss,  evi- 
dence of  facts  and  circumstances  from  which  the  jury  may  fairly 
infer  that  defendant's  locomotive  was  either  defective  in  its  con- 
dition or  negligently  operated,  and  that  the  emission  of  sparks 
was  unusual  in  quantity  or  character,  is  sufficient  to  warrant  a 
jury  in  inferring  that  defendant  was  negligent    p.  402. 

3.  Railboads. — Fires. — Negligence. — Jury  Question. — Appeal. — In 
an  action  against  a  railroad  company  to  recover  for  a  fire  loss, 
the  question  of  defendant's  negligence  Is  ordinarily  a  question  of 
fact  for  the  jury,  and  its  finding  will  not  be  disturbed  on  appeal 
if  the  evidence  is  such  that  fair-minded  men  may  honestly  draw 
different  conclusions  therefrom,    p.  463. 

4.  Raiuioads. — Fires, — Inferences, — Negligence. — Proof  of  a  fire 
after  a  locomotive  has  passed  will  not  of  Itself  warrant  an  Infer- 
ence of  negligence  in  the  equipment  or  operation  of  the  train, 
p.  464. 

6.  Railroads. — Fires. — Negligence, — Evidence^ — Sufficiency, — In  an 
action  against  a  railroad  company  for  the  destruction  of  plaintiff's 
house  by  fire,  evidence  that  large  blazing  sparks  were  being 
emitted  from  the  passing  train  and  that  when  the  fire  department 
arrived,  which  was  about  twenty  minutes  after  the  train  had 
passed,  the  side  of  the  house  nearest  the  track  was  entirely 
burned  away,  and  that  at  the  time  there  was  no  fire  in  any  of  the 
stoves,  and  there  was  no  fire  anywhere  in  close  proximity,  is  suffi- 
cient to  warrant  the  jury  in  inferring  that  the  building  was  set 
on  fire  by  the  passing  train,  and  the  court  cannot  say  as  a  matter 
of  law  that  the  defendant  was  not  negligent    p.  464. 

0.  BviDisfCE. — Weight  and  Sufficiency. — ^Where  the  evidence  is  of 
any  probative  force  whatever,  the  weight  to  be  given  thereto,  and 
the  inferences  to  be  drawn  therefrom,  are  matters  for  the  jury, 
p.  466. 
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Prom  Howard  Circuit  Court ;  William  C,  Purdum,  Judge. 

Action  by  the  Home  Insurance  Company  of  New  York 
against  the  Toledo,  St.  Louis  and  Western  Railroad  Com- 
pany. Prom  a  judgment  for  plaintiflF,  the  defendant  ap- 
peala    Affirmed. 

Ouenther  &    CUurk,    Clarence   Brawn  and   Charles   A. 
Schmettan,  for  appellant 
Harness,  Moon  &  Voorhis,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  for  $250 
obtained  by  the  appellee  in  an  action  brought  by  it  against 
the  appellant  for  damages  to  a  house  resulting  from  a  fire 
alleged  to  have  been  caused  by  appellant's  negligence.  The 
appellee  had  written  a  policy  of  insurance  on  such  house 
and  claimed  to  be  subrogated  to  the  rights  of  the  owner 
thereof  by  reason  of  having  paid  to  him,  under  such  policy, 
the  loss  sustained  on  account  of  such  fire  and  by  reason  of 
an  assignment  to  this  effect  from  such  owner.  The  com- 
plaint was  in  three  paragraphs,  a  demurrer  to  each  of  which 
was  overruled,  but  as  such  ruling  is  not  questioned  in  this 
court  we  need  only  indicate  in  a  general  way  the  theory  of 
each  paragraph.  The  first  paragraph  proceeds  on  the 
theory  that  appellant,  while  operating  its  locomotive  and 
train  of  cars  over  its  track  through  the  city  of  Kokomo, 
near  the  property  in  question,  carelessly  and  negligently 
and  wrongfully  failed  and  omitted  to  use  a  safe  and  suffi- 
cient spark  arrester  on  its  locomotive,  or  other  proper  appli- 
ance, to  prevent  the  emission  of  unusually  large  and  danger- 
ous sparks  and  coals  of  fire  from  such  locomotive,  and  negli- 
gently, carelessly  and  wrongfully  ran  and  operated  said 
locomotive  at  a  high  and  unnecessary  **head  of  steam'*  and 
thereby  caused  such  locomotive  to  emit  unusually  large 
and  dangerous  sparks  and  coals  of  fire,  which  set  such  prop- 
erty on  fire.  The  second  paragraph  charges  that  appellant 
negligently,  carelessly  and  wrongfully  so  ran  and  operated 
its  locomotive  and  train  of  cars  through  said  city  and  by 
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the  property  in  question  at  such  a  high  rate  of  speed  and 
excessive  "head  of  steam"  as  to  unnecessarily  overtax  the 
power  of  such  locomotive  and  thereby  caused  it  to  emit  un- 
usually large  and  dangerous  sparks  and  coals  of  fire,  etc. 
The  third  paragraph  is  practically  the  same  as  the  first  ex- 
cept that  the  only  negligence  charged  is  appellant's  failure 
to  use  a  safe  and  sufficient  spark  arrester  or  other  proper 
appliance  on  its  locomotive  to  prevent  the  emission  of  un- 
usually large  and  dangerous  sparks  and  coals  of  fire  from 
such  locomotive,  etc. 

The  overruling  of  the  motion  for  new  trial  is  the  only 
error  relied  on.  Such  motion  contains  numerous  grounds, 
but  appellant,  in  its  brief,  presents  and  urges  only  two  of 
such  grounds,  viz.,  that  the  court  erred  in  overruling  appel- 
lant's motion  to  direct  a  verdict  in  its  favor,  and  that  the 
verdict  of  the  jury  is  not  sustained  by  sufficient  evidence. 
These  grounds  may  be  considered  together  as  they,  in  effect, 
present  the  same  question.  It  is  conceded  by  appellant  that 
the  evidence  shows  '^that  appellant's  passenger  train  passed 
the  house  in  question  puffing  and  blowing  a  whistle,  running 
fast  and  that  it  emitted  numerous  sparks,  some  of  which 
were  as  large  as  a  woman's  finger  and  that  in  about  twenty 
minutes  after  the  train  passed  the  house,  it  was  found  to 
be  on  fire."  It  is  insisted  that  such  evidence  in  no  wise 
tends  to  prove  either  defective  equipment  of  the  locomotive 
or  negligent  operation ;  that  there  is  nothing  in  the  evidence 
"to  show  that  a  locomotive  equipped  with  a  spark  arrester 
in  good  repair  and  carefully  operated  by  competent  em- 
ployes, would  not  have  emitted  and  thrown  sparks  and  coals 
of  fire  of  the  same  size,  in  the  same  quantity,  for  a  like  dis- 
tance, and  with  the  same  effect  as  those  emitted  by  the  loco- 
motive in  question." 

It  may  be  admitted  as  appellant  contends,  that  a 

1.    railroad  company  has  the  right  to  use  fire  in  the 

operation  of  its  locomotive  and  that  it  is  a  matter  of 

universal  knowledge  that  no  locomotive  can  be  so  operated 
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that  it  will  not  emit  fire  at  times  and  that  sach  right  to 
use  fire  relieves  such  company  from  liability  for  injury  to 
property  resulting  from  the  escape  of  fire  which  necessarily 
results  from  the  operation  of  its  locomotives;  that  it  is  only 
liable  for  its  negligence  in  failure  to  properly  equip  such 
locomotive  with  the  proper  spark  arrester  or  for  negligence 
in  its  operation  of  such  locomotive  in  such  a  manner  as  to 
negligently  cause  or  permit  the  emission  of  sparks  from  such 
locomotive.  Lake  Erie,  etc.,  R.  Co.  v.  Oossard  (1896),  14 
Ind.  App.  244,  245,  42  N.  E.  818;  New  York,  etc.,  R.  Co, 
V.  Bdltz  (1895),  141  Ind.  661,  36  N.  E.  414,  38  N.  E.  402; 
Indianapolis,  etc.,  R.  Co.  v.  Paramore  (1869),  31  Ind.  143; 
Toledo,  eic.  R.  Co.  v.  Fenstermaker  (1904),  163  Ind.  534, 
538,  72  N.  E.  561.  This  admission,  however,  does  not  neces- 
sitate the  conclusion  reached  by  appellant  that  there  is  no 
evidence  in  this  case  from  which  a  jury  could  infer,  either 
that  the  appellant  was  negligently  using  on  its  locomotive 
at  the  time  of  such  fire  a  defective  spark  arrester,  or  that 
it  was  at  such  time  so  operating  its  locomotive  as  to  negli- 
gently cause  it  to  emit  sparks  of  fire  in  unusual  size  and 
quantities,  and  that  the  firing  of  the  house  in  question  with 
the  resulting  damages  thereto,  was  attributable  to  the  one 
or  the  other  of  said  causes. 

Appellant  contends  that  the  ''only  way  to  prove 
2.  negligent  operation  or  construction  by  circumstantial 
evidence  is  first,  by  proof  of  quantity,  size  and  char- 
acter of  the  sparks  actually  thrown  out;  second,  by  proof 
by  experts  that  sparks  of  such  character  would  not  be 
emitted  from  a  locomotive  in  proper  repair  or  properly 
operated,"  and  that  proof  of  size  and  quantity  of  the  spai^ 
alone  without  supplementing  it  with  the  further  proof  indi- 
cated, will  not  warrant  an  inference  of  negligence.  In  sup- 
port of  its  contention  appellant  cites:  Peck  v.  New  York 
Central,  etc.,  R.  Co.  (1901),  165  N.  T.  347,  59  N.  E.  206; 
Toledo,  etc.,  R.  Cp.  v.  Fenstermaker,  supra.  While  these 
authorities  recognize  that  such  negligence  may  be  proved 
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in  the  mcmner  indicated  by  appellant,  they  do  not  support 
its  position  that  this  is  ^Uhe  only  way  to  prove"  such  fact 
by  circumstantial  evidence.  The  case  of  Peck  v.  New  York 
Central,  etc.,  B.  Co.,  supra,  206,  which  lends  strongest  sup- 
port to  appellant's  contention,  recognizes  the  probative  value 
and  effect  of  evidence  showing  that  sparks  of  unusual  size 
and  quantity  were  emitted  from  the  locomotive  in  question 
as  is  evidenced  by  the  following  language  of  the  opinion 
in  that  case:  ''But  while  it  was  necessary  for  the  plain* 
tiff  to  affirmatively  establish  n^ligence  on  the  part  of  the 
defendant,  either  in  the  condition  or  in  the  operation  of 
its  engines  for  which  the  mere  occurrence  of  the  fire  was  not 
sufficient,  it  was  not  necessary  that  he  should  prove  either 
the  specific  defect  in  the  engine  or  the  particular  act  of 
misconduct  in  its  management  or  operation  constituting 
the  negligence  causing  the  injury  complained  of.  It  was 
sufficient  if  the  plaintiff  proved  facts  and  circumstances 
from  which  the  jury  might  fairly  infer  that  the  engine  was 
either  defective  in  its  condition  or  negligently  operated. 
The  emission  of  sparks  uniisual  in  qua/ntity  or  character, 
or  of  an  extraordinary  size,  such  as  would  not  ie  emitted 
from  well-constructed  locomotives  in  proper  repair,  would 
justify  the  jury  in  inferring  negligence,  and,  though  not 
shifting  the  burden  of  proof,  would  cast  upon  the  defendant 
the  duty  of  explanation." 

Whatever  may  be  the  rule  in  other  jurisdictions, 
3.  we  think  it  is  well  settled  by  the  decisions  of  this 
State,  that  negligence  in  this  character  of  cases,  the 
same  as  in  all  other  cases,  is,  ordinarily,  a  question  of  fact 
for  the  jury,  and  that  on  ouch  question  the  Appellate  Court 
will  not  substitute  its  judgment  for  that  of  the  jury,  where 
the  evidence  is  of  such  a  character,  that  fair  minded  men 
may  honestly  draw  therefrom  different  conclusions.  City 
of  FrankUn  v.  Barter  (1891),  127  Ind.  446,  448,  26  N.  E. 
882;  Cole  V.  Searfoss  (1912),  49  Ind.  App.  334,  97  N.  E. 
345,  347;  Malott  v.  Hawkins  (1902),  159  Ind.  127,  135, 
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63  N.  E.  308;  Indianapolis  St.  B.  Co.  v.  Marschke  (1906), 
166  Ind.  490,  494,  495,  77  N.  E.  945;  W.  C.  DePaww  Co, 
V.  Stubblefield  (1892),  132  Ind.  182,  185,  31  N.  E.  796; 
EvansviUe,  etc.,  R.  Ca,  v.  Bemdt  (1909),  172  Ind.  697, 
701,  88  N.  E.  612. 

To  the  extent  that  proof  of  a  fire  after  a  locomotive 

4.  has  passed  will  not  of  itself  warrant  an  inference  of 
negligence  in  the  equipment  or  operation  of  such 

train,  appellant's  contention  is  supported  by  Indiana  deci- 
sions as  well  as  by  the  decisions  of  other  jurisdictions. 

5.  The  evidence  in  this  case,  however,  shows  more  than 
that  tte  property  took  fire  after  the  engine  passed. 

In  addition  to  the  facts  before  indicated  as  conceded  by 
appellant  to  have  been  proven,  there  was  evidence  to  the 
effect  that  the  fire  alarm  was  received  at  the  fire  station  in 
seventeen  minutes  after  the  train  in  question  left  the  Koko- 
mo  station.  The  fire  department  reached  the  fire  three  or 
four  minutes  later  and  then  found  the  west  side  and  north- 
west part  of  the  house  practically  burned  away.  The  dis- 
tance from  the  northwest  comer  of  the  house  to  the  center 
of  appellant's  track  west  was  150  feet,  and  measured  on  a 
northwest  line,  was  51  feet.  There  was  a  strong  wind  from 
the  west  and  northwest.  One  of  the  witnesses  heard  the 
train  coming  very  fast  and  it  blew  so  rapidly  that  she  got 
up  and  walked  to  the  comer  of  the  house  and  "saw  the 
fire  and  sparks  dazzling  around  rapidly  and  the  wind  was 
blowing  right  toward  our  house  and  the  sparks  from  it  was 
Uke  blazes  of  fire  toward  our  house.'*  (Our  italics.)  This 
witness  said  she  saw  sparks,  and  a  good  many  of  them  the 
size  of  the  end  of  her  finger  **that  lit  toward  the  house," 
that  she  was  alarmed  as  to  the  safety  of  the  house ;  that  her 
little  daughter  called  her  to  see  the  sparks  and  fire  coming 
out  of  the  engine ;  that  she  saw  blazing  sparks  and  cinders 
fall  all  through  the  yard.  This  display  of  sparks  was  in 
daytime  about  2:38  p.  ra.  and  the  fire  alarm  was  received 
at  the  fire  station  at  2 :55  p.  m.    There  was  evidence  show- 
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ing  that  at  the  time  the  house  caught  on  fire  there  was  no 
fire  in  any  of  its  stoves  or  flues,  and  that  there  were  no 
houses  or  fire  anywhere  in  close  proximity.  Under  this  evi- 
dence this  court  cannot  say  as  a  matter  of  law  that  appellant 
was  not  guilty  of  any  negligence,  but  on  the  contrary  such 
evidence  warranted  the  jury  in  inferring  that  the  unusual 
size  and  quantity  of  the  sparks  shown  by  such  evidence 
could  be  accounted  for  only  on  the  theory  that  appellant 
either  used  a  defective  spark  arrester  on  its  locomotive  or 
that  it  so  negligently  operated  it  that  it  emitted  sparks  in 
unusual  size  and  quantities,  and  that  the  sparks  so  emitted 
set  fire  to  the  building  in  question.  That  such  evidence  was 
sufficient  to  warrant  the  jury  in  inferring  that  the  building 
was  set  on  fire  by  the  passing  engine  has  been  frequently 
decided  by  both  the  Supreme  Court  and  this  court.  Toledo, 
etc.,  Co.  V.  Fenstermaker,  supra;  Pittsburgh,  etc,,  R.  Co.  v. 
Indiana  Horseshoe  Co.  (1900),  154  Ind.  322,  333,  56  N.  B. 
766,  and  authorities  cited;  Baltimore,  etc.,  R.  Co.  v.  Trus- 
tees, etc.  (1912),  50  Ind.  App.  220,  98  N.  E.  141,  142  and 
cases  there  cited. 

If  appellant  be  correct  in  its  contention  that  negligence 
in  such  cases  can  never  be  proven  by  the  size  and  quantity 
of  the  sparks,  except  it  be  supplemented  by  expert  proof 
showing  that  a  locomotive  properly  operated  with  an  ap- 
proved spark  arrester  in  proper  repair  would  not  emit  such 
sparks,  it  must  follow  that  evidence  of  the  size  and  quan- 
tity of  the  sparks  and  the  distance  they  are  thrown,  and 
the  length  of  time  they  continued  to  bum,  is  without  any 

probative  force  in  determining  such  question.     On 
6.    the  other  hand,  if  it  be  conceded  that  such  evidence 

has  any  probative  force,  in  determining  such  ques- 
tion, and  all  the  authorities  cited  by  appellant  so  hold,  it 
follows  that  the  weight  to  be  given  thereto  and  the  inference 
to  be  drawn  therefrom  must  be,  as  in  all  other  cases,  a  ques- 
tion for  the  jury  unless  the  facts  be  of  such  a  character, 
Vol.  53—30 
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that  but  one  inference  can  be  drawn  therefrom,  in  which 
case  it  becomes  the  duty  of  the  court  under  the  authorities 
before  cited,  to  draw  the  inference. 

We  cannot  say  that  the  facts  disclosed  by  the  evidence  in 
this  case  warrant  but  a  single  inference,  but  on  the  contrary 
they  are  of  such  a  character  that  fair  and  honest  men  might 
differ  as  to  the  inference  that  should  be  drawn  therefrom, 
and  hence  that  drawn  by  the  jury  should  be  allowed  to 
stand.    Judgment  affirmed. 

Note.— Reported  in  101  N.  E.  1036.  See,  also,  under  (1)  33  Cyc. 
1325,  1332,  1336;  (2)  33  Cyc.  1379;  (3)  33  Cyc.  1304,  1396,  1404; 
(4)  33  Cyc.  1359;  (5)  33  Qyc.  1361,  1381;  (6)  38  Cya  1516,  1517. 
As  to  validity  of  law  imposing  upon  railroad  comiMinies  duty  to 
equip  engines  with  spark  arresters  and  making  C(Hnmnnication  of 
fire  prima  facie  evidence  of  negligence,  see  62  Am.  St  171.  On  the 
question  of  the  effect  of  presumption  from  fact  that  fire  was  set 
by  locomotive  to  carry  question  of  negligence  to  Jury,  see  5  L.  R.  A. 
(N.  S.)  99.  As  to  the  power  of  the  l^slature  to  make  injury  by 
fire  from  locomotives  prima  facie  evidence  of  negligence,  see  32 
L.  R.  A.  (N.  S.)  227.  As  to  the  presumption  of  negligence  arising 
from  the  communication  of  fire  by  a  railroad  engine,  see  1  Ann. 
Gas.  815 ;  16  Ann.  Gas.  882. 


Home  Telephone  Company  v.  Weir. 

[No.  8,005.    Filed  May  27,  19ia.l 

L  Nbglioercb. —  Contrihutory  Negligence, —  IfutmcUonB. — ^Where 
instructions  are  given  stating  that  plaintKT  is  entitled  to  recover 
on  proof  of  the  allegations  of  the  complaint,  they  may  be  cured 
by  other  instructions  which  fully  cover  the  defense  of  contribu- 
tory negligence,    p.  469. 

2.  Telbobafhs  and  Telephones. — Operation, — Maintenance, — Oo- 
cupatUm  of  Streets. — Duty. — It  is  the  duty  of  a  telephone  com- 
pany to  exercise  ordinary  care  to  use  and  maintain  its  wires 
along  and  over  streets  so  as  to  prevent  the  same  from  becoming 
dangerous,  but  such  duty  is  not  absolute,    p.  469. 

8.  Telegraphs  and  Telephones. — Operation, — Maitvtenanoe. — In- 
structions,-—In  an  action  for  injuries  to  plaintiff's  eye  caused  by 
the  defective  condition  of  a  telephone  line  along  a  street,  the  de- 
fect in  an  instruction  imposing  on  defendant  the  absolute  duty 
to  so  maintain  its  wires  as  not  to  obstruct  or  render  dangerous 


MAY  TERM,  1913.  467 

Home  Tel.  Co.  v.  Welr--53  Ind.  App.  466. 


the  use  of  the  street  was  not  rendered  harmless  by  the  further 
statement,  "If  it  negligently  failed  to  so  maintain  its  wires,  then 
it  must  respond  in  damages."    p.  470. 

4.  TELE6BAPH8  AND  Telephoweb. — DefccUve  Wires. — Evidence, — 
Notice, — In  order  to  recover  for  injuries  caused  by  the  defective 
condition  of  telephone  wires  along  a  highway,  it  Is  not  necessary 
that  the  evidence  should  establish  the  fact  that  defendant  had 
actual  notice  of  the  defect    p.  470. 

5.  Tel£0baph8  and  Telephones. — Defective  Wires, — yotioe, — In- 
structions,— ^In  an  action  for  damages  caused  by  a  defective  tele- 
phone wire  along  a  street,  an  instruction  from  which  the  Jury 
could  infer  that,  if  defendant  had  notice  of  the  condition  of  the 
wires  In  any  part  of  the  town,  it  would  be  charged  with  notice 
of  the  defect  at  the  point  where  plaintiff  was  injured,  was  erro- 
neous,   p.  471. 

6.  Appeal. — Review, — Misconduct  ot  Counsel, — ^Misconduct  of  coun- 
sel in  a  personal  injury  case  in  referring  to  the  presence  of  the 
representative  of  an  insurance  company  is  not  available  for  re- 
versal, where  the  court  withdrew  the  remarks  from  the  Jury  and 
instructed  it  not  to  consider  them.    p.  471. 

From  Clark  Circnit  Court;  Oeorge  E.  D.  CHbson,  Special 
Judge. 

Action  by  Oscar  Weir  against  the  Home  Telephone  Com- 
pany. From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

Af.  Z.  Stannard  and  Jonas  0.  Howard,  Jr.,  for  appellant. 
L.  A.  Douglass  and  S.  O.  Wilkinson,  for  appellee. 

Shea,  J. — ^Appellee  brought  this  action  to  recover  dam- 
ages from  appellant  for  injuries  alleged  to  have  been  sus- 
tained by  reason  of  its  negligence  in  permitting  a  wire  ex- 
tending between  certain  of  its  poles,  to  hang  down,  with  the 
end  of  which  appellee  came  in  contact  and  was  struck  in 
the  left  eye.  A  demurrer  to  the  complaint  in  one  para- 
graph was  overruled.  Answer  in  general  denial.  A  trial 
of  the  issues  formed  resulted  in  a  verdict  and  judgment 
for  appellee.  Appellant's  motion  for  a  new  trial  was  oyer- 
ruled,  and  this  ruling  is  assigned  as  error. 

Briefly,  the  facts  as  shovni  by  the  complaint,  are,  that 
appellant  is  a  corporation  engaged  in   operating  a  tele- 
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phone  gystem  betw^n  various  points  in  Indiana,  among 
them  the  town  of  SeUersburg,  Clark  County,  Indiana, 
where  for  some  years  prior  to  February  10, 1903,  it  had  con- 
ducted its  business  and  maintained  an  exchange;  that  in 
the  conduct  of  its  business  appellant  had  erected  in  said 
town  a  large  number  of  poles,  on  which  were  strung  metal 
wires,  by  means  of  which  it  transmitted  messages.  Some  of 
these  poles  were  located  on  Maple  Street,  an  improved  pub- 
lic highway  and  street  in  a  thickly  settled  part  of  the  town, 
which  was  much  frequented  and  traveled  by  the  public 
generally.  Several  days  previous  to  the  date  of  the  injury 
complained  of,  one  of  the  metal  wires  attached  to  a  pole 
on  Maple  Street  had  broken  down,  and  hung  over  the  side- 
walk on  the  west  side  of  the  street,  the  end  of  it  extending  to 
about  five  feet  of  the  surface  of  the  sidewalk ;  that  appellant 
knew  the  wire  was  down  and  so  hanging  for  as  much  as 
three  days  prior  to  the  happening  of  the  injury,  or  with 
reasonable  diligence  might  have  known  of  this  condition, 
and  with  this  knowledge  carelessly  and  negligently  failed 
to  remove  the  wire  and  permitted  it  to  so  remain  until  after 
appellee  was  injured;  that  the  end  of  the  metal  wire  was 
broken  off  at  an  angle,  and  the  edge  was  very  sharp  at  the 
point  of  breakage;  that  while  appellee,  on  February  3, 
1910,  was  lawfully  using  and  passing  along  Maple  Street, 
where  the  wire  was  hanging  down,  said  wire,  without  any 
fault  or  negligence  on  his  part,  came  in  contact  with  his 
left  eye,  striking  the  eyeball,  and  severely  cutting  and 
lacerating  it. 

Under  the  motion  for  a  new  trial  the  errors  presented 
are  the  giving  of  instructions  Nos.  1,  3,  8  and  13  requested 
by  appellee,  and  the  misconduct  of  counsel  in  argument. 
Instruction  No.  1  sets  out  numerous  facts  upon  which  it 
bases  a  statement  that  appellee  would  be  entitled  to  recover 
if  all  the  material  allegations  of  the  complaint  are  proved. 
It  is  urged  that  the  defense  of  contributory  negligence  was 
at  issue,  and  that  even  though  the  averments  of  the  com- 
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plaint  are  proved,  the  plaintiff  would  not  be  entitled  to  re- 
cover if  contributory  negligence  is  also  shown ;  that  the  lan- 
guage is  therefore  misleading  and  harmful,  and  that  the 
averments  of  the  complaint,  if  proven,  simply  make  a  prima 
fade  case.  Instruction  No.  8,  in  addition  to  other  infirmi- 
ties which  will  be  pointed  out,  also  states  that  if  the  material 
allegations  of  the  complaint  **have  been  proven  to  your 
satisfaction,  your  verdict  should  be  for  the  plaintiff";  like- 
wise instruction  No.  13  ignores  the  defense  of  contributory 
negligence,  and  singles  out  and  gives  prominence  to  cer- 
tain phases  of  the  evidence,  which,  it  is  urged,  invades  the 
province  of  the  jury. 

It  has  been  held  by  this  court  as  well  as  the  Su- 

1.  preme  Court,  that  where  instructions  are  given  stat- 
ing that  plaintiff  is  entitled  to  recover  upon  proof  of 

the  allegations  of  the  complaint  omitting  the  defense  of  con- 
tributory negligence,  they  may  be  cured  by  other  instruc- 
tions which  fully  cover  such  defense.  In  view  of  the 
fact  that  there  are  other  instructions  which  fully  cover 
the  defense  of  contributory  negligence,  this  instruction 
was  not  erroneous.  Newcastle  Bridge  Co.  v.  Doty 
(1907),  168  Ind.  259,  79  N.  E.  ^85;McIntyre  v.  Orner 
(1906),  166  Ind.  57,  76  N.  E.  750,  4  L.  R.  A.  (N, 
S.)  1130,  117  Am.  St.  359,  8  Ann.  Cas.  1087;  Indianapolis 
Traction,  etc,  Co.  v.  Smith  (1906),  38  Ind.  App.  160,  77 
N.  E.  1040.  But  there  are  other  infirmities  in  the  instruc- 
tions which  we  feel  can  not  receive  the  sanction  of 

2.  this  court.    By  instruction  No.  3  the  jury  is  told 
that:     **It  was  the  absolute  duty  of  defendant  to  so 

use  and  maintain  its  wires  along  and  over  said  streets  and 
public  places  so  as  not  to  obstruct  the  use  of  the  street  by 
the  public  or  render  it  dangerous  for  use."  This  instruc- 
tion makes  it,  as  the  language  shows,  the  absolute  duty  of 
appellant  to  have  its  wires  at  all  times  in  such  condition  that 
the  streets  could  be  used  without  danger  to  the  public.  It 
is  the  duty  of  appellant  to  use  ordinary  care  to  use  and 
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maintain  its  wires  along  and  over  the  streets  so  as  to  prevent 
their  becoming  dangerous,  but  this  dnty  is  not  absolute. 
Terre  Haute,  etc,  Traction  Co.  v.  Latham  (1913),  ante 
366,  101  N.  B.  746;  Dooley  v.  Town  of  Sullivan  (1887), 
112  Ind.  451, 14  N.  E.  566,  2  Am.  St.  209 ;  Indiana  Nat.  Gas, 
etc.,  Co.  V.  Vauble  (1903),  31  Ind.  App.  370,  68  N.  E.  195; 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind.  297,  53 
N.  E.  235.    Appellee's  able  counsel  insist  that  this 

3.  language  is  explained  and  made  harmless  by  the  fol- 
lowing language  used  in  the  same  instruction — ^"if 

it  negligently  failed  to  so  maintain  its  wires,  then  it  must 
respond  in  damages,"  but  this  court  is  not  able  to  so  con- 
strue the  language.  In  the  case  of  Terre  Haute,  etc.,  Trac- 
tion Co,  V.  Latham,  supra,  it  is  said:  "The  instruction  im- 
poses the  absolute  duty  on  appellant  to  maintain  the  high- 
way with  reference  to  its  tracks  in  such  a  condition  as  to  be 
reasonably  safe  for  use,  whereas  the  law  exacts  only  reason- 
able care  and  skill  in  this  regard.  The  instruction  was 
therefore  erroneous."  "Absolute"  is  defined  in  the  Cen- 
tury Dictionary  as  "free  from  every  restriction";  "uncon- 
ditional"; "fixed";  "determined";  "not  merely  provi- 
sional"; "irrevocable".  In  Cumberland  Tel.,  etc.,  Co.  v. 
Pierson  (1908),  170  Ind.  543,  84  N.  E.  1088,  the  court  in 
passing  upon  the  sufSciency  of  a  complaint  uses  this  lan- 
guage :  "Appellant  was  entitled  under  the  law  to  a  reason- 
able time  in  which  to  make  necessary  repairs,  after  obtaining 
actual  knowledge  or  constructive  notice  of  the  alleged  de- 
fect, before  responsibility  for  neglect  to  make  proper  re- 
pairs could  attach."  This  correctly  states  appellant's  duty 
and  is  inconsistent  with  the  statement  in  the  instruction  that 
it  was  appellant's  absolute  duty  to  keep  its  wires  safe  for 
public  use,  which  took  no  account  of  delays  in  notice  or  un- 
avoidable accidents.  This  instruction  is  therefore  erroneous. 
Instruction  No.  8  contains  this  language:    "It  is 

4.  not  necessary  that  the  evidence  establish  the  fact  that 
defendant  had  actual  notice  of  the  existence  of  the 
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broken  and  hanging  wire  at  said  place  prior  to  the  time  of 
the  accident  in  order  to  render  it  liable  in  damages  in  this 
case."  So  mnch  of  the  instruction  states  the  law  correctly; 
then  follows:  **If  it  received  notice  that  any  of  its  wires 
were  dotm  in  the  town  of  Sellersburg,  it  was  its  duty  to 
investigate  the  report  and  notice  within  a  reasonable  time, 
and  to  be  diligent  in  making  said  investigation,  and  if  the 
evidence  shows  you  that  after  receiving  said  information  the 
company  was  not  diligent  in  investigating  the  notice,  and 
discovering  the  condition  of  the  wire,  and  that  if  it  had  been 
diligent  in  making  said  investigation  it  would  have  learned 
of  the  location  and  situation  of  the  broken  and  hanging 
wire  in  time  to  have  removed  it  before  the  accident  to  plain- 
tiff, then  I  instruct  you  that  you  have  the  right  to  find  that 
defendant  was  guilty  of  negligence  in  permitting  the  said 
wire  to  be  there  at  the  time  of  the  accident,  and  if  the  other 
material  allegations  of  the  complaint  have  been  proved  to 
your  satisfaction,  your  verdict  should  be  for  the  plaintiff.*' 
The  jury  might  infer  from  this  instruction  that  if 

5.  appellant  had  notice  of  the  condition  of  the  wires  in 
any  part  of  the  town  of  Sellersburg,  it  would  be 

charged  with  notice  of  the  condition  of  the  wire  at  the  point 
where  appellee  was  injured,  however  remote  it  might  be. 
The  instruction  in  this  respect  is  erroneous,  as  being  mis- 
leading and  confusing  to  the  minds  of  the  jury.  In  view 
of  the  errors  pointed  out  in  the  instructions,  the  court  is  not 
able  to  say  they  were  harmless. 

The  misconduct  on  the  part  of  coiinsel  in  referring 

6.  to  the  presence  of  some  representative  of  an  insur- 
ance  company,  during  the  progress  of  the  trial,  was 

reprehensible,  and  the  court  rightly  withdrew  the  remarks 
from  the  jury,  and  instructed  the  jury  not  to  consider  them, 
so  that  any  error  which  might  be  predicated  on  such  miscon- 
duct was  cured.  The  theory  of  the  law  in  this  State  is  that 
any  harm  that  may  come  from  such  misconduct  is  cured  by 
the  court's  instructions.    Appellant's  learned  counsel  has 
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cited  many  authorities  from  other  states  which  support  his 
earnest  contention  that  the  alleged  misconduct  is  sufficiently 
harmful  to  warrant  the  court  in  reversing  the  cause.  This, 
however,  is  not  the  rule  in  Indiana,  and  this  court  is  bound 
by  the  rule  often  announced  by  the  Supreme  Court.  Smith 
V.  State  (1905),  165  Ind.  180,  74  N.  E.  983,  and  authorities 
cited.  See,  also,  Southern  R,  Co.  v.  Bvileit  (1907),  40 
Ind.  App.  457,  82  N.  E.  474;  Southern  Ind,  R.  Co.  v.  Davis 
(1904),  32  Ind.  App.  569,  69  N.  E.  550. 

For  the  errors  pointed  out,  this  cause  is  reversed  and  a 
new  trial  ordered.    Judgment  reversed. 

Note.— Reported  In  101  N.  E.  1020.  See,  also,  under  (1)  38  Cyc 
1785;  (2)  37  Cyc.  1638,  1639;  (3)  37  Cyc.  1646;  38  Cyc.  1782;  (4) 
37  Cyc  1639;  (5)  37  Cyc.  1646;  (6)  38  Cyc.  1503.  As  to  Improper 
remarks  of  counsel  In  course  of  argument,  see  56  Am.  Rep.  814 ;  58 
Am.  Rep.  648.  On  the  general  question  of  liability  for  injury  or 
death  of  traveler  coming  in  contact  with  electric  wire  in  highway, 
see  31  Li.  R.  A.  566;  22  L.  R.  A.  (N.  S.)  1169. 


MiTCHELTREE  SCHOOL  ToWNSHIP  V.  BaKER. 

[No.  7,926.     Filed  May  29,  1913.] 

1.  Schools  and  School  Distbicts. — Township  Trustee, — Powers, 
— 'Notice, — The  power  and  authority  of  a  township  trustee  is 
purely  statutory,  and  all  persons  contracting  with  him  are  bound 
to  know  the  extent  of  his  authority  and  that  he  can  create  no 
binding  obligation  beyond  the  scope  of  the  authority  conferred 
on  him  by  statute,    p.  474. 

2.  Schools  and  School  Districts. — Teachers, — Contracts. — Town- 
ship  Reform  Act. — While  to  the  extent  that  the  minimum  wage 
must  be  paid,  and  the  minimum  school  term  taught,  as  provided  by 
§6599  Bums  1908,  Acts  1907  p.  146,  and  §6411  Bums  1908,  Acts 
1899  p.  424,  the  contract  between  a  teacher  and  the  township  trus- 
tee has  been  definitely  fixed  by  the  legislature  and  is  not  affected 
by  the  provisions  of  the  township  reform  act  (§§9590-9602  Burns 
1908  Acts  1899  p.  150,  Acts  1901  p.  415),  a  contract  for  the  pay- 
ment of  more  than  the  minimum  wage  Is  within  the  provisions  of 
the  township  reform  act  and  Is  not  enforceable  as  to  the  amount 
In  excess  of  the  minimum  wage  unless  an  appropriation  for  the 
pajrment  of  same  has  been  duly  made  by  the  advisory  board, 
p.  474. 
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8.  Townships. — Township  Reform  Act. — Advisory  Boards. — ^The 
purpose  of  the  township  reform  act  is  to  prevent  unwise  and 
unnecessary  expenditure  of  public  funds,  and  under  that  act  the 
advisory  boards  of  the  various  townships  of  the  State  are  alone 
authorized  to  allow  the  contracting  of  debts  against  their  respect- 
ive townships,  and  then  only  in  the  manner  provided  by  statute, 
p.  475. 

4.  Schools  and  School  Distbicts. — Teachers, — Action  on  Con- 
tract.— Answer. — Sufflciency. — In  an  action  by  a  teacher  to  recover 
the  wage  stipulated  in  the  contract,  which  was  in  excess  of  the 
minimum  wage  provided  by  §6599  Burns  1908,  Acts  1907  p.  146, 
an  answer  alleging  that  no  sufficient  funds  were  on  hand  at  the 
time  of  executing  the  contract,  that  sufficient  funds  were  not 
available  for  the  payment  of  more  than  the  minimum  wage,  and 
that  the  contract  was  unauthorized,  stated  a  good  defense  to  the 
action,    p.  476. 

From  Martin  Circuit  Court ;  Hileary  Q.  Houghton,  Judge. 

Action  by  Tyrey  E.  Baker  against  Mitcheltree  School 
Township,  of  Martin  County.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed. 

Frank  E.  Oilkison,  for  appellant. 
F.  Otuin,  for  appellee. 

Ibach,  J. — There  is  but  one  question  presented  by  this 
appeal  in  addition  to  those  decided  in  the  case  of  Ruther- 
ford School  Tp.  V.  Craney  (1912),  51  Ind.  App.  236,  99 
N.  E.  485.  Appellee  by  this  action  seeks  to  recover  the  dif- 
ference between  the  contract  price  for  teaching  one  of  the 
township  schools  and  the  minimum  wage  declared  by  statute, 
which  latter  amount,  it  appears,  was  paid  him.  To  the 
complaint  containing  these  facts  appellant  filed  answer  in 
which  it  is  averred  in  substance  that  the  contract  sued  on, 
was  for  a  sum  of  money  in  excess  of  the  funds  in  the  hands 
of  the  trustee  and  in  excess  of  the  funds  obtainable  from  the 
various  levies  made  for  school  purposes  and  that  the  wages 
per  diem  set  out  in  the  written  contract  between  the  trus- 
tee and  appellee,  had  not  been  authorized  and  were  in  ex- 
cess of  the  amount  allowed  by  law  for  the  minimum  wage 
for  the  teachers  of  township  schools  and  that  under  the 
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regulations  made  by  the  Auditor  of  State  it  was  impos- 
sible for  the  school  township  to  receive  assistance  from 
the  state  common  school  fund  to  pay  his  per  diem  in  excess 
of  the  minimum,  which  in  the  case  of  appellee  was  $2.79 1-5 
per  day,  all  of  which  facts  the  plaintiff  knew  at  the  time 
of  entering  into  said  contract  and  continuously  during  the 
performance  thereof.  A  demurrer  filed  to  this  paragraph 
of  answer  was  sustained  and  this  action  of  the  trial  court 
is  one  of  the  errors  assigned  for  reversal.  CJonsequently, 
the  question  which  we  are  called  upon  to  determine  is 
whether  appellant's  answer  shows  the  contract  sued  on,  was 
one  within  the  statutory  power  of  the  trustee  to  make. 

The  power  and  authority  of  a  township  trustee 

1.  is  purely  statutory  and  his  acts  create  no  binding 
obligation  upon  his  township  unless  they  are  within 

the  scope  of  his  statutory  power  and  all  persons  who  enter 
into  a  contract  with  such  officer  are  bound  to  know  the 
extent  of  his  authority,  and  that  beyond  the  limit  of  such 
authority  he  can  not  bind  the  township,  either  civil,  or 
school.  Indiana  Trust  Co.  v.  Jefferson  Tp.  (1906),  37 
Ind.  App.  424,  427,  77  N.  E.  63 ;  CUnton  School  Tp.  v.  Leba- 
non Nat  Bank  (1897),  18  Ind.  App.  42,  45,  47  N.  E.  349. 
The  statute  with  reference  to  the  employment  of 

2.  teachers  by  a  township  trustee  does  not  differ  in  any 
essential  respect  from  statutes  relating  to  other  con- 
tracts of  township  trustees,  and  the  ''Township  Reform 
Act''  (§§9590-9602  Bums  1908,  Acts  1899  p.  150,  Acts 
1901  p.  415)  applies  to  contracts  made  by  the  township  trus- 
tee with  his  teachers,  as  well  as  to  all  other  contracts  made 
in  behalf  of  the  township.  It  is  held  however,  in  the  case 
of  Rutherford  School  Tp,  v.  Craney,  sv/pra,  that  the  mini- 
mum wage  which  must  be  paid  the  teacher  and  the  minimum 
school  term'  are  matters  definitely  fixed  by  statute,  which  can 
not  be  reduced  by  a  contract  with  the  trustee,  and  to  this  ex> 
tent  the  legislature  has  made  the  contract  for  the  parties. 
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But  as  to  the  excess  of  pay  over  these  minimum  requirements 
all  such  contracts  must  be  held  to  fall  within  the  provisions 
of  the  township  reform  act.  By  that  act  it  is  provided, 
*'The  trustee  shall  •  •  •  present  a  detailed  and  item- 
ized statement  in  writing  of  his  estimated  expenditures  for 
which  appropriations  are  asked,  specifymg  the  number  of 
teachers  necessarily   employed,   their  salaries  respectively 

•  •  •.  The  advisory  board  shall  have  full  power  •  •  • 
to  appropriate  for  any  purpose  a  sum  not  greater  than  that 
estimated  in  the  items  therefor.''  §9593  Bums  1908,  Acts 
1899  p.  150,  §4.  "Upon  a  special  call  of  the  township  trus- 
tee •  ••  •  said  board  may  •  •  •  determine 
whether  an  emergency  exists  for  the  expenditure  of  any 
sums  not  included  in  the  existing  estimates  and  levy.  In 
the  event  that  such  an  emergency  is  found  to  exist,  said 
board  may  authorize  ♦  •  •  the  trustee  to  borrow  a 
sum  of  money    •    •    •    suflScient  to  meet  such  emergency. 

♦  •  •  In  no  event  shall  a  debt  of  the  township  be  created 
except  by  the  advisory  board  of  such  township,  and  in  the 
manner  herein  specified,  and  any  payment  of  any  debt  not 
so  authorized  from  the  public  funds  of  such  township  shall 
be  recoverable  upon  the  bond  of  the  trustee  •  •  ♦." 
§9595  Bums  1908,  Acts  1901  p.  415.  Since  it  is  made  to 
appear  that  the  township  trustee  entered  into  the  contract 
in  suit  without  sufficient  funds  on  hands  at  the  time  the 
contract  was  made  and  without  making  provision  therefor 
in  the  manner  provided  by  law,  such  contract  was  without 
the  authority  of  the  trustee  to  make,  except  as  to  that  part 
thereof  which  the  statute  commands. 

The  township  reform  law  was  enacted  to  prevent 
3.  unwise  and  unnecessary  expenditure  of  the  public 
funds  and  the  legislature  in  its  wisdom  has  seen  fit 
to  provide  for  the  election  of  advisory  boards  in  the  various 
townships  of  the  State  that  are  alone  authorized  by  law  to 
allow  the  contracting  of  debts  against  such  townships  and 
then  only  in  the  manner  allowed  by  statute. 
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The  answer  not  only  shows  the  executing  of  the  contract 

at  a  time  when  the  trustee  did  not  have  sufficient  funds  on 

hand  to  meet  it,  and  that  sufficient  funds  were  not 

4.  available  from  all  sources  provided  by  law  from 
which  school  funds  are  derived  to  continue  the  school 
term  beyond  the  period  of  120  days  and  then  only  by  paying 
the  minimum  wage  to  each  teacher,  and  that  the  contract 
sued  on  was  unauthorized  and  wholly  without  the  power  of 
the  trustee  to  execute.  It  seems  therefore  that  this  para- 
graph of  answer  stated  a  good  defense  to  plaintiff's  com- 
plaint, wherein  wages  in  excess  of  the  statutory  minimum 
wage  were  sought  to  be  recovered,  and  the  demurrer  thereto 
should  have  been  overruled. 

Judgment  reversed,  with  directions  to  overrule  appellee's 
demurrer  to  appellant's  answer  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Note.— Reported  in  101  N.  E.  1037.  See,  also,  under  (1)  38  C^c. 
627;  (2)  35  Cyc.  1080;  (3)  38  Cyc.  645;  (4)  35  Cyc.  1103,  1106. 
As  to  the  requirements  that  the  duties  of  a  public  officer  must  be 
public  duties  and  prescribed  by  law,  see  63  Am.  St.  188.  For  a  dis- 
cussion of  the  right  of  a  school  teacher  to  compensation  as  depend- 
ent on  the  validity  of  his  contract  of  employment,  see  Ann.  Cas. 
1913  C.  372. 
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[No.  8,006.    Filed  May  29,  1913.] 

1.  Mechanics*  Liens. — Foreclosure. — Complaint,  —  Requirementa. 
—Under  the  mechanics*  Hen  statute  (Acts  1909  p.  295,  §81,  2), 
the  complaint  in  an  action  to  foreclose  must  show  by  its  aver- 
ments that  the  materials  and  labor  for  which  a  recovery  is  sought 
were  furnished  for  the  particular  building  against  which  the 
lien  is  asserted,  and  is  insufficient  if  it  merely  shows  that  they 
were  used  in  such  building,    p.  479. 

2.  Mechanics'  Liens. —  Foreclosure. —  Complaint — 8uMciency.—A 
complaint  for  the  foreclosure  of  a  mechanic's  lien,  averring  that 
defendants  are  indebted  to  plaintiff  for  labor  and  material  fur- 
nished by  plaintiff  at  the  special  instance  and  request  of  defend- 
ants in  the  repair  and  construction  of  certain  work  upon  a  certain 
described  building,  sufficiently  shows  that  the  labor  and  materials 
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were  specially  furnished  for  the  particular  hulldlng  against  which 
the  lien  Is  asserted,    p.  480. 

3.  Pleading. — Construction, — Inferences. — ^Where  the  facts  averred 
In  a  pleading  admit  of  but  one  inference,  the  court  will  Indulge 
such  Inference  In  aid  of  the  pleading,    p.  481. 

4.  Mechanics*  Liens. —  Foreclosure. —  Complaint —  SujSiciency. — ^A 
complaint  for  the  foreclosure  of  a  mechanic's  lien  for  labor  and 
material  furnished  "in  the  repair  and  construction  of  certain 
electrical  work  and  electric  wiring  in  and  upon"  a  certain  build- 
ing, is  not  open  to  the  objection  that  it  fails  to  show  affirmatively 
that  such  labor  and  material  were  furnished  for  the  "erection, 
alteration,  repair,  or  removal",  of  the  building,    p.  481. 

5.  Mechanics'  Liens. — Foreclosure. — Ownership  of  Property. —^In 
an  action  to  foreclose  a  mechanic's  lien,  defendants'  ownership 
of  property  against  which  the  lien  Is  asserted  must  be  established, 
p.  483. 

6.  Trial. — Issues. — Findings. — ^To  sustain  a  decision  for  plaintiff, 
the  special  findings  must  cover  all  the  facts  essential  to  recovery 
under  the  Issues  tendered  by  his  complaint,  and  the  failure  to' 
find  any  such  fact  Is  the  equivalent  of  a  finding  against  him. 
p.  483. 

7.  Appeal. — Review. — Findings. — Inferences. — Where  the  primary 
facts  found  lead  to  but  one  conclusion,  or  where  the  facts  found 
are  of  such  a  character  that  they  necessitate  the  Inference  of  an 
ultimate  fact,  such  ultimate  fact  will  be  Inferred  and  treated 
as  found,    p.  484. 

8.  Appeal. — Review. — Findings. — Construction. — Intendments  and 
presumptions  are  In  favor  of  a  finding  rather  than  against  it,  and 
if,  when  read  as  a  whole,  such  finding  can  be  said  to  sustain  the 
conclusions  of  law  stated  thereon,  no  error  can  be  successfully 
predicated  on  the  exceptions  to  such  conclusions,    p.  484. 

9.  Mechanics'  Liens. —  Foreclosure,  —  Findings.  —  Ownership  -of 
Property. — In  an  action  to  foreclose  a  mechanic's  lien,  where  the 
only  inference  that  could  be  drawn  from  the  finding  of  facts  as 
a  whole,  was  that  defendants,  as  trustees  and  devisees,  became 
the  owners  of  the  real  estate  and  continued  as  such  and  rented 
such  real  estate  and  contracted  with  plaintiff  for  the  improve- 
ments thereon,  received  and  accepted  such  improvement  as  such 
owners,  and  offered  and  tendered  payment  of  the  amount 
they  claimed  to  be  due  thereon,  and  litigated  the  difference  be- 
tween the  amount  of  the  tender  and  the  amount  sought  to  be 
recovered  by  plaintiff,  the  Judgment  for  plaintiff  will  not  be  re- 
versed because  the  court  did  not  in  express  words  find  the  ulti- 
mate fact  of  present  ownership  of  the  real  estate  in  question, 
p.  484. 

10.  Mechanics'  Liens. —  Foreclosure. —  Findings. — Sufflciency. — In 
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an  action  for  the  foredosnre  of  a  mechanic's  lien,  a  special  find- 
ing that  pursuant  to  contract  the  plaintiff  furnished  the  labor 
and  material,  "that  defendants  accepted  said  repairs*',  etc.,  and 
that  a  certain  sum  "remains  due  and  unpaid  at  the  time  of  the 
commencement  of  this  action  from  the  defendants  herein  to  the 
plaintiff  on  account  of  the  sale,  furnishing  and  installation  of 
the  aforesaid  wiring  and  electrical  mateiial  in  said  building",  is 
not  objectionable  on  the  ground  that  It  fails  to  state  that  any 
work  or  material  was  furnished  for  any  building  or  that  any 
building  was  repaired,    p.  485. 

IL  Appeal. — Review. — Fi$ti4nga, — Buffloiency. — ^Where  the  findings 
in  an  action  to  foreclose  a  mechanic's  lien  state  that  the  work 
was  completed  on  July  2,  and  that  plaintiff's  notice  was  filed  on 
September  14,  "and  within  the  sixty  days  from  the  date  on  which 
plaintiff  completed  the  installation  and  wiring  of  said  electrical 
apparatus  in  the  said  building",  it  will  be  presumed,  in  the  ab- 
sence of  the  evidence  from  the  record,  and  in  view  of  the  fact 
that  the  exhibit  filed  with  the  complaint  shows  items  of  labor 
and  material  furnished  up  to  and  including  July  22,  that  the 
finding  that  the  work  was  completed  July  2  is  an  error  in  date, 
and  the  finding  that  the  work  was  completed  within  the  sixty 
days  will  control,    p.  486* 

12.  MEGHAiacs'  Liens. — Extent  of  Lien, — Separate  Buildings.— 
Special  Findings.— Vnder  Acts  1909  p.  295,  S§1,  2,  providing  that 
a  lien  shall  extend  to  the  interest  of  the  owner  of  the  lot  or  parcel 
of  land  on  which  the  structure  stands*  or  with  which  it  is  con- 
nected, and  that  the  entire  land  upon  which  any  such  building, 
eta,  is  situated,  including  that  portion  not  covered  therewith, 
shall  be  subject  to  Hen,  a  declaration  of  a  lien  on  the  entire 
parcel  of  real  estate  was  authorized  on  a  special  finding  of  facts 
showing  the  existence  of  three  separate  buildings  oa  a  designated 
lot  and  that  the  labor  and  material  were  furnished  directly  to 
defendants  and  all  put  into  a  building  or  buildings  standing  on 
such  lot,  and  in  the  absence  of  any  issues  and  supporting  evi- 
dence that  would  require  a  restriction  of  the  lien  to  a  certain 
subdivision  of  the  lot.  (HUl  v.  Ryan  [1876],  54  Ind.  118;  HUl  v. 
Braden  [1876],  54  Ind.  72;  Wilkerson  v.  Rush  [1877],  57  Ind.  172; 
and  McQrew  v.  McCarty  [1881],  78  Ind.  496,  distinguished.) 
p.  486. 

From  Superior  Court  of  Marion  County  (80,404) ; 
Charles  J.  Orbison,  Judge. 

Action  by  the  F.  H.  Cheyne  Electric  Company  against 
John  M.  Judah  and  others.  From  a  judgment  for  plaintiflE, 
the  defendants  appeal.     Affirmed. 
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Henry  J,  Brwndon  and  Charles  W.  Appleman,  for  appel- 
lants. 

Gideon  W.  Blaine  and  Henry  Warrum,  for  appellee. 

HoTTEL,  P.  J. — ^This  was  an  action  brought  by  appellee 
against  appellants  and  the  ''unknown  heirs,  executors,  ad- 
ministrators, personal  representatives,  legatees  and  devisees 
of  Harriet  Judah,  deceased,"  and  other  unknown  heirs  and 
persons  whose  names  are  unknown,  to  foreclose  a  mechanic's 
lien.  The  complaint  is  in  one  paragraph,  a  demurrer  to 
which  was  overruled.  This  ruling  is  the  first  error  as- 
signed. It  is  urged  against  the  complaint  that  it  fails  to 
charge  that  the  labor  and  materials  sued  for  were  ''specially 
furnished"  for  the  particular  building  against  which  the 

lien  is  asserted.  The  language  of  the  act  here  in- 
1.    volved,  and  the  authorities  construing  it,  and  similar 

statutes,  leave  no  doubt  as  to  the  correctness  of  ap- 
pellant's contention  that  in  actions  of  this  character  the 
plaintiff  must  show  by  the  averments  of  his  complaint  and 
by  his  proof  that  the  materials  and  labor  for  which  he  seeks 
a  recovery  were  furnished  for  the  particular  building  against 
which  the  lien  is  asserted.  It  is  not  enough  to  show  merely 
that  they  were  ttsed  in  such  building.  Acts  1909  p.  295, 
§§1  and  2;  City  of  Crawfordsville  v.  Brundage  (1877),  57 
Ind.  262,  265;  City  of  Crawfordsville  v.  Lee  (1877),  58  Ind. 
597;  City  of  Crawfordsville  v.  Straight  (1877),  58  Ind.  599; 
Hill  V.  Sloan  (1877),  59  Ind.  181,  187;  Potter  Mfg.  Co.  v. 
A.  B.  Meyer  cfe  Co.  (1909),  171  Ind.  513,  519,  86  N.  E.  837, 
131  Am.  St.  267.  The  lien  in  such  cases  is  acquired  by  com- 
pliance with  the  statute,  and  is  predicated  on  the  assumption 
that  credit  is  given  on  account  of  the  building  rather  than 
to  its  owner.  This  assumption  necessarily  presupposes  that 
the  person  who  sells  or  furnishes  the  labor  or  material  knows, 
when  he  furnishes  it,  that  it  is  going  into  the  particular 
building  on  which  he  is  extending  the  credit  and  on  which  he 
expects  to  assert  a  lien.  It  follows  that  it  is  not  enough  to 
aver  and  prove  merely  that  a  contractor  purchased  such 
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material  or  labor  for  such  building  and  used  it  therein.  Such 
averment  indicates  no  knowledge  on  the  part  of  the  person 
furnishing  such  labor  or  material  of  the  purpose,  or  the 
budlding,  for  which  such  material  or  Uibor  was  to  be  used 
and  hence  no  intent  to  sell  on  the  credit  of  such  building. 

The  complaint  here  involved  alleges  that  **on  the  15th 
2.     day  of  June,  1909,  and  more  than  a  year  prior  thereto, 

said  defendants  were  the  owners  of  the  following  de- 
sc^ribed  real  estate  to  wit  •  •  •  j  that  said  defendants  are 
indebted  to  this  plaintiff  in  the  sum  of  three  hundred  ninety- 
ene  and  89-100  ($391.89)  dollars  for  work  and  labor  done  and 
materials  furnished,  said  work,  labor  and  materials  being 
done  and  furnished  by  said  plaintiff  to  said  defendants,  at  the 
special  instance  and  request  of  the  defendants,  in  the  repair 
and  construction  of  certain  electrical  work  and  electric  wir- 
ing in  and  upon  the  brick  building  situated  on  the  above 
described  real  estate,  on  the  said  15th  day  of  June  and  there- 
after." These  averments  are  easily  distinguishable  from 
those  held  insufficient  in  the  cases  relied  on  by  appellant. 
They  show  that  the  material  and  labor  for  which  the  recov- 
ery is  here  asked  was  furnished  at  the  instance  and  request 
of  the  owners  themselves  and  not  to  a  contractor  or  sub- 
contractor as  was  done  in  some  of  the  cases  relied  on  by  ap- 
pellant and  in  this  complaint  it  is  averred  that  such  labor 
and  materials  were  '' furnished  by  said  plaintiff  to  said  de- 
fendants *  *  *  in  the  repair  and  construction  of  cer- 
tain electric  wiring  in  and  upon  the  brick  buildings  situated 
on  the  above  described  real  estate,"  not  that  they  were 
purchased  for  such  buildings  as  was  the  case  in  some  of  the 
decisions  relied  on  by  appellant.  The  averment  that  appel- 
lee ^^ furnished''  such  work  and  labor  in  the  repair  of  the 
wiring  in  and  upon  the  brick  building,  etc.,  necessitates  the 
inference  that  such  labor  and  material  was  not  only  used  in 
and  upon  such  building  but  that  it  was  furnished  for  such 
building  and  in  our  judgment  completely  meets  the  require- 
ments of  §§1,  2,  Acts  1909  p.  295,  supra,  and  the  de- 
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cisions  before  cited.     It  has  been  held  many  times  by 

3.  the  Supreme  Court  and  this  court  that  where  the 
facts  averred  in  a  pleading  admit  of  but  one  infer- 
ence, that  the  court  will  indulge  such  inference  in  aid  of  the 
pleading,  and  under  some  of  the  more  recent  authorities,  a 
more  liberal  rule  with  reference  to  the  indulging  of  infer- 
ences in  favor  of  a  pleading  has  been  announced.  Cleve- 
land,  etc.,  B.  Co.  v.  Perkins  (1908),  171  Ind.  307,  313,  86 
N.  E.  405,  and  authorities  cited;  HolUday  dk  Wyon  Co.  v. 
O'Donnell  (1909),  44  Ind.  App.  647,  654,  90  N.  E.  24;  An- 
tioch  Coal  Co.  V.  Rockey  (1907),  169  Ind.  247,  254,  255,  82 
N.  B.  76;  Town  of  Newcastle  v.  Grubhs  (1908),  171  Ind. 
482,  86  N.  E.  757;  Agar  v.  State  (1911),  176  Ind.  234,  94 
N.  E.  819;  Domestic  Block  Coal  Co.  v.  De Armey  (1913), 
179  Ind.  592, 100  N.  E.  675, 102  N.  E.  99 ;  HolUday  &  Wyon 
Co.  V.  O'Domiell  (1913),  . .  Ind.  App.  . . .,  101  N.  E.  642, 
644,  and  authorities  cited.  The  complaint  in  this  case  is 
sufScient  under  either  rule  and  under  all  of  the  authorities 
cited. 

It  is  also  urged  against  the  complaint  that  it  fails  to  show 

affirmatively  that  the  labor  and  materials  were  furnished 

for  the  erection,  alteration,  repair  or  removal  of  the 

4.  building ;  that  the  averment  that  such  labor  and  ma- 
terial were  used  in  the  repair  and  construction  of 

certain  electrical  work  and  electric  wiring,  should  have  been 
supplemented  by  an  averment  that  the  ''electrical  work  and 
electrical*'  wiring  were  a  part  of  such  building.  This  ob- 
jection is  without  merit.  The  equivalent  of  the  averment 
contended  for,  is  found  in  the  averment  that  such  wiring 
was  ''in  and  upon  the  brick  building,"  etc. 

At  the  request  of  the  several  defendants  the  trial  court 
made  a  special  finding  of  facts  and  stated  its  conclusion  of 
law  thereon.  The  correctness  of  such  conclusions  .is  pre- 
sented by  the  errors  assigned  and  velieA  on  for  reversal.  The 
court  by  its  first  finding  found  that  appellee  is  a  corporation 
Vol.  53—31 
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engaged  in  the  business  of  electrical  contracting  and  engi- 
neering and  selling  electrical  supplies.  Findings  two,  three 
and  four  are  in  substance  as  follows :  (2)  On  May  23, 1884, 
Harriet  Judah  was  the  owner  of  lot  number  7,  in  square  64, 
in  th*  city  of  Indianapolis,  except  60  feet  off  the  north  end 
of  said  lot,  and  on  said  date  died,  leaving  a  will  by  which 
said  real  estate  was  left  to  John  M.  Judah,  Samuel  B.  Judah 
and  Noble  B.  Judah,  as  trustees,  with  power  to  rent,  lease, 
manage  and  seU  in  fee  simple,  the  same,  until  partition. 
Subject  to  said  trust,  said  real  estate  was  devised  in  equal 
parts  to  said  John  M.  Judah,  Samuel  B.  Judah,  Noble  B. 
Judah,  Alice  Clarke,  and  one  share  to  the  children  of  tes- 
tator's late  daughter  Katherine  Noble,  provided,  if  either  of 
said  sons,  John  M.  Judah,  Samuel  B.  Judah,  Noble  B.  Judah 
or  Alice  Clarke  should  have  died  without  living  issue  before 
testator's  death,  then  the  share  which  would  otherwise  have 
gone  to  such  decedent  or  issue,  should  be  equally  divided 
among  the  survivors;  and  provided,  also,  that  if  either  of 
such  devisees  should  have  died  leaving  issue  surviving,  at  the 
time  of  testator's  death,  then  said  issue  should  take  by  way 
of  representation. 

(3)  The  real  estate  hereinabove  described,  is  of  irregu- 
lar shape,  roughly  triangular,  the  point  of  apex  being  to  the 
south.  It  is  occupied  by  three  separate  and  distinct  build- 
ings built  at  different  times.  None  of  the  work,  labor  or  mate- 
rials mentioned  in  plaintiff's  complaint  was  done  or  were  fur- 
nished in  that  one  of  said  three  different  buildings,  situated 
on  the  most  northerly  part  of  said  real  estate.  The  other 
two  of  said  buildings  situated  on  said  real  estate,  were  at  all 
times  in  said  complaint  and  in  these  findings  mentioned, 
occupied  in  different  parts,  by  the  firm  of  George  Hitz  and 
Co.,  Oeorge  H.  Mueller  and  Co.  and  The  Indianapolis  Brew- 
ing Co.,  respectively. 

(4)  About  June  14,  1909,  the  defendants  herein,  John 
M.  Judah,  acting  for  and  on  behalf  of  the  owners  of  said 
real  estate,  and  the  plaintiff  entered  into  a  verbal  contract, 
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by  the  terms  whereof  the  plaintiff  agreed  to  sell,  furnish  and 
install  in  the  said  building  located  on  the  said  real  estate, 
certain  electrical  wiring  and  other  electrical  apparatus,  and 
the  said  defendant  agreed  to  pay  the  plaintiff  the  reasonable 
value  of  the  materials  furnished  and  labor  rendered.  Plain- 
tiff, pursuant  to  such  contract  thereafter,  sold  and  furnished 
to  defendants  certain  electrical  wiring  and  electrical  appa- 
ratus and  rendered  labor  in  the  installation  thereof  in  said 
building  all  of  the  reasonable  value  of  $455.32.  The  other 
facts  found  are  hereinafter  set  out  in  so  far  as  they  are 
deemed  necessary  to  an  understanding  of  the  questions  dis- 
cussed. 

Appellant  contends  that  the  finding  is  insufBcient  in  that 

it  fails  to  find  that  the  appellants  were  the  owners  of  the 

real  estate  on  which  the  building  in  question  is  lo- 

5.  cated ;  that  the  finding  that  the  real  estate  in  question 
was  left  by  will  to  appellants  in  1884  is  not  equivalent 

to  a  finding  of  present  ownership.     The  ownership  of  such 

real  estate  was  one  of  the  facts  necessary  to  be  found  under 

the  issues,  and  appellants  are  correct  in  their  conten- 

6.  tion  that  the  special  finding  must  cover  all  the  facts 
essential  to  appellee's  recovery,  under  the  issues  ten- 
dered by  his  complaint.  Krug  v.  Davis  (1885),  101  Ind.  75, 
76;  Town  of  Freedom  v.  Nortis  (1891),  128  Ind.  377,  384, 
27  N.  E.  869 ;  CleveUmd,  etc.,  R.  Co.  v.  Moneyhun  (1896),  146 
Ind.  147,  152,  44  N.  E.  1106,  34  L.  R.  A.  141 ;  Sweetser  v. 
Snodgrass  (1893),  7  Ind.  App.  609,  611,  34  N.  E.  842;  Min- 
mch  V.  Darling  (1894),  8  Ind.  App.  539,  546,  36  N.  E.  173. 
It  is  also  true  that  the  failure  to  find  any  material  fact  is  the 
equivalent  of  a  finding  against  the  party  upon  whom  rests 
the  burden  of  proving  such  fact.  QvHl  v.  Oallivan  (1886), 
108  Ind.  235,  237,  9  N.  E.  99;  DurfUnger  v.  Baker  (1898), 
149  Ind.  375,  378,  49  N.  E.  276;  Staie  Bwnk  v.  Backus 
(1903),  160  Ind.  682,  693,  67  N.  E.  512;  Metropolitan  Life 
Ins.  Co.  V.  Bowser  (1898),  20  Ind.  App.  557,  568,  50  N.  E. 
86.     It  must  be  remembered,  however,  in  this  connection. 
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that  where  the  primary  facts  found  lead  to  but  one 

7.  conclusion,  or  where  the  facts  found  are  of  such  a 
character  that  they  necessitate  the  inference  of  an 

ultimate  fact,  such  ultimate  fact  will  be  inferred  and  treated 
as  found.  Mayer  v.  C.  P.  Lesh  Paper  Co.  (1910),  45  Ind. 
App.  250,  254,  89  N.  B.  894,  90  N.  E.  651 ;  Indiana  Trust  Co. 
V.  Byram  (1905),  36  Ind.  App.  6, 10,  72  N.  E.  670,  73  N.  B. 
1094;  De  Pauw  Plate  Class  Co,  v.  City  of  Alexandria 
(1899),  152  Ind.  443,  452,  52  N.  B.  608.  The  intendments 
and  presumptions  are  in  favor  of  the  finding  rather 

8.  than  against  it,  and  in  ascertaining  its  meaning  aad 
effect,  it  must  be  read  as  a  whole  and  if,  when  so  read, 

it  can  be  said  to  sustain  the  conclusions  of  law  stated 
thereon,  no  error  can  be  successfully  predicated  on  the  ex- 
ceptions to  such  conclusions.  Mount  v.  Board,  etc.  (1907), 
168  Ind.  661,  666,  80  N.  E.  629,  14  L.  R.  A.  (N.  S.)  483; 
Cleveland,  etc.,  R.  Co.  v.  Closser  (1890),  126  Ind.  348,  367, 
26  N.  E.  159,  9  L.  R.  A.  754,  22  Am.  St.  593 ;  Eedey  v.  Petty 
(1899),  153  Ind.  179,  185,  54  N.  E.  798. 

When  the  finding  in  this  case  is  read  in  its  entirety,  it  is 

disclosed  that  the  court  in  addition  to  finding  that  Harriet 

Judah  was  the  owner  of  the  real  estate  on  May  23, 

9.  1884,  when  she  died  leaving  a  will  by  the  terms  of 
which  she  left  such  real  estate  to  appellants  as  trus- 
tees and  devisees,  further  finds  that  John  M.  Judah  acting 
for  and  on  behalf  of  the  owners  of  said  real  estate  entered 
into  a  contract  for  the  material  and  labor  herein  involved; 
that  pursuant  to  such  contract  the  plaintiff  furnished  the 
defendants  with  such  labor  and  material;  that  the  *^ defend- 
ants accepted  said  repairs,  and  the  sum  of  $63.43  was  paid 
on  the  account  by  the  tenants  of  said  defendants  •  *  * ; 
that  said  defendants  tendered  to  plaintiff  ♦  ♦  •  $218 
in  full  payment  of  plaintiff's  said  claim  against  defendants 
•  •  ♦ ;  that  defendants  offered  to  pay  to  plaintiff  said  sum 
of  $218  in  full  payment  of  plaintiff's  claim ;  that  defendants 
have  paid  into  court  for  the  use  of  the  plaintiff  said  sum  of 
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•  ♦  •  $218  •  •  ♦  .  that  there  remains  due  and  un- 
paid at  the  time  of  the  commencement  of  this  action  from 
the  defendants  herein  to  the  plaintiff  on  account  of  the  sale, 
furnishing  and  installation  of  the  aforesaid  wiring  and  elec- 
trical material  in  said  hmlding  the  sum  of  $391.89."  (Our 
italics.)  One  inference  alone  can  be  drawn  from  this  com- 
bination of  facts,  viz.,  that  appellants  as  the  trustees  and 
devisees  of  Harriet  Judah  became  the  owners  and  managers 
of  said  real  estate  and  continued  as  such  and  rented  it  and 
contracted  for  these  improvements  thereon,  received  and  ac- 
cepted such  improvements  as  such  owners,  and  offered  and 
tendered  payment  of  the  amount  which  they  claimed  to  be 
due  thereon ;  but  a  di[q)ute  arising  over  the  amount  due  this 
suit  followed ;  that  appellants  still  recognizing  their  liability 
as  owners  of  such  real  estate,  brought  their  tender  into  court, 
and  litigated  the  difference  between  the  tender  made  and 
the  amount  sought  to  be  recovered  by  appellee.  Under 
such  a  finding  of  facts  it  would  be  a  legal  absurdity  to  hold 
that  the  judgment  of  the  trial  court  should  be  reversed  be- 
cause such  court  did  not  in  express  words  find  the  ultimate 
fact  of  present  ownership  of  the  real  estate  in  question. 

It  is  further  urged  against  the  special  finding  that  it  fails 

to  state  or  find  that  any  work  or  material  was  furnished  for 

any  btdlding  or  that  any  building  was  repaired.    This 

10.    objection  is  met  by  the  language  of  the  finding  above 
set  out,   and  by  the   decisions  herein  cited  which 
authorize  such  inferences  as  the  facts  found  make  neces- 
sary. 

It  is  insisted  that  the  finding  states  that  the  work  herein 
sued  for  was  completed  and  the  electrical  apparatus  installed 
on  July  2,  1909,  and  that  appellee's  notice  of  his  intention 
to  hold  a  lien  was  not  given  until  September  14,  1909,  and 
hence  was  not  within  the  60  days  provided  by  the  statute. 
The  answer  to  this  contention  is  that  the  finding  on  which 
appellants  rely  as  fixing  the  date  of  the  filing  of  such  notice 
finds  that  it  was  filed  ^^on  the  fourteenth  day  of  September, 
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1909,  and  mthin  the  sixty  da/ys  from  the  date  on  which 
plaintiff  completed  the  installation  a/nd  wiring  of  said  elec- 
trical apparaivs  in  the  said  hvildings/'     (Our  italics.) 
The  exhibit  filed  with  the  complaint  shows  a  nnmber 

11.  of  items  of  materials  and  labor  furnished  during  the 
month  of  July  and  after  the  second  day  thereof, 

among  which  are  several  items  of  labor  on  the  22nd  day  of 
said  month.  This  clearly  indicates  that  the  finding  that  the 
work  was  completed  and  electrical  apparatus  installed  on 
July  2, 1909,  was  an  error  in  date.  The  evidence  in  the  case 
is  not  before  us,  and,  in  view  of  its  absence,  and  the  dates 
shown  by  the  exhibit  filed  with  the  complaint,  we  think  the 
presumption  which  this  court  indulges  in  favor  of  the  cor- 
rectness of  the  proceedings  below,  authorizes  us  to  treat  the 
finding  that  the  work  was  completed  on  July  2,  simply  as  an 
error  in  date,  and  regard  the  ultimate  fact  found  by  the 
court,  that  such  work  *'was  completed  within  the  sixty 
days'*  as  controlling.  This  conclusion  is  supported  by  au- 
thority. Clark  V.  State,  ex  rel  (1890),  125  Ind.  1,  24  N.  E. 
744;  Smith  v.  Blair  (1893),  133  Ind.  370,  32  N.  E.  1123; 
Crawford  v.  Anderson  (1891),  129  Ind.  117,  119,  28  N.  E. 
314;  Smith  V.  James  (1892),  131  Ind.  131,  133,  30  N.  E. 
902;  Behler  v.  Ackley  (1909),  173  Ind.  173,  178, 180,  89  N. 
E.  877.  None  of  the  appellants'  contentions  thus  far  dis- 
cussed, go  to  the  merits  of  this  controversy  but  are  all,  we 
think,  of  that  technical  character  which  fall  within  both  the 
letter  and  spirit  of  §§407,  700  Bums  1908,  §398,  658  R.  S. 
1881,  which  were  intended  to  and  by  their  language  do  in- 
hibit a  reversal  on  such  grounds. 

Finally  it  is  very  earnestly  contended  by  appellants  that, 
inasmuch  as  the  third  finding,  before  indicated  herein  ex- 
pressly finds  that  the  real  estate  in  question  is  occu- 

12.  pied  by  three  separate  and  distinct  buildings  built 
at  different  times,  and  ttat  none  of  the  work,  labor 

or  materials  mentioned  in  the  complaint  was  done  or  were  fur- 
nished on  one  of  said  three  buildings,  that  the  findings  do 
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not  support  the  conclusion  of  law  that  the  appellee  ''has  a 
valid  lien  on  the  said  real  estate."  In  support  of  this  con- 
tention appellants  rely  on  and  quote  from  the  cases  of  HiU 
V.  Ryan  (1876),  54  Ind.  118;  Hill  v.  Braden  (1876),  54  Ind. 
72;  Wilkerson  v.  Rust  (1877),  57  Ind.  172,  and  McOrew  v. 
McCarty  (1881),  78  Ind.  496.  The  facts  in  each  of  those 
cases  and  the  statute  upon  which  the  several  liens  asserted 
were  based,  are  so  different  that  they  can  have  little  or  no 
controlling  influence  on  the  question  here  presented.  The 
facts  here  found  show  that  the  labor  and  material  for  which 
a  recovery  is  asked,  were  furnished  directly  to  appellant 
and  all  put  into  a  building  or  buildings  standing  on  one 
and  the  same  undivided  parcel  or  tract  of  real  estate,  to  wit: 
Lot  number  7  in  square  64  of  the  city  of  Indianapolis  ex- 
cept, etc.  Section  1  of  the  act  under  which  the  lien  in  suit  is 
created  provides  that  such  lien  shall  extend  to  ''the  interest 
of  the  owner  of  the  lot  or  parcel  of  land  on  which  it  [the 
structure]  stands  or  tuith  which  it  is  connected/'  (Our 
italics.)  Acts  1909  p.  295.  The  act,  on  which  the  cases  re- 
lied on  by  appellants  were  predicated,  omitted  the  italicized 
words  just  quoted.  Section  2  of  the  act  of  1909  (Acts 
1909  p.  295),  further  provides  that  "The  entire  land  upon 
which  any  such  building,  erection  or  other  improvement  is 
situated  including  thai  portion  not  covered  thereunth  shall 
le  subject  to  lien,''  (Our  italics.)  We  think  it  clear  that, 
under  the  provisions  of  the  act  here  involved,  the  court  was 
authorized  in  declaring  the  lien  on  the  entire  parcel  of  real 
estate  on  which  the  building  or  buildings,  upon  which  the 
repairs  were  made,  were  located.  We  do  not  mean  to  hold 
that  an  issue  might  not  be  tendered  by  the  pleadings  under 
which  proof  would  be  authorized  justifying  the  court  in  re- 
stricting such  lien  to  a  subdivision  of  a  lot  or  parcel  of  land 
made  by  the  owner  before  the  erection  of  his  buildings  there- 
on, but  under  the  issues  here  tendered,  and  the  facts  found 
thereunder,  we  think  the  act  in  question  justified  the  trial 
court  in  declaring  the  lien  on  the  indivisible  lot  or  portion 
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of  land  on  which  the  buildings  in  question  were  located. 
Premder  Steel  Co.  v.  McElwaine-Bichards  Co.  (1896),  144 
Ind.  614,  619,  43  N.  E.  876,  and  quotations  from  ''Jones  on 
Liens''  there  approved;  City  of  CrawfordsviUe  v.  Barr 
(1879),  65  Ind.  367,  371;  Stephens  v.  Duffy  (1908),  41  Ind. 
App.  385,  386,  81  N.  E.  1154,  83  N.  E.  268;  MiUer  v. 
Schmidt  (1901),  67  N.  T.  Supp.  1077;  Salt  Lake,  etc.,  Co. 
V.  Hex,  etc.,  Co.  (1897),  15  Utah  440,  49  Pac.  768,  62  Am. 
St.  944  and  authorities  there  cited;  Bergsma  v.  Dewey 
(1891),  46  Minn.  357,  49  N.  W.  57,  58;  27  Cyc.  224-226  and 
authorities  there  cited. 

Other  alleged  errors  of  a  technical  character  are  pre- 
sented by  appellants  which  are  controlled  by  the  principles 
and  decisions  herein  referred  to  in  our  discussion  of  similar 
questions.    We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

Note.— Reported  In  101  N.  B.  1039.  See,  also,  under  (1,  2)  27 
Cyc.  370;  (3)  31  Cyc.  48,  79;  (4)  27  Qfc.  375;  (5)  27  Cyc.  415; 
(6)  38  Cyc.  1968,  1986;  (7)  38  Cyc.  1980;  (8,  11)  3  C^c.  310;  (9, 
10)  27  Cyc.  425-428.  As  to  Hen  for  material  furnished  "to  be 
used  in'*,  etc.,  bnt  not,  In  fact,  used,  see  64  Am.  I>ea  678. 


Collins  et  al.  v.  State  of  Indiana. 

[No.  8,532.    Filed  May  29,  1913.] 

1.  Appeal. —  Assignment  of  Errors. —  Form. —  Sufficiency. —  An  as- 
signment of  errors  which  does  not  contain  the  full  names  of  all 
the  parties,  or  which  contains  the  name  of  the  appellee  before  the 
abbreviation  "vs."  in  the  title  of  the  cause,  instead  of  that  of  the 
appellant,  is  not  in  compliance  with  the  rules  of  court  and  is 
insufficient    p.  489. 

2.  Appeal. — Determination. — Parties. — An  appeal  cannot  be  deter- 
mined on  its  merits,  unless  the  parties  to  tiie  judgment  appealed 
from  are  before  the  court,    p.  489. 

3.  Appeal. — Jurisdiction. — Assignment  of  Errors. — The  assignment 
of  errors  is  the  appellant's  complaint,  and  Jurisdiction  is  acquired 
only  over  the  parties  whose  names  appear  therein,    p.  489. 

Prom  Juvenile  Court  of  Marion  County  (7036a) ;  Newton 
M.  Taylor,  Judge. 
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Prosecution  by  the  State  of  Indiana  against  Samuel  Col- 
lins and  others.  From  a  judgment  of  conviction,  the  defend- 
ants appeal.    Appeal  dismissed. 

W.  S.  Henry,  for  appellants. 

Thomas  M,  Honan,  Attorney-General,  and  Thom,as  H. 
Branaman,  for  the  State. 

Adams,  C.  J. — ^The  amended  assignment  of  errors  in  this 

api>eal  is  entitled  ^*  State  of  Indiana  vs.  Samuel  Collins,  et 

al.^*    This  is  an  insufficient  assignment.    Rule  6  of 

1.  this  court  requires  that  'Hhe  assignment  of  errors 
shall  contain  the  full  names  of  all  the  parties. ' '    This 

rule  was  not  observed,  nor  was  the  general  rule  of  appellate 
procedure,  which  requires  the  names  of  appellants  to  be 
written  before  the  abbreviation  "vs."  and  the  names  of  ap- 
pellees after  said  abbreviation,  instead  of  the  reverse,  as 
was  done  in  this  case.  Bamett  v.  Bromley  Mfg.  Co.  (1898), 
149  Ind.  606,  49  N.  E.  160. 

A  cause  cannot  be  determined  on  its  merits  unless  the  par- 
ties to  the  judgment  appealed  from  are  before  the  court. 
Big  Four  Bldg.,  etc.,  Assn.  v.  Olcott  (1896),  146  Ind. 

2.  176,  45  N.  B.  64 ;  Bamett  v.  Bromley  Mfg.  Co.,  supra. 
The  assignment  of  errors  in  this  court  constitutes  the 
appellant's  complaint,  and  the  court  only  acquires 

3.  jurisdiction  over  the  parties  whose  names  appear 
therein.     Snyder  v.  State,  ex  rel.  (1890),  124  Ind. 

335,  24  N.   E.   891;  Bozeman  v.   Cale   (1894),   139  Ind. 
187,  35  N.  E.  828;  Hutts  v.  Martin  (1895),  141  Ind.  701,  41 
N.  B.  329;  Thornton,  Ind.  Prac.  Code  §655  n.  1;  Elliott, 
App.  Proc.  §§300,  322;  Ewbank's  Manual  §§126,  226. 
The  appeal  is  dismissed. 

Note.— Reported  in  101  N.  B.  1022.  See,  also*  under  (1)  2  Oyc. 
985;  (2)  2  Cyc.  756;  (3)  2  Cyc.  980,  085.  For  a  diBcuBsion  of  "et 
at"  In  the  place  of  names  in  process,  pleading,  etc.,  see  14  Ann. 
Gas.  571. 
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TlHHONS  v.  KeNBICK. 

[No.  7,978.    Filed  June  3,  1913.] 

1.  AsflAVLT  AKD  Battebt. — ActioM. — I nglfuctiont.— An  iturtmc 
to  return  a  verdict  Tor  plRintlS  If  tbe  Jut?  found  that  defeni 
reqaested  plaintiff  to  have  eeiual  intercouee  witb  him,  and 
rude  and  insolent  manner,  and  with  force,  took  bold  of  plaii 
hogged  and  kissed  tier,  felt  ber  breasts  and  attempted  to  i 
her  clothing,  and  during  all  of  that  time  implored  her  to  ] 
to  hla  Bollcltation,  all  of  which  was  against  ber  will,  was 
objectionable  in  failing  to  tell  tbe  Jory  that  the  assanlt  anl 
ter;  must  be  tmlawfnl,  since  the  facts  r*ated  In  tbe  iostmci 
If  fonnd  to  be  true,  constltDte  an  assault  and  batter;,  and 
assault  and  battery  Is  necessarily  unlawful,    p.  491. 

2.  Tauu — Province  of  Court  ana  Jurg. — In  the  trial  of  a 
cause  it  Is  tbe  province  of  the  Jary  to  ascertain  the  &ctB,  and 
to  determine  whether  such  facts  are  unlawful,  since  it  la  for 
court  to  determine  the  law  of  the  case.    p.  492. 

5.  Assault  ard  Battebt. — Elementa  of  Damage. — Inttnictior. 
In  an  action  for  assault  and  battery,  where  there  was  nu 
deDce  that  plaintiff  had  suffered  loss  of  social  position  or  in, 
to  reputation,  an  Instruction  on  the  queBtl<»i  of  damages  li 
actlcm  for  assault  and  battery  which  told  tbe  Jnry  to  assess  i 
damages  as  the  Jurors  thought  plaintiff  sustained  as  tbe  dl 
resnit  of  defendant's  conduct  without  limiting  tbe  Jury  to  a 
slderation  of  the  damages  shown  by  the  evidence,  and  w 
stated,  amwg  other  things,  that  plaintiff  may  recover  for 
of  social  position  and  Injury  to  her  reputatiw),  was  erronc 
(Wolf  T.  THnkel  [ISSC],  103  Ind  3S6,  and  Keaev  v.  £eUev  [IE 
8  Ind.  App.,  606.  dlsHnguisbed.)     n).492,4g3. 

4.  AppEii- — Reviete. —  Inslrucliont. —  AppltcabUUv  to  Evident 
Instructions  must  be  applicable  to  the  evidence,  and  the  gl 
of  one  which  Is  not  applicable  Is  reversible  error,  unless  It  aflli 
Uvely  appears  that  no  harm  resulted  therefrom,    p.  493. 

6.  Assault  and  Battebt. — Evidence. — Preaimplions. — Reputa 
— Social  Po»ilion.—lt  does  not  necessarily  follow  that  Mie 
Jured  by  an  assault  snd  battery  has  thereby  suffered  inj  ir 
rcputatlou  or  loss  of  social  position,  but  such  loss,  like  o 
elements  of  damage,  must  be  shown  by  evidence,    p.  493. 

Prom   Tippecanoe   Circuit   Court;   Richard  P.   DeH 
Judge. 

Action  by  Martha  B.  Kenrick  against  Jacob  D.  Tinurn 
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From  a  judgment  for  plaintiff,  the  defendant  appeals.    Re- 
versed. 

Reynolds  dk^  Sills  and  Thompson  &  McAdams,  for  appel- 
lant. 

Robert  C.  PoUard,  Charles  R.  Pollard,  Jr.,  and  Joseph  B. 
Ross,  for  appellee. 

^  Ibach,  C.  J. — ^Upon  trial  by  jury,  appellee  recovered  $675 
for  an  alleged  unlawful  assault  by  appellant  upon  her  per- 
son. The  only  errors  presented  to  this  court  are  in  the  giv- 
ing of  instructions  Nos.  4  and  5  at  appellee's  request 
»  Instruction  No.  4  is  in  the  following  words :  *  *  If  the  jury 
believe  and  find  from  the  evidence  that  on  June  2,  1910, 
the .  defendant  went  to  the  home  of  plaintiff  in  the 
1.  town  of  Pittsburg,  Carroll  County,  Indiana,  and  then 
and  there  requested  said  plaintiff  to  have  sexual  in- 
tercourse with  him,  and  then  and  there,  in  a  rude  and  inso- 
lent manner,  and  with  force,  took  hold  of  plaintiff,  and 
hugged  her,  and  kissed  her,  and  felt  her  breasts,  and  at- 
tempted to  raise  her  clothing,  during  all  of  which  time  said 
defendant  implored  plaintiff  to  yield  to  his  solicitations  and 
have  sexual  intercourse,  all  of  which  was  against  the  will 
of  said  plaintiff,  then  your  verdict  will  be  for  the  plaintiff. " 
It  is  claimed  that  this  instruction  is  erroneous,  because  it 
does  not  tell  the  jury  that  the  assault  and  battery  must  be 
unlawful.  The  instruction  is  noj^open  to  this  objection.  By 
it  the  jury  was  told  that  if  it  found  certain  facts  from  the 
evidence,  it  must  find  for  the  plaintiff,  that  is,  it  must  find 
that  the  allegations  of  her  complaint  averring  an  unlawful 
assault  and  battery  had  been  sustained.  An  >««ftnlt  »^^ 
battery  is  necessarily  nnlfjwfn],  rt\(\  when  the  fant^  ftnnwti- 
tuting  an  assault  and  battery  are  shown,  it  is  ft  mpr^  T;»<>f^nn- 
dant  conclusion  to  state  that  the  »««Ai]lt  AnA  bflttfiry 
^ilawful.  There  can  be  no  doubt  that  the  facts  stated  in 
the  instruction  would  constitute  an  assault  and  battery. 
Tb%  jury  was  told  that  if  it  found  certain  facts,  its  verdict 
should  be  for  the  plaintiff.    This  was  equivalent  to  telling 
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it  that  such  acts  were  unlawful.    The  prpvince  of  j^ 
2.    jury  in  a  civil  case^  is  to  ascertain  the  f actSy  not  to 


decide  whether  certain  acts  are  unlawful.    It  was  the 


province  of  the  court  to  declare  the  law  of  the  case  and  it 
made  correctly  the  conclusion  of  law  that  a  state  of  facts 
such  as  that  set  out  in  the  instruction  would  constitute  an 
unlawful  assault  and  hattery.  ^  ha/^  previously  in  othCT 
instructions  given  as  a  part  of  the^p^^^  «yirf°  ^'^^  ^^^^X 
complained  of,  defined  a8aan]t,  ^r\(\  hatterv,  telling  the  jury 
that  any  injury  actually  dong  to  the  person  of  another  in 
a  rude  and  insolent  mftunpr  however  slight  the  touching 
of  the  person,  was  unlawful,  and  an  assault  mdbattery. 
There  was  no  error  in  giving  instruction  No.  4. 

Instruction  No.  5  is  in  the  following  words:  "If  you 
find  for  the  plaintiff,  you  will  assess  in  her  favor  such  dam- 
ages, within  the  amount  claimed,  as  you  think  she  has 
3.  sustained,  and  which  will  be  a  compensation  to  her 
for  any  loss  or  injury  occasioned,  which  are  the  direct 
result  of  said  defendant's  conduct.  In  arriving  at  com- 
pensatory damages,  the  jury  are  not  necessarily  restricted 
to  the  naked  pecuniary  loss ;  for  besides  damages  for  pecu- 
niary loss  or  injury,  the  jury  may  allow  such  as  are  the  direct 
consequenoe  of  the  act  complained  of,  for  injury  to  Mrs. 
Martha  B.  Kenriek 's  good  repute,  her  social  position,  for 
physical  suffering,  bodily  pain,  anguish  of  mind,  sense  of 
shame,  humiliation,  and  loi^  of  honor."  This  was  the  only 
instruction  on  the  measure  of  damages  given.  A^T^^lliiflt 
does  not  Question  that  the  plftmAy^^ff  of  damages  enumerated 
are  proper  under  the  averments  of  the  complaint,  but  he 
claimstEat  the  instruction  is  erroneous,  in  that  it  does  not 
restrict  the  jury  to  the  consideration  of  the  damage  shown 
by  the  evidence,  if  any  was  shown ;  and  he  asserts  that  there 
was  no  testimony  of  any  injury  to  appellee's  good  repute, 
or  her  social  position,  or  of  any  loss  of  honor,  nor  any  tes- 
timony  from  which  such  injury  could  be  inferred.     The 
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evidence,  and  that  if  an  instruction  is  given  concern- 

4.  in^  a  fact  or  state  of  facts,  of  which  there  is  no  evi- 
dence, it  is  reversible  error,  unless  it  appears  aflSrma- 

party  complaining  of  the  instruction  was  not 
Southern  iJ.  Co.  v.  Crone  (1912),  51  Ind.  App. 
330,  99  N.  E.  762;  CleveiamL,  etc.,  B.  Co.  v.  Case  (1910), 
174  Ind.  369,  91  N.  E.  238,  and  authorities  cited ;  Summer- 
lot  V.  HamUton  (1889),  121  Ind.  87,  22  N.  E.  973.  In 

5.  the  present  case  there  was  not  a  syllable  of  evidence 
tending  to  show  any  loss  of  social  position  on  the  part 
of  the  plaintiff,  nor  was  there  a  syllable  of  evidence  as 

3.  to  her  loss  of  reputation,  nor  as  to  what  her  reputa- 
tion was.  ^The  presumption  of  law  is  that  her  repu- 
tation was  good,  and  w.e  must  continue  to  presume  that  it 
has  not  been  affected,  in  the  absence  of  proof  to  the  contrary. 
Social  position  is  a  matter  to  be  established  by  proof.  It 
does  not  necessarily  follow  from  the  fact  that  an  assault  and 
battery  like  that  charged  in  the  complaint  has  been  com- 
mitted, that  the  person  assaulted  has  lost  in  reputation, 
social  standing,  or  Jibnor.  Such  loss  is  to  be  established 
like  other  elements  of  damage,  by  evidence,  not  necessarily 
direct  evidence  as  to  the  amount  of  such  damage,  but  at 
least  evidence  from  which  the  jury  could  infer  reasonably 
that  there  had  been  such  kss.  See,  also,  Totten  v.  Totten 
a912),  172  Mich.  565,  138  N.  W.  257,  and  SUtten  v.  Madi- 
son (1904),  122  Wis.  251,  99  N.  W.  1020.  But  the  jury  in 
the  present  case  was  not  restricted  to  the  evidence  in  award-^ 
ing  damage  It  was  told  to  assess  such  damages  as  its 
members  thought  she  sustained  as  the  direct  results  of  de- 
fendaijt's  conduct,  but  was  not  limited  to  such  damage  as 
was  shown  in  evidence.  By  this  instruction  the  members 
of  the  jury  were  permitted  to  indulge  in  inference  and 
speculation-  as  to  the  amount  of  damages  sustained,  without 
limitation  except  the  bounds  of  their  own  thoughts.  We  be- 
lieve that  instruction  No.  5  was  misleading  to  the  jury,  in 
authorizing    it    to    consider    elements    of    damage    upon 


494  APPELLATE  COURT  OP  INDIANA, 

Timmons  v,  Kenrick — 53  Ind.  App.  490. 

which  there  was  no  evidence,  and  in  not  limiting  it  in 
its  consideration  of  the  amount  of  damage  to  the  damage 
shown  in  evidence.  We  can  not  say  that  appellant  was  not 
harmed  by  the  instruction,  hence  its  giving  constitntee  re- 
versible error. 

Appellee  relies  upon  the  cases  of  Wolf  v.  Trvnkd  (1885), 
103  Ind.  355,  3  N.  E.  110;  and  KeU&y  v.  KeUey  (1894),  8 
Ind.  App.  606,  34  N.  E.  1009,  as  supporting  this  instruction. 
We  must  admit  that  these  cases  lend  strong  color  to  her 
contention,  yet  we  do  not  believe  them  controlling,  in  view 
of  the  universal  rule  that  instructions  must  be  applicable 
to  the  evidence.  In  the  case  of  Wolf  v.  Trinkel,  supra,  in- 
structions similar  to  the  one  under  discussion  were  given, 
but  it  does  not  appear  that  the  objection  here  considered 
was  there  presented  to  the  court,  nor  does  it  appear  that 
the  evidence  did  not  fully  justify  the  giving  of  the  instruc- 
tions. In  the  case  of  Kelley  v.  KeUey,  the  instruction  ex- 
pressly restricted  the  jury  to  the  consideration  of  certain 
elements  of  damage,  if  such  damage  was  shoton.  Thus  the 
jury  was  restricted  to  the  evidence  in  its  consideration  of 
the  amount  of  damages.  Though  the  court  in  its  opinion 
states  that  no  evidence  was  introduced  as  to  the  extent  of 
the  damage  for  any  of  the  injurious  results,  the  effect  of 
the  opinion  is  only  that  the  jury  had  a  right  to  consider  all 
the  elements  of  damage  without  special  proof  as  to  the 
amount,  and  the  impression  to  be  gained  from  reading  the 
opinion  is  that  the  evidence  before  the  jury  was  such  that  it 
could  find  therefrom  damages  as  to  all  the  injurious  results 
enumerated  as  elements  of  damage.  In  the  present  case  there 
was  no  evidence  from  which  the  jury  could  find  any  loss 
of  good  repute,  or  of  social  position. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
new  triaL 

None.— Reported  In  102  N.  E.  62.  See,  also,  under  (1)  3  Cyc 
1100;  (2)  38  eye.  1611;  (3)  8  Cyc.  1101;  (4)  38  Qyc.  1612,  1617; 
(6)  3  Qyc.  1066,  1091. 
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State  of  Indiana,  ex  bel.  Board  of  Commib- 

SIONEBS  OF  THE  CoUNTY  OF  MaRION, 

V.  QuiLIi  ET  AL. 
[No.  8,601.    Filed  June  3,  1W3.] 

1.  CJONSTTTUTiowAL  LAW. — NaiurdHeotion  of  AUens. — Power  of  Con- 
gress.— Under  §8,  Art  1  of  the  Federal  Constitution,  the  (Con- 
gress has  exclusive  Jurisdiction  over  the  subject  of  the  naturaliza- 
tions of  aliens,    p.  497. 

2.  AuENS. —  NaturalieaUon, —  Statutes. —  "Fee*."— The  amount  of 
money  retained  by  the  clerk  of  the  circuit  court  under  the  pro- 
visions of  the  federal  naturalization  statute  (Act  of  Ckmgress  of 
June  29,  1906,  84  U.  S.  »tat  at  Large  G.  3592),  is  within  the 
meaning  of  the  term  ''fee",  since  the  charge  for  services  required 
of  the  clerk  by  said  act  implies  a  fee  and  is  specifically  designated 
therein  as  a  fee.    p.  498. 

3.  Statutes. — Conflict  With  Act  of  Congress. — Validitg. — A  state 
law  which  is  in  conflict  with  an  act  of  (Congress  is  invalid, 
p.  498. 

4.  Aliens. — Naturalization. — Fees. — Statutes. — Repeal. — ^That  part 
of  the  fee  and  salary  law  of  Indiana  relating  to  the  fees  of  clerks 
in  naturalization  cases  (|7324  Bums  1908,  Acts  1895  p.  819,  §114) 
is  in  effect  repealed  by  the  Act  of  Oongress  of  June  29,  1906,  34 
U.  S.  Stat  at  Large  C.  3592.    p.  498, 

5.  Olebks  op  CJoubts. — Compensation  and  Fees. — Statutes. — ^Under 
§7324  Burns  1908,  Acts  1895  p.  319,  §114,  the  clerk  of  the  circuit 
court  is  not  required  to  account  to  the  county  for  all  the  emolu- 
ments of  his  office,  but  only  for  such  fees  as  are  provided  for  in 
the  statutory  fee  bills,    p.  499. 

6.  Amews. — Naturalization. — Ownership  of  Fees. — In  the  natural- 
ization of  aliens  under  the  Act  of  Oongress  of  June  29,  1906,  34 
U.  S.  Stat,  at  Large  C.  3592,  the  circuit  courts  of  the  State  act  as 
agencies  of  the  Federal  Government,  and  the  officers  of  such 
courts  are  federal  officers  in  that  behalf,  so  that  the  fees  which 
the  clerk  of  the  circuit  court  is  authorized  to  retain  out  of  the 
charges  provided  for  services  performed  under  that  act  belong 
to  him  personally  and  are  not  controlled  by  the  provisions  of  the 
State  fee  and  salary  law.    p.  500. 

From  Marion  Circuit  Court  (21,746) ;  Charles  Bemster, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Marion,  against 
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Leonard  M.  Quill  and  others.    From  a  judgment  for  defend- 
ants, the  relator  appeals.    Affirmed. 

Thomas  M,  Honan,  Attorney-General,  Edwin  Corr, 
Thomas  H.  Branaman  and  James  E»  McCuUougk,  for  appel> 
lant 

Martin  M.  Hugg,  for  appellees. 

Adams,  C.  J. — ^The  error  assigned  in  this  appeal  is  predi- 
cated on  the  sustaining  of  appellee's  demurrer  to  appellant's 
complaint.  The  action  was  brought  against  appellee  Quill, 
as  clerk  of  the  Marion  Circuit  Court,  and  his  bondsmen,  to 
recover  $1289.50,  being  one-half  of  fees  collected  by  him 
in  proceedings  for  the  naturalization  of  aliens,  and  not 
turned  over  to  the  county  of  Marion. 

The  single  question  presented  by  the  record  and  briefs 
is:  Do  the  fees  so  collected  and  retained  by  the 
clerk  belong  to  him,  or  do  such  fees  belong  to  the  county 
of  Marion?  The  question  is  one  of  first  impression  in  this 
State,  and  is  not  free  from  doubt.  We  believe,  however, 
that  the  better  reason,  as  well  as  the  weight  of  authority  is 
with  the  appellee.  By  §7226  Bums  1908,  Acts  1895  p.  319, 
§21,  it  is  provided  that  the  county  oflScers  named  in  the  fee 
and  salary  act,  shall  be  entitled  to  receive  for  their  services 
the  compensation  specified  in  the  act,  and  shall  receive  no 
other  compensation  whatever.  By  §7353  Burns  1908,  Acts 
1895  p.  319,  §136,  it  is  provided  that  nothing  herein  shall 
be  construed  as  to  allow  any  of  the  officers  named  the  salary 
provided  and  also  the  fees  required  to  be  taxed,  except  as 
otherwise  specified.  Section  7324  Burns  1908,  Acts  1895  p. 
319,  being  §114  of  the  fee  and  salary  act,  in  force  June  28, 
1895,  is  in  part  as  follows:  **The  clerks  of  the  circuit, 
criminal  and  superior  courts  of  this  state  on  behalf  of  the 
county  in  which  said  courts  are  held,  shall  tax  and  charge 
upon  proper  books,  to  be  kept  in  their  offices  for  that  pur- 
pose, the  fees  and  amounts  provided  by  law,  which  amounts 
so  taxed  shall  be  designated  as  'clerk's  costs,'  but  th^  shall 
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in  no  sense  belong  to  and  be  the  property  of  the  clerk,  but 
shall  belong  to  and  be  the  property  of  the  county.  •  •  • 
For  recording  and  indexing  each  declaration  of  intention  of 
any  person  desiring  naturalization,  administering  the  oath 
of  abjuration  and  issuing  certified  copy  thereof  under  ofll- 
cial  seal  to  applicant,  one  dollar.  For  making  and  indexing 
record  of  the  naturalization  of  any  person,  administering 
oath  of  abjuration  and  issuing  certificate  of  naturalization 
with  official  attestation  and  seal  attached  one  dollar. 
•  •  •  "  By  §236  Bums  1908,  §236  R.  S.  1881,  all  stat- 
Htes  of  the  United  States  in  force  and  relating  to  the  sub- 
jects over  which  Congress  has  the  power  to  legislate  for  the 
states,  and  not  inconsistent  with  the  Constitution  of  the 
United  States,  are  declared  to  be  a  part  of  the  laws  govern- 
ing this  State.  Under  §8,  Art.  1  of  the  Federal  Con- 
1.  stitution,  it  is  provided  that  Congress  shall  have 
power  to  establish  uniform  rules  of  naturalization 
throughout  the  United  States,  and  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution 
such  powers.  It  must  follow  that  in  the  exercise  of  the  power 
thus  conferred,  the  Congress  has  exclusive  jurisdiction  over 
the  subject  of  the  naturalization  of  aliens.  By  the  Act  of 
Congress  of  June  29,  1906,  34  U.  S.  Stat,  at  Large  C. 
3592,  jurisdiction  in  the  naturalization  of  aliens  was  con- 
ferred on  state  courts  of  record.  It  is  provided  by  said 
act  (§9055k  Bums  1908,  Acts  of  Congress  of  June  29, 1906), 
that  **The  clerk  of  every  court  exercising  jurisdiction  in 
naturalization  cases  shall  charge,  collect,  and  account  for  the 
following  fees  in  each  proceeding :  For  receiving  and  filing  a 
declaration  of  the  intention  and  issuing  a  duplicate  thereof, 
one  dollar.  For  making,  filing,  and  docketing  the  petition 
of  an  alien  for  admission  as  a  citizen  of  the  United  States, 
and  for  the  final  hearing  thereon,  two  dollars;  for  entering 
the  final  order  and  issuance  of  the  certificate  of  citizenship 
thereunder,  if  granted,  two  dollars.  The  clerk  of  any  court 
Vol.  53—32 
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collecting  such  fees  is  authorized  to  retain  one-half  of  the 
fees  collected  by  him  in  such  naturalization  proceeding;  the 
remaining  one-half  of  the  naturalization  fees  in  each  case 
collected  by  such  clerks,  respectively,  shall  be  accounted  for 
in  their  quarterly  accounts,  which  they  shall  render  the 
Bureau  of  Immigration  and  Naturalization,  and  pay  over 
to  such  Bureau  within  thirty  days  from  the  close  of  each 
quarter  of  each  fiscal  year.  •  •  •  '*  It  is  also  provided 
that  clerks  shall  be  permitted  to  retain  one-half  of  the  fees  in 
any  fiscal  year  up  to  the  sum  of  $3,000;  that  all  such  fees 
received  by  clerks  in  excess  shall  be  accounted  for  and  paid 
over  to  said  Bureau.  It  is  further  provided  that  clerks  shall 
pay  all  additional  clerical  force  required  in  performing  the 
duties  imposed,  from  fees  received  in  naturalization  proceed- 
ings. The  forms  used  in  naturalization  cases  are  set  out 
in  the  act,  all  blanks  are  furnished  by  the  Federal  Bureau 
of  Immigration  and  Naturalization,  and  clerks  are  required 
to  account  to  said  bureau  for  such  blanks. 

It  is  not  seriously  contended  by  appellee  that  the 

2.  amount  retained  by  the  clerk  and  sued  for  in  this 
action  does  not  fall  within  the  meaning  of  the  term 

"fees."  The  charge  for  services  required  by  the  federal 
act  to  be  performed  by  clerks  of  state  courts  implies  a  fee, 
and  is  specifically  designated  in  the  act  as  a  fee.  But  it  is 
contended  by  appellee,  that,  the  fees  in  naturalization  cases 
being  authorized  by  the  federal  statute,  the  clerk  becomes 
the  agent  of  th<e  United  States  in  rendering  such  services, 
and  is  not  bound  by  a  state  law  in  regard  to  the  disposition 
of  such  fees. 

It  is  well  settled  that  a  state  law  which  is  in  con- 

3.  flict  with  an  act  of  Congress  is  invalid.     It  follows, 
therefore,  that  the  fee  and  salary  law  of  Indiana, 

4.  as  to  clerk's  fees  in  naturalization  cases,  enacted  in 
1895,  has  been  repealed  by  the  federal  act  of  1906. 

It  must  also  follow  that  since  its  enactment,  the  latter  act 
constitutes  the  only  law  in  this  State  on  the  subject  of  fees 
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in  such  cases.  County  of  Hampden  v.  Morris  (1911),  207 
Mass.  167,  93  N.  E.  579,  Ann.  Gas.  1912  A  815 ;  Eldredge 
V.  Salt  Lake  County  (1910),  37  Utah  188,  106  Pac.  939; 
Fields  V.  Multnomah  County  (1913),  64  Or.  117,  128  Pac. 

1045.    While  the  language  employed  in  the  Indiana 
5.    act,  §7324,  supra,  is  broad  and  comprehensive,  yet 

our  Supreme  Court  has  held  that  a  county  officer  is 
not  required  to  account  to  the  county  for  aU  compensation 
received  by  him  by  virtue  of  his  office ;  that  the  act  of  1895 
does  not  require  a  county  auditor  to  charge  the  amount 
allowed  by  a  former  statute  for  his  services  as  a  member  of 
the  board  of  review,  as  a  fee  in  favor  of  the  county.  Setter 
V.  State,  ex  rel  (1903),  160  Ind.  605,  615,  65  N.  E.  922,  66 
N.  E.  946,  67  N.  E.  448.  Again,  in  State,  ex  rel.  v.  Flynn 
(1903),  161  Ind.  554,  69  N.  E.  159,  it  wsa  held  that  the 
services  of  the  clerk  of  the  circuit  court,  in  preparing  bar 
dockets  and  his  per  diem  allowance  for  attending  court  are 
not  fees  within  the  meaning  of  the  act  of  1895,  but  may  be^ 
retained  by  the  clerk  aa  his  own.  The  court,  at  page  577, 
said:  **It  is  only  the  amount  of  fees  which  the  clerk  is  to 
tax  and  charge  as  'clerk's  costs'  upon  proper  books  as  the 
property  of  the  county,  and  not  all  allowances  from  what- 
ever source  derived."  From  the  rule  announced  in  the  fore- 
going cases,  it  would  seem  to  be  the  settled  law  of  this  State 
that  a  public  officer,  whose  compensation  is  fixed  by  the 
fee  and  salary  law,  is  not  required  to  account  to  the  county 
for  all  the  emoluments  of  his  office,  but  only  for  such  fees 
as  are  provided  for  in  the  statutory  fee  bills.  We  think, 
however,  the  averments  of  the  complaint  in  the  case  at  bar 
disclose  a  state  of  facts  presenting  a  question  the  determina- 
tion of  which  must  be  conclusive  of  this  appeal.  That  ques- 
tion pertains  to  the  legal  status  of  appellee  Quill  in  the  per- 
formance of  the  service  required  of  him  in  naturalization 
cases  by  the  federal  statute. 

Aa  we  have  seen,  the  power  to  establish  uniform  rules  of 
naturalization  throughout  the  United  States  is  lodged  exdu- 
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sively  in  the  Congress.     In  the  exercise  of  that  power, 
6.    laws  have  been  enacted  covering  in  great  detail  every 

phase  of  the  subject,  and  the  administration  of 
such  laws  has  been  committed  not  only  to  the  federal  courts 
but  to  the  state  courts  as  well.  It  is  obvious  that  when  a 
state  court  assumes  jurisdiction  conferred  by  a  federal  stat- 
ute, such  jurisdiction  must  be  exercised  in  conformity  with 
•the  statute  conferring  the  same.  The  court  derives  no  au- 
thority from  any  other  source.  It  becomes  a  federal  court 
for  the  purpose  of  naturalizing  aliens,  or  at  least  an  agency 
of  the  Federal  Government,  and  the  oflScers  of  the  court  are 
necessarily  the  officers  of  the  Federal  Government  in  that 
^behalf.  To  this  date,  five  cases  have  been  reported  involving 
facts  identical  with  the  facts  in  the  case  at  bar.  These  cases 
are  Eldredge  v.  Salt  Lake  County,  supra;  County  of  Hamp- 
den V.  Morris,  supra;  Fields  v.  Multnomah  County,  supra; 
San  Francisco  v.  Muicrevy  (1910),  15  Cal.  App.  11,  113 
Pac.  339;  and  Barron  County  v.  Beckwith  (1910),  142  Wia 
519,  124  N.  W.  1030,  30  L.  E.  A.  (N.  S.)  810,  135  Am.  St. 
.1079.  In  County  of  Hampden  v.  Morris,  supra,  the  court 
said:  ''The  fees  prescribed  by  the  federal  statute  are  not 
all  the  same  as  those  prescribed  by  the  law  of  Massachusetts 
under  which  naturalization  was  previously  conducted.  The 
disposition  of  the  fees  is  not  the  same  under  the  two  stat- 
utes, and  the  methods  of  procedure  are  very  different.  As 
all  authority  for  action  is  derived  from  the  federal  law,  this 
authority  permits  only  such  action  as  that  law  prescribes. 
The  fees  must  be  regulated  by  that  law,  and  unless  the  dis- 
position of  them  is  a  matter  not  fairly  belonging  to  the  gen- 
eral subject  referred  to  in  the  Constitution,  the  disposition 
of  the  fees  must  also  be  as  therein  provided.  "We  are  of 
the  opinion  that  the  disposition  of  the  fees,  as  well  as  the 
amount  of  them,  may  properly  be  regulated  by  congressional 
legislation,  as  incidental  to  the  establishment  of  a  system 
with  a  view  to  the  accomplishment  of  good  results.''  The 
Utah  and  Oregon  cases  are  to  the  same  general  effect    The 
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California  case  seems  to  turn  on  a  provision  of  the  charter 
of  the  city  and  county  of  San  Francisco,  which  required 
that  the  county  clerk  **  shall  pay  all  money  coming  into  his 
hands  as  such  officer,  no  matter  from  what  source  derived  or 
received,  into  the  treasury  of  the  city  and  county  of  San 
Francisco  within  twenty-four  hours  after  receipt  of  the 
same."  In  the  opinion  the  Utah  case  was  distinguished,  the 
court  saying:  ''It  does  not  appear  from  the  opinion  to 
have  been  a  condition  of  the  bond,  or  the  duty  of  the  clerk, 
to  perform  all  official  duties  that  may  have  been  imposed 
upon  him  by  law,  nor  did  the  statute  require  the  clerk  to  pay 
all  moneys,  *no  matter  from  what  source  derived,'  into  the 
treasury  of  the  county."  In  the  Wisconsin  case,  it  is  stated 
that  the  county  board  by  resolution  **  provided  that  all  such 
fees,  per  diem  and  compensation  for  services  rendered, 
should  be  turned  over  to  the  county  treasurer,  according  to 
law."  The  court,  however,  took  a  broad  view  of  the  case, 
and  in  the  discussion  fairly  sustained  the  position  of  apx>el- 
lant  in  this  case,  although  admitting  that  the  question  pre- 
sented was  one  not  ea^^  of  solution.  Upon  the  clear  weight 
of  authority,  we  think  the  complaint  before  us  does  not 
state  a  cause  of  action,  and  that  the  trial  court  did  not  err 
in  sustaining  the  demurrer  thereto. 
The  judgment  is  affirmed. 

Note.— Reported  in  102  N.  E.  106.     See,  also,  imder  (->  2  Cyc. 
Ill;  (3)  8  Cyc.  773;  36  Cyc.  944;  (5)  7  Cyc.  235. 


Miller  et  al.  v.  Armstrong-Landon  Company. 

[No.  8,010.    FUed  June  4,  1913.] 

1.  Afpeau  —  Questions  Reviewahle.  —  Motion  for  New  Trial, — 
Record. — Evidence. — Where  no  reference  1b  made  in  appellant's 
brief  to  the  filing  of  a  bill  of  exceptions,  and  no  order  book  entry 
of  the  filing  of  such  bill  is  disclosed  by  the  record,  or  by  the 
clerk's  certificate,  It  must  be  held  that  the  evidence  is  not  in  the 
record,  and  no  question  is  presented  on  the  ofvermling  of  a  mo* 
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tlon  for  new  trial  grounded  on  the  alleged  insofficiency  of  the 
evidence,  p.  503. 
2.  Appeal. — AsHgnment  of  Errors, — General  AaHgnment. — Effed, 
— "So  error  is  ayailable  under  a  general  assignment  of  error  as  to 
the  conclusions  of  law,  if  any  one  of  the  ocmclusions  is  correct 
p.  503. 

Prom  the  Howard  Circuit  Court;  WiUiam  C.  Purdwn, 
Judge. 

Action  by  the  Armstrong-Landon  Company  against  Hen- 
rietta Miller  and  others.  Prom  a  judgment  for  plaintiflF, 
the  defendants  appeal.    Affirmed. 

Milton  Bell  and  Joseph  C.  Herron,  for  appellants. 
Blachlidge,  Wolf  <fe  Barnes,  for  appellee. 

Shea,  J. — Suit  by  appellee  to  foreclose  a  mechanic's  lien 
against  appellants,  Henrietta  Miller  and  Charles  G.  Miller. 
Appellant,  John  W.  Tash,  was  made  a  party  to  the  aeticm 
to  answer  as  to  any  interest  he  might  have  or  claim  in  the 
property  subject  to  the  lien.  The  complaint  was  in  four 
paragraphs,  to  each  of  which  appellant's  separate  demur- 
rers were  overruled.  Answer  in  general  denial.  Appel- 
lant Tash  filed  a  cross-complaint  against  Miller  and  Miller 
to  foreclose  a  mechanic's  lien  against  them  on  an  account  he 
claimed  was  owing  him  by  Charles  6.  Miller,  which  was 
answered  in  general  denial.  Upon  request,  the  court  made 
a  special  finding  of  facts  and  stated  conclusions  of  law 
thereon  as  follows:  (1)  That  appellee  is  entitled  to  a  per- 
sonal judgment  of  $429.19  (principal  and  interest)  against 
Charles  G.  Miller,  and  $55.00  attorney's  fees,  also,  fore- 
closure of  the  mechanic's  lien  against  Henrietta  Miller  and 
Charles  G.  Miller  as  to  that  part  of  the  real  estate  described 
in  finding  No.  30.  (2)  That  cross-complainant,  John  W.  Tash, 
is  entitled  to  a  personal  judgment  of  $84.29  (principal  and 
interest)  against  Charles  G.  Miller,  and  $15.00  attorney's 
fees;  also  foreclosure  of  his  mechanic's  lien  against  Hen- 
rietta Miller  and  Charles  G.  Miller  upon  that  part  of  the 
real  estate  described  in  finding  No.  30.    (3)  That  Henrietta 


MAY  TERM,  1913.  503 

Miller  V.  Armstronsr-Landon  Co. — 53  Ind.  App.  501. 

Miller  is  entitled  to  have  all  of  her  real  estate  except  the 
part  described  in  finding  No.  30  released  from  the  lien  of 
said  mechanic's  lien  and  recover  her  costs;  that  all  costs  are 
to  be  taxed  against  Charles  G.  Miller  and  declared  a  lien 
upon  the  real  estate  described  in  finding  No.  30.  Judgment 
was  rendered  accordingly. 

The  errors  assigned  are  the  overruling  of  appellant's  mo- 
tion for  a  new  trial,  and  error  of  the  court  in  its  conclu- 
sions of  law  upon  the  facts  found.     In  support  of 

1.  the  motion  for  a  new  trial  it  is  insisted  that  the  deci- 
sion of  the  court  is  not  sustained  by  sufScient  evidence 

and  is  contrary  to  law.  Appellee  earnestly  insists  that  any 
question  presented  by  the  motion  for  a  new  trial  can  not  be 
considered  by  this  court  for  the  reason  that  the  evidence  is 
not  in  the  record.  No  reference  is  made  in  the  brief  to  the 
filing  of  a  bill  of  exceptions.  An  examination  of  the  record 
shows  no  order  book  entry  of  the  filing  of  the  bill  of  excep- 
tions, neither  does  the  certificate  of  the  clerk  cure  the  imper- 
fection, or  show  that  a  bill  of  exceptions  was  filed.  Under 
numerous  decisions  of  this  as  well  as  the  Supreme  Court, 
it  must  be  held  that  the  evidence  is  not  in  the  record. 
Dreyer  v.  Hart  (1897),  147  Ind.  604,  609,  47  N.  B.  174; 
Board,  etc.  v.  HujSfman  (1892),  134  Ind.  1;  31  N.  E.  570; 
De  Hart  v.  Board,  etc.  (1896),  143  Ind.  363,  41  N.  B.  825; 
Elrod  V.  Purlee  (1905),  165  Ind.  239,  73  N.  E.  589,  74  N.  E. 
1085;  McCormick  Harvesting  Co.  v.  Smith  (1899)  21  Ind. 
App.  617,  619,  52  N.  E.  1000,  and  authorities  cited ;  Kelso 
V.  Kelso  (1897),  16  Ind.  App.  615,  44  N.  E.  1013,  45  N.  E. 
1065. 

It  is  earnestly  urged  by  appellee  that  the  assign- 

2.  ment  of  error  as  to  the  conclusions  of  law  is  general, 
and  therefore  if  any  one  of  the  conclusions  is  correct, 

there  is  no  available  error.  We  concur  in  this  contention. 
''It  is  a  general  rule  in  this  State  that  when  there  are  several 
rulings  each  must  be  separately  challenged,  and  the  excep- 
tion must  be  taken  to  each.    Where  the  objection  or  excep- 
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tion  in  the  court  below  or  assignment  of  error  in  this  court 
is  joint  as  to  several  rulings  or  acts  of  the  court,  the  same 
will  fail  unless  valid  as  to  all  of  such  rulings  or  acts." 
Saunders  v.  Montgomery  (1895),  143  Ind.  185,  41  N.  E. 
453,  and  numerous  authorities  cited.  No  exception  was 
taken  or  appeal  brought  from  the  second  conclusion  of  law 
for  John  W.  Tash  on  his  cross-complaint.  It  must  there- 
fore be  taken  as  correct,  and  the  general  assignment  of 
error  overruled. 

No  available  error  is  presented  by  this  record.    Judg- 
ment affirmed. 

Note. — Reported  in  102  N.  E.  47.    See,  also,  under  (1)  3  Gyc.  175; 
(2)  2  Cyc  987,  995. 


Hanlon  v.  Conrad-Kammerer  Glue  Company, 

[No.  8,011.    Filed  June  4,  1913.] 

1.  Appeal. — Briefs, — Sufflciency, — A  consideration  of  questions  pre- 
sented Is  not  barred  on  the  ground  that  appellant*s  brief  does  not 
comply  with  Rule  22  of  the  Supreme  and  Appellate  Courts,  where 
the  brief  evidences  a  good  faith  effort  to  and  does  substantially 
comply  therewith,    p.  506. 

2.  Covenants. —  Warranty. —  Breach. —  Damages. —  While  upon  a 
total  breach  of  covenant  a  purchaser  may  generally  recover  the 
whole  consideration  money,  where  the  breach  is  only  partial  he 
may  recover  pro  tanto  only,  and  where  there  is  a  failure  of  title 
to  one  of  several  tracts  conveyed  by  the  same  deed,  the  vendee 
can  recover  the  consideration  paid  for  such  particular  tract 
pp.  50G,  509. 

3.  Covenants. — Breach  of  Warranty, — Complaint. — Sufficiency, — 
Where  a  deed  contained  two  separate  independent  clauses  of  con* 
veyance,  the  first  of  which  warranted  title  and  mentioned  a  con^ 
sideration,  and  the  second  of  which  conveyed  and  quitclaimed 
with  no  consideration  expressed  therein,  a  complaint  for  a  breach 
of  the  warranty,  alleging  that  defendants,  in  consideration  of  the 
sum  of  money  mentioned  in  the  first  clause,  sold  and  conveyed 
the  land  described  in  such  first  clause,  the  title  to  which  was  de- 
fective, is  sufficient,  as  against  a  demurrer,  to  overcome  any 
possible  presumption  that  the  consideration  expressed  was  in- 
tended as  a  consideration  for  all  the  land  conveyed,  and  to 
present  the  question  as  one  of  fact  for  the  Juiy.    p.507,508w 
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4.  Deeds. — Consideration,— Evidence. — The  consideration  expressed 
In  a  deed  Is  always  subject  to  explanation,  and  when  not  correct- 
ly expressed,  the  true  consideration  may  be  alleged  and  proved, 
p.  506. 

6.  Deeds. — Execution  of  Deed  to  Correct  Prior  Deed, — Effect. — ^A 
deed  of  correction  relates  back  to  the  time  of  the  original  convey- 
ance and  takes  the  place  of  It,  and  the  consideration  of  the  first 
deed  is  the  consideration  for  the  subsequent  deed.    p.  509. 

a  APPEA.L. — Review, — Harmiesa  Error. — Ruling  on  Demurrer  to 
Reply, — Where  a  paragraph  of  reply  amounted  to  no  more  than 
an  argumentative  denial,  and  the  facts  pleaded  therein  were  ad- 
missible under  the  general  denial,  overruling  a  demurrer  thereto 
was  harmless,    p.  609. 

7.  Tbial. — Pleadings. — Amendment  to  Conform  to  Proof. — Discre- 
tion of  Court.— By  §§400,  403,  405  Burns  1908,  §§391,  394,  396  R. 
S.  1881,  the  trial  court  has  a  very  wide  discretion  in  the  matter 
of  amendments  of  the  pleadings  to  conform  to  the  proof,    p.  510. 

8.  Appeal. — Review. — Discretion  of  Court. — Amendment  of  Ple<id' 
ings. — Where  the  record  shows  no  application  by  appellant  for  a 
continuance  after  the  court  permitted  the  amendment  of  the  com- 
plaint to  conform  to  the  proof,  and  the  evidence  Is  not  in  the 
record,  it  cannot  be  said  that  permitting  such  amendment  was  an 
abuse  of  the  court*s  discretion,    p.  510. 

Prom  Floyd  Circuit  Court ;  William  C.  Viz,  Judge. 

Action  by  the  Conrad-Kammerer  Glue  Company  against 
Thomas  Hanlon.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Alexander  Dowling,  for  appellant. 

Stotsenbtirg  cfe  Weathers  and  Oeorge  H.  Hester,  for  ap- 
pellee. 

HoTTEL,  P.  J. — ^This  was  an  action  by  appellee  to  recover 
damages  for  an  alleged  breach  of  a  covenant  of  warranty 
contained  in  a  deed  executed  by  appellant  and  wife  to  ap- 
pellee. The  complaint  is  in  a  single  paragraph,  a  demurrer 
to  which  was  overruled.  There  was  an  answer  in  denial, 
and  a  special  answer  setting  up  that  the  deed  mentioned 
in  the  complaint  was  executed  without  any  consideration. 
To  this  answer,  after  a  demurrer  thereto  had  been  over- 
ruled, the  appellee  filed  a  general  denial  and  a  special  reply. 
A  demurrer  to  the  special  reply  was  overruled.    There  was 
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trial  by  jury  which  resulted  in  a  verdict  for  appellee.  Judg- 
ment was  rendered  on  the  verdict  and  from  such  judgment 
this  appeal  is  prosecuted. 

The  errors  separately  assigned  and  relied  on  present  for 
our  consideration  the  question  of  the  sufficiency  of  the  com- 
plaint, and  the  special  reply  to  withstand  the  respective 
demurrers  filed  thereto,  and  the  ruling  of  the  court  in  per- 
mitting appellee  to  amend  its  complaint  after  the  close  of  the 
evidence,  by  substituting  the  name  of  the  Baltimore  and 
Ohio  Southwestern  Railroad  Company  for  the  name,  and  in 
the  place  of  the  Baltimore  and  Ohio  Southwestern  Railway 
Company,  as  the  true  and  paramount  owner  of  the  tract  of 
land  alleged  to  have  been  conveyed  by  the  appellant  to  the 
appellee.  Appellee  insists,  that  such  questions  are 
.  1.  not  presented  because  of  the  failure  of  appellant, 
in  the  preparation  of  his  brief,  to  comply  with  Rule 
22  of  this  court.  We  think  such  brief  evidences  a  good 
faith  effort  to  comply  with  said  rule  and  that  there  has  been 
such  substantial  compliance  therewith  as  entitles  appellant 
to  a  consideration  of  said  questiona 

It  is  urged  against  the  sufficiency  of  the  complaint,  that 
the  deed  filed  as  an  exhibit  therewith  shows  that  for  the 
same  consideration  the  appellant  deeded  two  separate  tracts 
of  real  estate;  that  the  complaint  alleges  no  defect  of  title 
as  to  the  last  tract  described  in  such  deed,  and  shows  that 
appellee  still  retains  such  tract,  and  seeks  to  recover  the 
entire  consideration  paid  for  both  tracts.  It  is  insisted  in 
effect  that  the  complaint  should  have  alleged  either  an  offer 
to  reconvey  such  tract  in  which  no  defect  of  title  is  alleged, 
or  that  it  should  have  alleged  the  value  of  each  tract  and 
asked  a  recovery  for  such  proportion  of  the  purchase  money 
as  the  value  of  the  tract  in  which  the  title  failed  bore  to 
the  value  of  the  whole  premises  deeded.  It  is  no  doubt 
true  as  appellant  contends  'Hhat  while  upon  a  total 

2.  breach  of  •  •  •  covenant  a  purchaser  may,  as 
a  general  rule,  recover  the  whole  consideration  money, 
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80  where  there  is  a  partial  breach  he  may  recover  pro  tanto." 
Bawle,  Covenants  85-87 ;  11  Cyc.  1159, 1163 ;  Hoot  v.  Spade 
(1863),  20  Ind.  326,  327;  Moorehead  v.  Davis  (1883),  92 
Ind.  303,  306,  and  cases  there  cited;  Doyle  v.  Brundred 
(1899),  189  Pa.  St.  113,  119,  120,  41  Atl.  1107;  Lloyd  v. 
Sandusky  (1903),  203  ni.  621,  629,  68  N.  E.  154.  It  is 
said  in  11  Cyc.  1163:  ''Where  the  breach  is  only  as  to  an 
aliquot  and  undivided  part  of  the  land  attempted  to  be 
conveyed  the  damages  are  in  proportion  to  the  whole  con- 
sideration paid,  as  that  aliquot  part  of  the  land  is  to  the 
whole  thereof." 

The  weakness  of  appellant's  contention  results  from 
3.  his  interpretation  of  the  averments  of  the  complaint 
and  the  exhibit  made  part  thereof  rather  than  from 
any  misconception  or  misapplication  of  the  law  governing 
in  such  cases.  While  it  is  true  that  the  d«ed  filed  as  an 
exhibit  with  appellee's  complaint  shows  a  single  considera- 
tion and  that  two  pieces  of  real  estate  are  conveyed  therein, 
one  of  which  is  not  mentioned  in  appellee's  complaint,  the 
wording  of  this  deed  would  indicate  that  the  consideration 
mentioned  was  for  the  first  piece  described  therein  alone,  and 
it  is  the  piece  described  in  appellee's  complaint  The  lan- 
guage of  the  deed  affecting  the  question  under  discussion  is 
as  follows:  "This  Indenture,  Witnesseth,  That  Thomas 
Hanlon  and  •  •  •  wife,  •  •  •  Convey  and  War- 
rant unto  •  •  •  for  the  sum  of  •  •  •  One  Thou- 
sand Dollars,  the  receipt  of  which  is  hereby  acknowledged 
the  real  estate  in  New  Albany  Township,  Floyd  County, 
Indiana,  described  as  follows,  to  wit:"  Here  follows  a  de- 
scription of  the  tract  described  in  appellee's  complaint  and 
at  the  end  of  such  description  is  a  period.  The  deed  then 
proceeds  with  a  second  clause  of  conveyance  as  follows: 
''And  said  grantors  convey  and  quitclaim  unto  said  grant- 
ees the  real  estate  in  Floyd  County,  Indiana,  bounded  as 
follows."  Here  follows  a  description  of  a  second  tract  not 
described  or  referred  to  in  the  complaint  except  by  way  of 


508  APPELLATE  COURT  OP  INDIANA, 

Hanlon  v.  Conrad-Kammerer  Glue  Co. — 53  Ind.  App.  50i.  ' 

reference  to  jsueh  exhibit.  It  will  be  observed  that  there 
are  two  separate  independent  clauses  of  conveyance  in  said 
deed,  the  first  of  which  warrants  title  and  contains  a  consid- 
eration of  $1,000  and  the  second  of  which  conveys  and  quit- 
claims with  no  consideration  expressed  therein.  Conceding 
without  deciding,  that  it  should  be  presumed  that  the  con- 
sideration expressed  in  the  first  clause  of  the  deed  though 
separate  and  independent  of  said  second  clause,  was  intended 
as  an  expression  of  the  consideration  for  the  entire  tract 

conveyed  by  such  deed,  yet,  such  consideration  is 
4.    always  subject  to  explanation,  and  when  not  correctly 

expressed  in  the  deed,  the  true  consideration  may  be 
alleged  and  proved.  Louisville,  etc.,  R.  Co.  v.  Renicker 
(1893),  8  Ind.  App.  404,  413,  35  N.  E.  1047;  Cincinnati, 
etc.,  R.  Co.  v.  McLain  (1897),  148  Ind.  188,  193,  44  N.  E. 
306;  Long  v.  Doxey  (1875),  50  Ind.  385;  JeffersonviUe,  etc., 
R.  Co.  v.  Worland  (1875),  50  Ind.  339,  SH;  Johnson  y.Mc 
Nabb  (1893),  7  Ind.  App.  393,  397,  34  N.  E.  667;  Hanover 
Fire  Ins.  Co.  v.  Johnson  (1901),  26  Ind.  App.  122,  131,  57 

N.  E.  277.  Appellee  in  his  complaint  alleges  that 
3.    on  April  9,  1908,  appellant  claimed  to  be  the  owner 

of  the  following  described  real  estate  in  Floyd  Coun- 
ty, Indiana  (here  follows  a  description  of  the  tract  first 
described  in  said  deed  alone).  The  complaint  then  pro- 
ceeds as  follows:  *'0n  said  9th  day  of  April,  1908,  said 
defendants,  by  their  deed  of  conveyance  of  that  date,  duly 
executed  and  delivered,  in  consideration  of  One  Thousand 
Dollars  paid  by  this  plaintiff,  sold  and  conveyed  to  this 
plaintiff  the  said  above  described  real  estate  in  Floyd  Coun- 
ty, Indiana."  It  will  be  observed  that  the  complaint  ex- 
pressly avers  that  the  consideration  paid  for  the  tract,  the 
title  to  which  is  alleged  to  be  defective,  was  $1,0(X).  This 
averment  was  admitted  by  the  demurrer  to  be  true  and  the 
question  which  appellant  attempts  to  raise  on  the  complaint, 
is  by  its  express  averments,  made  a  question  of  fact  for  the 
jury  to  determine  under  the  evidence.    Where  there  is  a 
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failure  of  title  to  one  of  several  tracts  of  land  con- 
2.    veyed  by  the  same  deed,  the  vendor  can  recover  the 

consideration  paid  for  such  particular  tract.  Wright 
V.  Nipple  (1883),  92  Ind.  310,  314;  Wood  v.  Bibbins  (1877), 
58  Ind.  392,  396;  Wilson  v.  Peelle  (1881),  78  Ind.  384,  388; 
Overhiser  v.  McColUster  (1857),  10  Ind.  41,  44;  Burton  v. 
Reeds  (1863),  20  Ind.  87;  Lloyd  v.  Sandusky,  supra. 

The  reply  alleged  in  brief  that  the  appellant  represented 
to  appellee  that  he  was  the  owner  of  the  tract  of  land  de- 
scribed in  the  complaint,  (also  described  in  such  reply)  and 
offered  to  sell  the  same  to  appellee  for  $1,000,  in  considera- 
tion of  which  sum  appellant  agreed  to  execute  to  appellee 
a  warranty  deed  for  such  tract ;  that  appellee  accepted  such 
offer  and  paid  appellant  the  $1,000  in  consideration  of  which 
the  appellant  executed  a  deed  which  is  set  out  in  reply. 
It  is  then  averred  that  by  such  deed  appellant  intended  to 
deed  and  include  in  the  warranty  therein  the  real  estate 
before  described  being  the  same  as  that  set  out  in  the  com- 
plaint aad  that  which  the  appellant  had  undertaken  to  deed 
for  said  sum  of  $1,000 ;  that  by  mutual  mistake  of  the  parties 
such  deed  covered  only  a  part,  etc.,  and  that  the  deed  men- 
tioned in  the  complaint  was  made  to  correct  said  first  deed. 

These  facts  clearly  show  that  the  deed  filed  as  an 

5.  exhibit  with  the  complaint  was  made  to  correct  a 
previous  deed  by  which  it  had  been  intended  to  deed 

the  real  estate  described  in  the  complaint,  and  that  the  con- 
sideration originally  paid  for  such  real  estate  was  $1,000. 
A  deed  of  correction  relates  back  to  the  time  of  the  original 
conveyance  and  takes  the  place  of  it.  Pittsburgh,  etc.,  R. 
Co.  V.  Beck  (1899),  152  Ind.  421,  428,  53  N.  B.  439.  It  fol- 
lows that  the  consideration  of  the  first  deed  was  likewise  the 
consideration  for  the  last  and  that  the  facts  set  up  in  such 
reply,  if  necessary  to  be  specially  pleaded,  were  sufficient  to 
avoid  appellant's  answer  of  no  consideration.     Of 

6.  course,  if  proof  of  the  facts  so  pleaded  were  admissible 
under  the  general  denial  and  the  reply  amounted  to 


510  APPELLATE  COURT  OP  INDLA.NA, 

Hanlon  r.  Conrad-Kammerer  Glue  Co. — 53  Ind.  App.  504. 

no  more  than  an  argumentative  denial  of  the  answer,  no 
harm  could  have  resulted  from  overruling  the  demurrer 
thereto. 

Appellant  alao  insists  that  the  deed  set  out  in  the  reply, 
like  that  filed  with  the  complaint,  shows  but  one  considera- 
tion for  the  two  tracts  and  urges  against  the  reply  the  same 
objections  urged  against  the  complaint.  The  reply  avers 
that  the  $1,000  consideration  was  in  fact  paid  for  the  tract, 
the  title  to  which  is  alleged  to  be  defective,  and  what  we 
have  said  in  discussing  the  sufficiency  of  the  complaint  ap- 
plies with  equal  force  to  this  objection  to  the  reply.  It 
may  be  said  with  reference  to  the  third  error  before 

7.  indicated,  that  the  statute  gives  the  trial  court  a  very 
wide  discretion  in  the  matter  of  amendments  of  the 

pleadings  to  conform  to  the  proof.  §§400,  403,  405  Bums 
1908,  §§391,  394,  396  R.  S.  1881;  Cleveland,  etc.,  R.  Co.  v. 
Miles  (1904),  162  Ind.  646,  655,  70  N.  E.  985;  Citizens  8t. 
R.  Co.  V.  Heath  (1902),  29  Ind.  App.  395,  399,  62  N.  E.  107, 
and  cases  there  cited;  Wood  v.  Bibbins,  supra.  In  view  of 
the  fact  that  the  record  shows  no  application  by  sp- 

8.  pellant  for  a  continuance  after  the  amendment  was 
made,  and  that  the  evidence  is  not  in  the  record,  there 

is  nothing  disclosed  by  the  record  from  which  this  court  can 
say  that  the  trial  court,  in  permitting  such  amendment, 
abused  the  discretion  lodged  in  it  by  the  sections  of  statute, 
supra.  This  conclusion  is  supported  by  the  authorities  just 
cited.  We  find  no  available  error  in  the  record. 
Judgment  affirmed. 

NoTB.— Reported  in  102  N.  IS.  48.  See,  also,  under  (1)  2  Cyc. 
1013;  (3)  11  Cyc.  1140;  (4)  17  Cyc.  653;  (6)  13  Cyc.  572;  (6) 
81  Cyc.  358;  (7)  31  Cyc.  450;  (8)  3  Qyc.  327;  31  Cyc  450.  As 
to  the  measure  of  damages  in  actions  for  breach  of  covenant  of 
warranty  of  title,  see  24  Aol  St  266.  As  to  admissibility  of  parol 
evidence  to  vary  writing  in  respect  to  the  consideration,  see  56  Am. 
St  664. 
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KiNQAN  &  Company,  Limited,  t;.  Foster. 

[No.  7,969.    rued  Jnne  5,  1913.] 

1.  Trial.— Terdict— Effect— A  general  verdic?t  for  plaintiff  Is  a 
finding  In  his  favor  upon  every  material  averment  of  the  com- 
plaint   p.  514. 

2.  Trial. — Verdict, — Atmcera  to  Interrogatories, — ^Where  the  Jury's 
answers  to  Interrogatories  are  In  Irreconcilable  conflict  with  the 
general  verdict,  beyond  the  possibility  of  removal  by  any  evi- 
dence properly  admissible  under  the  Issues,  judgment  should  be 
rendered  on  the  answers,    p.  514. 

8.  Master  aih)  Servant. — Warning  Employes, — Duty, — An  em- 
ployer Is  generally  bound  to  warn  and  Instruct  his  employes  con- 
cerning dangers  known  to  him,  or  which  he  should  know  in  the 
^Eercise  of  reasonable  care  for  their  safety,  and  which  are  un- 
known to  them,  or  are  not  discoverable  by  them  In  the  ez^dse 
of  ordinary  and  reasonable  care.    p.  614. 

4.  Master  and  Servant. — Warning  Employes. — Youthful  Employes, 
— ^The  master  is  bound  to  give  suitable  warning  and  instruction 
to  a  minor  employe  In  regard  to  any  danger,  whether  open  or 
concealed,  where  such  danger  Is  not  sufficiently  obvious  to  the 
Intelligence  or  exi)erience  of  such  employe,  in  the  ezerdse  of  or- 
dinary care  on  his  part,  measured  by  the  maturity  of  his  faculties 
and  the  amount  of  his  experience,    p.  515. 

6.  Master  and  Servant. — Injuries  to  Servant  —  Verdict.  —  Afi- 
swers  to  Interrogatories. — In  an  action  by  a  minor  employe  for 
the  loss  of  an  eye  through  the  use  of  muriatic  add  in  the  course 
of  his  employment,  answers  to  interrogatories  showing  that  plain- 
tiff, by  the  diligent  use  of  his  faculties,  could  have  known  of  the 
danger,  when  considered  with  other  answers  showing  that  plain- 
tiff had  not  learned  the  nature  of  the  acid,  nor  the  dangers  at- 
tending its  use,  are  not  in  irreconcilable  conflict  with  a  general 
verdict  for  plaintiff,  which,  under  the  issues,  amounted  to  a  flnd- 
ing  that  no  warnings  or  Instructions  as  to  the  dangerous  character 
of  such  acid  were  ever  given  plaintiff,    pp.  515, 518. 

Q.  Master  and  Servant. — Injuries  to  Servant, — Master's  Knowl- 
edge of  Danger, — Presumptions, — ^The  master  in  charge  of  a  fac- 
tory is  presumed  to  know  the  dangers,  latent  as  well  as  obvious, 
arising  from  the  performance  of  duties  imposed  upon  employes, 
p.  6ia 

7.  Master  and  Servant. — Injuries  to  Servant — Care  to  Avoid 
Injury,--'*Diligenf\— "Diligent  Use  of  FcLculties^.—An  interrog- 
atory to  the  Jury  asking  if  plaintiff,  by  "the  diligent  use  of  his 
faculties",  could  have  discovered  the  dangerous  diaracter  of  acid 
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used  In  connection  with  his  employment,  is  based  upon  a  higher 
degree  of  care  than  that  which  the  law  requires  in  enjoining 
the  ordinary  and  reasonable  exercise  of  one's  senses,  since  "dili- 
gent" is  defined  to  mean  attentive  and  persistent  in  doing  a  thing, 
steadily  applied,  active,  sedulous,  laborious,  unremitting,  untir- 
ing, etc.    p.  516. 

8.  Neguoence. — Contributory  Negligence. — One  can  be  said  to  be 
guilty  of  contributx>ry  negligence  only  where  he  has  failed  to 
use  ordinary  or  reasonable  care  to  avoid  injury,    p.  517. 

9.  Master  and  Servant. —  Contributory  Negligence. —  Care  Be- 
quired, — Youthful  Employee. — A  servant  in  the  exercise  of  the 
ordinary  care  required  of  him  to  discover  dangers  of  which  the 
master  should  have  warned  him,  and  which  are  either  latent  or 
of  such  a  character  as  to  be  unappreciated  by  him,  because  al 
inexperience  or  youth,  is  held  to  only  the  ordinary  use  of  his 
faculties  or  senses,    p.  517. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  John  Foster  against  Kingan  &  Company,  Lim- 
ited. From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed, 

Miller,  Shirley,  Miller  &  Thompson,  for  appellant. 
Stephen  A.  Clinehens  and  Clyde  P.  Miller,  for  appellee. 

Ibach^  J. — In  this  action  appellee  recovered  judgment 
against  appellant  in  the  sum  of  $500  for  personal  injuries 
caused  by  appellant's  negligence.  The  only  error  presented 
relates  to  the  court's  action  in  overruling  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories  returned  by 
the  jury,  notwithstanding  the  general  verdict.  The  amended 
complaint  of  a  single  paragraph  states  that  appellee  was  an 
ignorant  foreign  boy  who  was  employed  by  appellant  as  a 
tinner's  helper,  in  which  capacity  he  was  required  to  wipe 
muriatic  acid  from  that  part  in  a  pipe  where  joints  were  sol- 
dered together,  that  in  so  doing  some  of  the  acid  was  brought 
in  contact  with  his  hand,  and  he  not  knowing  the  danger  of 
muriatic  acid  coming  in  contact  with  his  eye  rubbed  his 
eye  with  his  hand,  and  the  acid  coming  in  contact  with  his 
eye  completely  destroyed  the  sight  thereof.  The  theory 
of  the  complaint  is  that  appellant  was  under  a  duty  to  in- 
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struct  appellee  as  to  the  poisonous  and  dangerous  nature  of 
the  acid,  and  the  manner  in  which  it  might  have  been  used 
without  injury  to  himself,  but  that  it  neglected  this  duty, 
and  by  reason  of  its  negligence  in  this  respect,  appellee  was 
injured 

In  answering  the  interrogatories  the  jury  finds  specially 
that  plaintiff  at  the  time  of  his  injury  was  about  eighteen 
years  of  age,  that  he  had  been  employed  in  the  work  at 
which  he  was  engaged  when  injured  from  June  20,  1906, 
to  July  30,  1906.  The  following  questions  and  answers  are 
set  out  verbatim:  '*7.  In  wiping  joints  with  muriatic  acid, 
did  the  plaintiff  use  a  damp  or  wet  rag  or  piece  of  cloth  of 
some  sort?  Yes.  8.  Did  the  plaintiff  perform  this  service 
several  times  a  day  each  day  while  he  was  in  the  employ- 
ment of  the  defendant?  Yes.  9.  Was  muriatic  acid  used 
for  the  purpose  of  eating  metal  with  which  it  came  in  con- 
tact? Yes.  10.  Was  the  action  of  the  acid  upon  the  metal 
with  which  it  came  in  contact  obvious  to  one  seeing  it  applied 
to  the  metal?  Yes.  12.  Does  muriatic  acid  discolor  the 
skin  when  it  comes  in  contact  therewith?  Yes.  13.  Was 
the  plaintiff  at  the  time  of  his  alleged  injury  in  full  posses- 
sion of  his  faculties  and  of  average  intelligence  ?  Yes.  14. 
Did  the  plaintiff  at  said  time  speak  and  understand  the 
English  language  ?  No.  15.  Did  the  plaintiff  at  the  time  of 
his  alleged  injury  know  the  nature  of  the  acid  with  which 
he  was  working?  No.  16.  Could  the  plaintiff  by  the  dili- 
gent use  of  his  faculties  have  known  prior  to  the  time  of  his 
alleged  injury  of  the  danger  of  muriatic  acid  coming  in  con- 
tact with  his  eyes?  Yes.  17.  Did  the  plaintiff  learn  prior 
to  the  time  of  his  alleged  injury  of  the  dangers  attendant 
upon  the  use  of  muriatic  acid?  No.  18.  Did  the  acid  fre- 
quently get  on  plaintiff's  hands  while  performing  his  work 
prior  to  his  alleged  injury?  Yes.  19.  Did  the  acid  when 
it  came  in  contact  with  plaintiff's  hands  cause  them  to  smart 
at  times?  Yes.  20.  At  or  about  the  time  plaintiff  claims 
Vol.  53—33 
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to  have  been  injured  had  he  been  wiping  muriatic  acid  firom 
a  joint  that  had  been  soldered  by  the  tinner  t  Yes.  21. 
Was  the  plaintiff  perspiring  at  the  time  of  his  alleged  in- 
jury f  Yes.  22.  Could  the  plaintiff  by  the  exercise  of  ordi- 
nary care  have  prevented  the  acid  from  coming  into  con- 
tact with  his  eyes?  Yes.  24.  Would  the  accident  in  ques- 
tion have  occurred  if  the  plaintiff  had  not  wiped  his  face  or 
eye  with  his  hand  or  cloth  in  his  hand,  while  there  was 
muriatic  acid  on  his  hand  or  such  cloth?  No."  It  is  in- 
sisted by  appellant  that  these  answers  to  interrogatories, 
especially  those  to  Nos.  16,  22  and  24  show  that  by  the  use 
of  the  degree  of  care  for  his  own  safety  demanded  of  him 
by  law,  plaintiff  could  have  known  the  dangerous  character 
of  the  acid  used  by  him  in  his  employment  of  wiping  the 
soldered  joints  of  iron  and  could  have  prevented  his  injury. 
The  general  verdict  finds  in  favor  of  appellee  upon 

1.  every  material  averment  of  the  complaint,  including 
the  charge  that  appellant  negligently  failed  to  in- 
struct appellee  as  to  the  danger  attending  the  use  of  muriatic 
acid,  and  that  he  was  not  guilty  of  any  negligence  contribut- 
ing to  his  injury.    If  the  answers  to  the  interrogato- 

2.  ries  are  in  such  irreconcilable  conflict  with  the  general 
verdict  as  to  be  beyond  the  possibility  of  being  re- 
moved by  any  evidence  properly  admissible  under  the  is- 
sues,  appellant's  motion  for  judgment  in  its  favor  should 
have  been  sustained,  otherwise  there  was  no  error  in  refusing 
it. 

The  general  rule  applicable  to  this  class  of  cases  is 

3.  thus    stated    in    4    Thompson,    Negligence    §4055: 
**  Generally  speaking,  an  employer  is  bound  to  warn 

and  instruct  his  employes  concerning  dangers  known  to  him, 
or  which  he  should  know  in  the  exercise  of  reasonable  care 
for  their  safety,  and  which  are  unknown  to  them,  or  are 
not  discoverable  by  them  in  the  exercise  of  such  ordinary 
and  reasonable  care  as,  in  their  situation,  they  may  be 
expected  and  required  to  take  for  their  own  safety ;  or  con- 
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• 

ceming  such  dangers  as  are  not  properly  appreciated  by 
them,  by  reason  of  their  lack  of  experience,  their  youth,  or 
their  general  incompetency  or  ignorance;  and  unless  the 
servant. is  so  warned  or  instructed  he  does  not  assume  the 
risk  of  such  dangers;  but  if  he  receives  an  injury  without 
fault  on  his  part  in  consequence  of  not  having  received  a 
suitable  warning  or  instruction,  the  master  is  bound  to 
indemnify  him  therefor."    In  case  of  a  minor  em- 

4.  ploye,  **the  master  is  here,  as  in  every  other  case, 
bound  to  act  reasonably  and  justly;  and  this  rule 

requires  him  to  give  suitable  warning  and  instructions  to  a 
minor  employe  in  regard  to  any  danger,  whether  open  or 
concealed,  where  the  danger  is  not  sufficiently  obvious  to  the 
intelligence  or  experience  of  the  employe,  in  the  exercise 
of  ordinary  care  on  his  part, — this  care  being  measured  by 
the  maturity  of  his  faculties  and  the  amount  of  his  expe- 
rience." 4  Thompson,  Negligence  §4093.  Labatt  states 
the  rule  thus:  "The  rule  actually  applied  by  the  courts  is 
merely  this:  The  master  is  liable  for  failure  to  instruct 
a  minor,  'unless  both  the  danger  and  the  means  of  avoiding 
it  are  apparent  and  within  the  comprehension  of  the  serv- 
ant'."   3  Labatt,  Master  and  Servant  (2d  ed.)  §1145. 

The  jury  finds  by  its  general  verdict  that  no  wam- 

5.  ings  or  instructions  of  any  kind  were  ever  given  ap- 
pellee as  to  the  dangerous  character  of  the  fluid 

he  was  required  to  use  in  his  work.  It  is  found  by  an  an- 
swer to  an  interrogatory  that  plaintiff  by  the  diligent  use  of 
his  faculties  (our  italics)  could  have  known  of  the  danger  of 
muriatic  acid  coming  in  contact  with  his  eyes.  To  properly 
determine  whether  the  answer  to  this  interrogatory  is  in  ir- 
reconcilable conflict  with  the  general  verdict,  we  must  consider 
the  general  verdict  and  the  facts  shown  by  the  answers  to 
the  other  interrogatories,  especially  Nos.  15  and  17,  which 
show  that  he  did  not  know  of  the  nature  of  the  acid,  and 
had  not  learned  of  the  dangers  attending  its  use.  It  was 
said  in  the  case  of  Eaynes,  Spencer  &  Co.  v.  Erk  (1893), 
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G  Ind.  App.  333,  336,  a  case  similar  to  the  present,  ^'The 
fact  that  appellee  might,  by  the  use  of  his  eyesight,  have 
seen  that  the  work  was  dangerous,  or  that  he,  by  the  use 
of  his  reasoning  faculties,  might  have  realized  and  avoided 
the  danger  which  he  was  incurring,  is  not  sufficient,  under 
the  circumstances,  to  enable  the  court  to  say,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  negligence." 

The  master  in  charge  of  the  factory  in  the  present 

6.  case,  by  whom  appellee  was  employed,  is  presumed 
to  have  known  of  the  dangers  both  latent  and  obvious, 

which  appellee  would  encounter  in  the  performance  of  his 
duties  and  as  to  those  risks  and  dangers  which  were  latent 
or  of  such  a  character  that  by  reason  of  appellee's  youth,  ig- 
norance or  inexperience  he  was  not  able  to  understand  or 
appreciate,  he  should  as  far  as  possible,  have  been  given 
warning  by  appellant.  Appellee  was  merely  a  common 
laborer  in  appellant's  shop,  an  inexperienced  foreign  boy, 
and  it  is  not  reasonable  or  fair  to  say  that  he  would  be  pos- 
sessed of  such  knowledge  as  was  necessary  to  comprehend 
the  extreme  danger  attendant  upon  the  use  of  muriatic 
acid  without  intruction.  The  law  therefore  enjoined  upon 
him  while  using  the  dangerous  fluid,  the  exercise  of  ordinary 
care  to  protect  himself  from  the  known  dangers  of  his  em- 
plo3rment,  or  the  dangers  which  by  the  exercise  of  reasonable 
and  ordinary  care  on  his  part  might  have  been  discovered. 
But  interrogatory  No.  16  is  based  upon  a  higher  de- 

7.  gree  of  care  than  this.    The  word  "diligent"  is  de- 
fined to  mean  attentive  and  persistent  in  doing  a 

thing,  steadily  applied,  active,  sedulous,  laborious,  unremit- 
ting, untiring,  etc.  Century  Dictionary.  So  that  the  ex- 
pression "diligent  use  of  his  faculties"  includes  a  duty  to 
use  care  beyond  the  "ordinary  or  reasonable  use  of  his 
senses,"  which  is  the  degree  of  care  enjoined  upon  him  by 
law.  We  entertain  no  doubt,  judging  from  the  general  ver- 
dict and  the  answers  to  the  remaining  interrogatories  that 
the  answer  to  interrogatory  No.  16  would  have  been  entirely 
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different  if  the  question  had  referred  to  the  exercise  of  such 
ordinary  care  as  a  reasonably  prudent  person  would  have 
exercised  under  like  conditions  and  circumstances  to  dis- 
cover the  danger  of  muriatic  acid  coming  in  contact  with 
his  eyes.    It  is  only  where  a  person  has  failed  to  use 

8.  ordinary  or  reasonable  care  to  avoid  an  injury  that 
he  can  be  said  to  be  guilty  of  contributory  negligence. 

9.  In  some  cases,  in  the  presence  of  a  known  danger,  as 
where  a  traveler  is  about  to  cross  a  railroad,  the 

courts  have  held  that  ordinary  care  under  such  circum- 
stances demands  the  diligent  use  of  one's  faculties,  but  a 
servant  in  the  exercise  of  the  ordinary  care  demanded  of  him 
to  discover  dangers  of  which  the  master  should  have  warned 
and  which  are  either  latent,  or  of  such  a  character  as  to  be 
unappreciated  by  him,  because  of  his  inexperience,  or  youth, 
is  held  to  only  the  ordinary  use  of  his  faculties  and  senses. 
The  answers  to  interrogatories  Nos.  22  and  24,  can  only  be 
understood  to  mean  that  the  plaintiff  could  have  prevented 
the  acid  from  coming  into  contact  with  his  eye,  if  he  had 
Imown  of  the  danger  from  such  contact.  If  he  did  not 
know  of  the  danger,  he  would  not  be  chargeable  with  con- 
tributory negligence  for  allowing  the  acid  to  touch  his  eyes. 
This  court  in  considering  a  similar  question  in  the  case  of 
FUckner  v.  Lambert  (1905),  36  Ind.  App.  524,  74  N.  B.  263, 
held  that  when  it  was  apparent  that  the  defendant  had 
failed  to  instruct  the  plaintiff  as  to  the  manner  in  which 
a  dangerous  machine  might  be  operated  with  safety,  and  in 
answer  to  an  interrogatory  the  jury  found  that  the  plaintiff 
knew  without  any  warning  or  instructions,  that  his  hand  or 
fingers  would  be  cut  off  if  he  got  them  in  the  roller  or 
knives,  and  in  answer  to  another  that  he  knew  or  should 
have  known  in  the  exercise  of  ordinary  care,  without  having 
his  attention  drawn  to  it,  or  without  warning  or  instruction, 
that  it  was  dangerous  to  put  his  hand  near  or  against  the 
rollers  of  the  machine  at  which  he  was  working,  and  an- 
other answer  showed  that  with  ''proper  instruction''  plain- 
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tiff  could  have  avoided  the  injury,  the  presumption  obtains 
in  support  of  the  general  verdict  that  the  jury  intended 
to  show  that  the  former  answer  was  qualified  with  the 
phrase  **with  proper  instructions/* 

The  interpretation  which  we  have  placed  upon  the 

5.  answers  to  the  interrogatories  is  entirely  justified  un- 
der the  facts  of  this  particular  case,  and  when  so 
interpreted,  there  is  no  conflict  between  the  general  verdict 
and  the  answers  upon  the  question  of  contributory  negli- 
gence, and  the  motion  of  appellant  for  judgment  on  the 
answers  to  interrogatories  was  properly  overruled. 

Judgment  affirmed. 

Note.— Reported  In  102  N.  E.  103.  See,  also,  imder  (1)  38  Cya 
1869,  1887;  (2)  38  Cyc.  1G27;  (3)  26  Cyc.  1165;  (4)  26  Cyc.  1173; 
(5)  26  Cyc.  1513;  38  Cyc.  1927;  (6)  26  Cyc.  1142,  1146;  (7)  26  Cyc. 
1231;  (8)  29  Cyc.  512;  (9)  26  Cyc.  1231,  1243.  On  the  general 
question  of  the  master's  duty  to  warn  or  instruct  servant,  see  44 
L.  R.  A.  33.  On  the  master's  duty  to  protect  or  warn  servant 
against  dangers  not  reasonably  to  be  apprehended,  see  21  L.  R.  A. 
(N.  S.)  89.  As  to  instructing  minor  servant  who  is  of  insufficient 
age  or  capacity  to  comprehend  dangers  of  employment  as  affecting 
master's  responsibility,  see  8  L.  R.  A.  (N.  S.)  284.  Instructing 
employes  as  to  obvious  dangers  not  appreciated  because  of  youth 
and  Inexperience,  see  29  L.  R.  A.  (N.  S.)  115.  As  to  the  duty  of  a 
master  to  warn  and  instruct  an  infant  servant,  see  3  Ann.  Cas. 
368,  17  Ann.  Cas.  487. 
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[No.  8,004.     Piled  June  5,  1913.1 

1.  Appeal. — Briefs. — Waiver  of  Errors.— Where  appellant's  brief 
wholly  fails  to  comply  with  Rule  22  of  the  Supreme  and  Appellate 
Courts  requiring  a  statement  of  so  much  of  the  record  as  fully 
presents  every  error  relied  upon,  such  errors  will  be  deemed 
waived,    p.  520. 

2.  Appeal. — Questions  Reviewable. — Evidence, — Briefs. — Although 
not  properly  presented  by  appellant's  brief,  the  court  Is  enabled 
to  consider  the  questions  on  the  motion  for  a  new  trial  which 
relate  to  the  sufficiency  of  the  evidence,  and  the  assignment  that 
the  verdict  is  contrary  to  law,  where  a  sufficient  statement  of  the 
evidence  is  contained  in  appellee's  brief,    p.  521. 
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3.  INSUBANOE. — Fire  Insurance.  —  Condition  Avoiding  PoUcy. — 
Construction. — Waiver, — A  provigion  in  a  fire  policy  that  it  shall 
be  void  upon  certain  conditions,  means  that  the  policy  is  voidable 
at  the  option  of  the  Insurer,  and  unless  the  insurer,  on  learning 
of  the  conditions,  acts  with  reasonable  promptness  in  notifying 
the  insured  of  its  election  to  avoid  the  policy  and  in  restoring  or 
offering  to  restore  the  imeamed  premium,  it  thereby  waives  its 
right  to  declare  the  policy  void.    p.  523. 

4.  Insubance. — Fire  Insurance, — Insurance  Brokers, — Knowledge, 
— ^An  insurance  broker,  acting  within  the  scope  of  his  authority,  is 
the  agent  of  the  company  from  which  he  procures  insurance^  and 
his  knowledge  relating  to  the  risk  is  binding  on  the  company, 
though  not  conununlcated  to  it    p.  523. 

6.  Insurance. —  Fire  Insurance^ — Condition  Avoiding  Policy, — 
Waiver, — ^An  insurance  company,  having  knowledge  of  facts 
which  would  enable  it  to  avoid  the  policy  by  requiring  proof  of 
loss  in  the  event  of  a  loss,  and  by  failing  tx>  give  timely  notice 
of  its  election  to  avoid,  waives  the  right  to  defeat  recovery  by 
reason  of  such  facts,    p.  524. 

6.  Insubance. — Fire  Insurance, — Waiver  of  Conditions, — Evidence. 
— In  an  action  on  a  fire  policy,  evidence  that  the  insurance  broker 
knew  that  plaintiflTs  title  to  personal  property  covered  by  the 
policy  was  not  absolute,  and  that  the  agents  who  issued  the  policy 
had  knowledge  of  the  property  and  knew  that  such  policy  and 
another  covered  the  same  property,  and  that  it  was  through  the 
oversight  of  such  agents  that  permission  to  carry  other  insurance 
was  not  inserted  in  the  policy  sued  on,  warranted  "the  jury  in 
finding  that  defendant  had  waived  any  condition  in  the  policy 
by  which  it  might  have  avoided  liability,    p.  524. 

7.  Insurance. — Fire  Insurance. — Eviden<:e, — Admissibility, — In  an 
action  on  a  fire  policy,  testimony  of  plaintiff  showing  knowledge 
of  her  title  by  the  broker  through  whom  the  insurance  was  placed, 
was  admissible,  since  knowledge  by  him  of  facts  relating  to  the 
validity  of  the  policy  is  imputed  to  the  company,    p.  524. 

8.  Appeal. — Review. — Judgment. — Presumptions. — Where  no  avail- 
able error  is  shown,  the  correctness  of  the  judgment  will  be  pre- 
sumed,   p.  524. 

Prom  Allen  Circuit  Court;  Edward  O'Rourke,  Judge. 

Action  by  Leona  Ashby  against  the  Western  Insurance 
Company.  Prom  a  judgment  for  plaintiflP,  the  defendant 
appeals.     Affirmed, 

Robert  B,  Dreibelbiss  and  H.  I,  Smith,  for  appellant. 
Howard  L,  Townsend  and  Elmer  Leonard,  for  appellee. 
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FeziT,  p.  J. — This  is  a  suit  by  the  appellee  against  the 
appellant  to  recover  upon  an  insurance  policy  for  the  loss 
by  fire  of  certain  personal  property.    Trial  by  jury  resulted 

in  a  verdict  for  appellee  in  the  sum  of  $2,500.  From 
1.    a  judgnlent  on  the  verdict  the  appellant  has  appealed, 

and  in  its  brief  states  as  the  first  error  relied  on  that 
the  appellee's  complaint  does  not  state  facts  sufScient  to  con- 
stitute a  cause  of  action.  Neither  the  complaint  nor  the 
substance  thereof  is  set  out  in  the  brief.  Furthermore,  the 
only  defect  suggested  in  appellant's  brief  appears  to  be 
without  foundation  for  appellee  shows  that  the  apparent 
defect  has  been  cured  by  the  return  to  a  writ  of  certiorari 
duly  issued  on  order  of  this  court.  Appellant  also  states 
in  its  brief  that  the  court  erred  in  overruling  its  separate 
demurrer  to  the  second  and  fifth  paragraphs  of  appellee's 
reply  to  its  second,  third  and  fourth  paragraphs  of  answer. 
But  neither  the  replies  nor  the  demurrers  are  set  out  in  the 
briefs,  nor  is  the  substance  thereof  stated.  Appellant  also 
claims  the  court  erred  in  overruling  its  motion  for  a  new 
trial.  From  the  briefs  we  learn  that  a  new  trial  was  asked 
because  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law ;  that  the  damages  assessed 
by  the  jury  are  excessive ;  that  the  court  erred  in  giving  to 
the  jury  certain  instructions  and  in  refusing  to  give  certain 
instructions  tendered  by  appellant.  Also  that  the  court 
erred  in  admitting  in  evidence  the  testimony  of  the  appellee 
in  which  she  related  a  conversation  between  herself  and  an 
insurance  broker  named  Kehoe,  who  solicited  the  insurance, 
delivered  the  policies  and  collected  the  premiums.  Appel- 
lant has  not  set  out  either  the  instructions  given  or  refused 
or  the  substance  thereof.  Rule  22  is  plain  and  definite  and 
its  purpose  and  scope  has  been  stated  in  many  decisions. 
Litigants  who  wholly  ignore  the  rules  of  the  court,  cannot 
expect  the  court  to  search  the  record  for  errors  they  have 
failed  to  present.  In  this  case  appellant  has  almost  wholly 
ignored  the  rules  and  thereby  waived  the  errors,  if  any,  it 
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desires  to  have  considered.  Chicago  Terminal,  etc.,  B.  Co. 
V.  Walton  (1905),  165  Ind.  253,  74  N.  B.  1090;  Schroder  v. 
Meyer  (1911),  48  Ind.  App.  36,  95  N.  E.  335;  Webster  v. 
BUgh  (1912),  50  Ind.  App.  56,  98  N.  B.  73. 

Appellee  has  set  out  in  her  briefs  much  of  the  evi- 
2.  dence  given  at  the  trial,  which  is  sufficient  to  enable 
us  to  consider  the  questions  on  the  motion  for  a  new 
trial  which  relate  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  the  assignment  that  the  verdict  is  con- 
trary to  law,  also  the  admissibility  of  part  of  appellee's  evi- 
dence as  above  shown.  The  evidence  tends  to  show  that 
appellee  was  the  owner  of  a  large  amount  of  household 
goods  and  furniture  in  the  city  of  Fort  Wayne,  of  the  prob- 
able value  of  $7,000;  that  on  February  10,  1909,  she  pro- 
cured two  policies  of  fire  iosurance,  each  for  $2,500,  one  of 
which  was  issued  by  appellant  and  the  other  by  the  Hum- 
boldt Insurance  Company;  that  each  of  said  policies  was 
written  by  Walsh  and  Eaerspe,  insurance  agents  for  said 
companies;  that  one  Kehoe  was  engaged  in  the  insurance 
business  and  solicited  appellee  to  insure  her  said  property, 
and  at  the  time  learned  from  her  that  a  part  of  the  property 
owned  by  her  which  was  to  be  insured  had  been  purchased 
by  her  on  the  installment  plan  and  that  she  did  not  then 
have  an  absolute  title  thereto;  that  said  Kehoe  procured 
the  policy  in  suit  from  said  agents  of  appellant,  delivered 
the  same  to  her  and  received  from  her  the  premium  of  $50 
out  of  which  he  was  paid  a  commission  by  said  agents;  that 
said  Kehoe  had  for  sometime  prior  to  this  transaction  ob- 
tained insurance  for  appellant  through  said  agents  in  the 
same  way  this  insurance  was  procured ;  that  appellee  made 
no  representations  as  to  her  title  to  said  property  except  the 
statement  aforesaid  and  no  further  information  was  sought 
from  her ;  that  appellant  was  in  no  way  misled  or  deceived 
by  any  statements  or  representations  made  by  her;  that 
appellant's  agents  had  knowledge  of  the  character  of  ap- 
pellee's title  to  the  property  insured  at  the  time  the  policy 
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was  issued;  that  the  policy  had  been  in  force  almost  two 
years  at  the  time  the  fire  occurred;  that  shortly  after  the 
fire  occurred  an  adjuster  of  appellant  called  upon  appellee, 
looked  over  the  property,  and  was  by  the  appellee  fully  ad- 
vised as  to  the  character  of  her  title  to  the  property  and  he 
thereafter  directed  her  to  protect  the  property  not  wholly 
destroyed  by  fire  and  to  make  an  invoice  of  the  property 
injured  and  destroyed;  that  proofs  were  forwarded  to  the 
companies  in  accordance  with  such  request  and  later  appel- 
lant claimed  the  proof  of  loss  was  insufficient  and  made  a 
request  that  appellee  furnish  additional  proof,  which  she 
did  and  also  made  demand  for  payment;  that  appeUee  had 
nothing  to  do  with  the  designation  or  selection  of  the  com- 
panies in  which  her  insurance  was  written  and  when  said 
Kehoe  delivered  the  policies,  she  accepted  the  one  in  suit 
and  the  one  issued  by  the  Humboldt  Insurance  Company 
for  a  like  amount,  and  paid  him  the  premiums  therefor;  that 
she  did  not  read  the  policies  or  know  anything  about  the 
condition^  they  contained. 

George  Eierspe  testified  that  he  was  one  of  the  agents  of 
appellant  in  Fort  Wayne ;  that  Kehoe  brought  the  insurance 
to  his  agency  and  they  paid  him  the  regular  commission  on 
the  business;  that  he  issued  both  policies  at  the  same  time 
and  was  agent  for  both  companies;  that  both  policies  were 
delivered  to  Kehoe  as  aforesaid.  William  Walsh  testified 
that  he  was  the  partner  of  Kierspe  and  corroborated  his 
testimony.  He  also  stated  that  he  knew  what  the  property 
was  at  the  time  the  policies  were  written  and  that  each  of 
said  policies  covered  the  same  property;  that  by  an  over- 
sight he  failed  to  insert  in  the  policy  permission  to  cany 
other  insurance ;  but  that  it  ought  to  have  been  inserted  and 
it  was  by  his  mistake  the  clause  was  omitted  from  the  policy 
in  suit.  There  was  no  evidence  tending  to  show  that  the 
appellant  had  at  any  time  either  before  or  after  the  fire, 
offered  to  cancel  the  policy,  rescind  the  contract  or  return 
any  portion  of  the  premium  received. 
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The  policy  in  suit  contains  provisions  declaring  it  void 
if  the  insured  is  not  the  absolute  and  unconditional  owner 
of  the  property  insured,  or  if  fshe  has  or  obtains  other 
insurance  without  the  insurer's  consent.  Appellee  does  not 
dispute  these  propositions,  but  claims,  appellant  had  knowl- 
edge of  her  title  and  of  the  other  insurance,  and  after  obtain- 
ing such  knowledge,  issued  the  policy,  collected  and  retained 
the  premium,  and  after  the  loss  occurred  not  only  required 
her  to  make  proof  of  the  loss,  but  after  several  weeks  of 
delay,  to  furnish  additional  proofs,  which  she  did. 

The  doctrine  is  well  established  in  this  State  that 

3.  a  provision  in  such  policy  rendering  it  void  upon 
certain  conditions,  means  voidable  at  the  option  of 

the  insurer,  and  that  to  render  it  void,  upon  discovery  of 
the  facts  by  which  liability  may  be  avoided,  it  must  act 
with  reasonable  promptness,  must  notify  the  insured  of  its 
election  to  avoid  the  policy,  tender  back,  or  in  some  appro- 
priate way  restore,  or  offer  to  restore,  the  unearned  premium 
received,  and  upon  failure  so  to  do  will  be  deemed  to  have 
waived  the  right  to  so  declare  the  policy  void,  and  to  have 
elected  to  treat  it  as  a  valid  contract  of  insurance.  Olens 
FaUs  In9.  Co,  v.  Michael  (1907),  167  Ind.  659,  678,  74  N. 
E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.)  708;  Ohio  Farmers 
Ins.  Co.  V.  Yogel  (1906),  166  Ind.  239,  244,  76  N.  E.  977, 
3  L.  R.  A.  (N.  S.)  966, 117  Am.  St.  382, 9  Ann.  Cas.  91  ^Metro- 
poKtan  Life  Ins.  Co.  v.  Johnson  (1912),  49  Ind.  App.  233, 
94  N.  E.  785;  United  States,  etc,  Ins.  Co.  v.  Clark  (1908), 
41  Ind.  App.  345,  351,  83  N.  E.  760. 

It  has  been  held  in  this  State  that  an  insurance 

4.  broker,  acting  within  the  scope  of  his  authority,  is 
the  agent  of  the  company  from  which  he  secures  insur- 
ance, and  that  his  knowledge  relating  to  the  risk  is  binding 
on  the  company,  though  not  communicated  to  it.  Oerman 
Fire  Ins.  Co.  v.  Greenwald  (1912),  51  Ind.  App.  469,  99  N. 
E.  1011  and  cases  cited. 

Where  an  insurance  company  has  knowledge  of  facts 
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which  would  enable  it  to  declare  the  policy  void  and  a 

5.  loss  occurs,  by  requiring  proof  of  loss  and  failing  to 
give  timely  notice  to  the  insured  of  its  electicm  to 

avoid  the  policy,  it  waives  the  right  to  defeat  a  recovery  on 
the  policy  by  reason  of  such  facts.  Replogle  v.  American 
Ins.  Co.  (1892),  132  Ind.  360,  367,  31  N.  E.  947;  Home  Ins. 
Co.  V.  MarpU  (1891),  1  Ind.  App.  411,  413,  27  N.  B.  633; 
Phenix  Ins.  Co.  v.  Boyer  (1891),  1  Ind.  App.  329,  27  N.  E. 
628. 

From  the  evidence  in  this  case  it  is  clear  that  the 

6.  jury  was  warranted  in  finding  that  appellant  had 
waived  any  condition  in  the  policy  by  which  it  might 

have  avoided  liability.  Where  this  is  done  the  iwli^r  will 
be  enforced  the  same  as  if  such  provisions  were  not  in  the 
policy.     Ohio  Farmers  Ins.  Co.  v.  Vogel,  supra. 

The  knowledge  of  the    broker   relating   to    facts 

7.  affecting  the  validity  of  the  policy  issued  by  appellant 
to  the  appellee  being  imputed  to  the  company  it  fol- 
lows that  the  court  did  not  err  in  permitting  appellee  to 
testify  to  facts  showing  his  knowledge  of  her  title  before 
the  policy  was  either  written  or  delivered. 

No  available  error  is  shown  by  the  brie&.    The 

8.  presumption  is  in  favor  of  the  judgment  of  the  lower 
court  and  substantial  justice  appears  to  have  been 

done  between  the  parties. 
Judgment  affirmed. 

NomDL — Reported  in  102  N.  R  46.  See,  also,  under  (1,  2)  2  Cyc. 
1013;  (3)  19  Cyc.  791,  798;  (4)  19  Cyc.  812;  22  Cyc.  1434;  (5)  19 
Cyc.  801;  (6,  7)  19  Cyc.  953;  (8)  3  Cyc.  275.  As  to  knowledge  of 
agent  being  imputed  to  insurer,  see  9  Am.  St.  232.  As  to  when  an 
insurance  broker  is  agent  for  insured,  see  38  L.  R.  A.  (N.  S.)  614. 
As  to  whether  failure  of  the  insurer  to  speak  or  act  after  notice 
of  breach  of  policy  constitutes  a  waiver  thereof,  see  25  L.  R.  A. 
(N.  S.)  1. 
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Darby  et  al.  v.  Vinnedge. 

[No.  7,8ia     Filed  February  13,  1913.     Rehearing  denied  June  6, 

1913.] 

1.  Husband  and  Wim — Rights  of  Wife  in  Husband'8  Real  Estate. 
— ^The  law  looks  with  favor  upon  the  wife's  Interest  in  her  hus- 
band's real  estate,  as  well  as  upon  her  marital  rights  as  widow 
in  such  real  estate,    p.  532. 

2.  MoBTGAGES. — Foreclosure. — Rights  of  Wife  of  Mortgagor, — ^As 
against  a  mortgage  in  which  the  wife  has  joined,  she  may  compel 
the  holder  to  exhaust  the  husband's  two-thirds  liefore  selling 
her  one-third  to  pay  the  mortgage  debt,  and  she  is  entitled  to  the 
surplus  not  exceeding  one-third  of  the  value  of  the  whole  of  the 
land  as  against  her  husband's  creditors,  and  the  same  rule  ap- 
plies in  favor  of  a  widow  as  to  a  purchase  money  mortgage  in 
which  she  had  not  joined,  where  her  husband  conveyed  the  real 
estate  encumbered  by  such  mortgage,    p.  532. 

3^  Husband  and  Wife. — Lands  Purchased  on  Contract. — Rights  of 
Wife. — Enforcement  of  Vendor's  Lien. — A  wife  may  claim  her  one- 
third  in  lands  purchased  by  the  husband  on  contract,  and  may 
compel  the  holder  of  the  vendor's  lien  to  exhaust  the  husband's 
two-thirds  before  selling  her  one-third,    p.  533. 

4.  Husband  and  Wife. — Rights  of  Wife  in  Husband's  Real  Estate, 
— Taw  Liens. — The  widow  of  a  deceased  husband  or  the  wife  of 
a  judgment  debtor,  is  entitled  to  have  a  lien  for  taxes  against 
the  property  owned  by  the  husband  paid  out  of  the  two-thirds 
of  his  lands,    p.  533. 

5.  Municipal  Cobpobations. — Street  Improvements. — Taxation. — 
Street  improvement  statutes  are  considered  an  exercise  of  the 
power  of  taxation,    p.  533. 

6.  Husband  and  Wife. — Fraudulent  Conveyances. — Setting  Aside 
Conveyance. —  Rights  of  Grantor's  Wife, —  Street  Improvement 
Liens. — ^Where  a  conveyance  by  husband  and  wife  was  set  aside 
as  fraudulent  as  against  his  creditors,  and  the  real  estate  was 
sold  at  judicial  sale  to  the  creditors,  subject  to  the  rights  of  the 
wife,  but  prior  to  the  proceedings  to  set  aside  such  conveyance, 
t&e  fraudulent  grantee  had  signed  a  waiver  in  order  to  procure 
the  privilege  of  paying  an  assessment  lien  for  street  improve- 
ments in  installments,  such  wife,  as  against  the  credito^,  could 
compel  the  sale  of  the  interest  of  such  creditors  and  th^appli- 
catlon  of  the  proceeds  to  the  payment  of  such  lien  before  ri^ort- 
ing  to  her  interest  for  its  payment    pp.  533, 534. 

7.  Fbaudulent  Conveyances. — Fraudulent    Orantee. — Trusts,- 
fraudulent  grantee  holds  the  land,  conveyed  to  him  in  fraud  of 
the  grantor's  creditors,  in  trust  for  such  creditors,    p.  534. 
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From  Hamilton  Circuit  Court;  Meade  Vestal,  Judge. 

Action  by  Fannie  C.  Vinnedge  against  Evaline  V.  Darby 
and  others.  From  a  judgment  for  plaintiff,  the  defendants 
appeal.    Affirmed. 

Bell  &  Purdum,  Oifford  &  Clifford  and  Bell,  Kirkpatrick 
dk  Voorhis,  for  appellants. 

Groninger  <&  Orowinger,  for  appellee. 

HoTTEL,  J. — On  August  17, 1909,  appellee  Fannie  C.  Vin- 
nedge, filed  in  the  Tipton  Circuit  Court  her  complaint  in 
two  paragraphs  against  the  appellants,  Evaline  V.  Darby, 
the  Assets  Realization  Company,  John  P.  Kemp,  Michael 
Bath,  as  treasurer  of  the  city  of  Tipton,  John  F.  Barlow,  as 
auditor  of  Tipton  County  and  Leonard  Compton  as  treasurer 
of  said  county.  In  the  second  paragraph  of  her  complaint 
she  averred  in  substance :  that  she  and  Samuel  J.  Vinnedge 
were  then  and  for  more  than  thirty  years  prior  thereto  had 
been  husband  and  wife ;  that  on  April  13, 1897,  and  for  some- 
time  prior  thereto  her  husband  was  the  owner  of  lot  one  in 
block  fourteen  in  the  original  plat  of  the  city  of  Tipton; 
that  on  said  day  her  said  husband,  she  joining  with  him, 
conveyed  said  lot  to  Carl  Kimball,  who,  on  March  9,  1906, 
his  wife  joining  with  him,  conveyed  said  lot  to  Lou  Cotting- 
ham;  that  afterwards  Evaline  V.  Darby  and  the  A^ets 
Realization  Company  commenced  an  action  in  said  court 
against  Samuel  J.  Vinnedge  to  recover  judgment  against 
him  and  subject  said  lot  to  the  payment  of  such  judgment 
on  the  ground  that  each  of  said  conveyances  were  fraudulent 
as  against  the  creditors  of  said  Vinnedge,  to  which  action 
the  said  Kimball  and  Cottingham  were  each  made  defend- 
ants; that  on  September  26,  1907,  the  court  found  and 
adjudged  in  said  action  that  there  was  due  Evaline  V.  Darby 
$2,486.86,  and  that  there  was  due  the  Assets  Realization 
Company  $3,481.75  from  said  Samuel  J.,  that  said  convey- 
ances were  each  fraudulent  and  void,  that  said  judgment 
was  a  lien  on  said  lot,  that  said  conveyances  be  set  aside 
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and  held  for  naught,  and  that  said  lot  should  be  sold  to 
satisfy  the  said  amount  found  due  each  of  said  defendants, 
subject  to  the  rights  of  plaintiff  as  the  wife  of  said  Samuel 
J.;  that  pursuant  to  said  judgment  and  decree  said  lots 
were  sold  on  December  14,  1907,  to  said  Bvaline  V.  Darby 
and  the  Assets  Realization  Company,  subject  to  the  plain- 
tiff's right  as  the  wife  of  said  Samuel  J.;  that  after  a  year 
had  expired  no  one  having  previously  redeemed  said  lot, 
the  sheriff  of  said  county  made  a  deed  therefor  to  Evaline 
V.  Darby  and  the  Assets  Realization  Company  subject  to 
the  plaintiff's  right  therein  as  wife  of  said  Samuel  J. ;  that 
on  May  12, 1909,  the  plaintiff  in  a  partition  proceeding  filed 
in  said  court,  procured  partition  of  said  lot  between  her 
and  the  said  Assets  Realization  Company  and  said  Darby 
and  there  was  set  off  and  apportioned  to  plaintiff  25  feet  off 
of  the  east  end  of  said  lot  as  her  one-third  interest  therein, 
since  which  time  she  has  been  the  owner  of  said  part  of 
said  lot;  that  at  that  time  the  entire  lot  was  encumbered 
with  a  street  assessment  of  $962.52  on  account  of  the  im- 
provement of  Madison  Street  in  said  city  made  in  the  year 
1906 ;  that  said  improvement  was  made  payable  in  10  equal 
installments  at  th«  option  of  the  owner  to  the  treasurer  of 
said  city,  as  provided  by  law;  that  on  February  10,  1908, 
the  defendant  as  treasurer  of  said  city,  sold  said  lot  to  the 
defendant,  John  P.  Kemp  for  $265.14  on  account  of  install- 
ments then  due  and  delinquent  on  said  street  assessment; 
that  said  sale  was  made  without  first  offering  and  exposing 
for  sale  the  part  of  said  lot  owned  by  the  defendants  Evaline 
v.  Darby  and  the  Assets  Realization  Company;  that  the 
two-thirds  interest  of  said  defendants  in  said  lot  was  at  that 
time  and  is  of  the  value  of  $3666.66  and  if  it  had  been  of- 
fered separately  at  said  sale  would  have  sold  for  enough  to 
have  paid  off  and  discharged  the  full  amount  of  the  street 
lien  for  which  the  whole  of  said  lot  was  sold ;  that  there  were 
no  other  liens  or  encumbrances  on  said  lot  except  about  $250 
taxes  due  said  county  and  city ;  that  the  value  of  the  entire 
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lot  was  $5,500;  that  such  sale  was  without  right  or  au- 
thority; that  the  defendants,  Evaline  V.  Darby  and  the 
Assets  Realization  Company  and  John  P.  Kemp  and  each 
of  them  are  making  the  illegal  and  unfounded  claim  that 
the  plaintiff's  said  part  of  said  lot  set  off  to  her  is  primarily 
liable  for  the  payment  of  the  third  of  said  street  lien  and 
subject  to  be  sold  separately  or  jointly  with  the  two-thirds 
owned  by  said  Evaline  V.  Darby  and  the  Assets  Realization 
Company  regardless  of  plaintiff's  right  therein  or  of  the 
value  of  said  two-thirds  of  said  lot;  and  regardless  of  the 
fact  that  such  two-thirds  if  offered  separately  would  sell 
for  enough  to  discharge  the  entire  lien  of  said  street  im- 
provement on  all  of  said  lot;  that  said  defendants  Darby 
and  the  Assets  Realization  Company  intend  to  and  will 
cause  the  defendant  treasurer  of  said  county  to  expose  foi 
sale  and  sell  plaintiff's  interest  in  said  lot  to  satisfy  the 
balance  of  said  street  lien  as  the  same  becomes  due  unless 
enjoined  and  restrained;  that  the  defendants,  the  auditor 
of  said  county  and  treasurer  of  said  city,  threaten  to  and 
wiU  execute  to  John  Kemp  a  deed  to  plaintiff's  interest  in 
said  lot  unless  enjoined ;  that  the  said  claims  of  the  defend- 
ants Kemp,  Darby  and  the  Assets  Realization  Company  are 
unfounded  and  without  right  and  a  cloud  on  plaintiff's  title. 
Appellee  asks  that  her  title  in  said  lot  be  quieted  as  against 
said  liens  and  that  the  several  threatened  acts  be  restrained 
and  enjoined. 

The  first  paragraph  differs  from  the  second  in  that  it  con- 
tained averments  showing  the  existence  of  a  tax  lien  on  said 
lot  when  appellee's  part  was  set  off  to  her,  and  a  sale  by  the 
county  treasurer  to  satisfy  such  lien,  the  claims  of  the  de- 
fendants on  account  of  such  lien  and  such  sale  and  that  such 
claims  were  a  cloud  upon  plaintiff's  title.  The  additional 
relief  appropriate  to  such  averments  was  asked. 

Michael  Bath,  as  treasurer  of  said  city  and  Barlow  as 
auditor  of  said  county  permitted  judgment  to  go  against 
them  by  default.    The  appellants,  Darby,  the  Assets  Real- 
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ization  Company  and  Kemp  each  filed  separate  and  several 
demurrers  to  both  paragraphs  of  the  complaint.  Afterwards 
Kemp  withdrew  his  demurrer  and  refused  to  plead  over, 
and  Compton,  as  treasurer  of  said  county  withdrew  his 
former  appearance  and  refused  to  plead  further  and  judg- 
ment was  then  taken  against  each  of  said  last-named  defend- 
ants as  on  default. 

The  demurrers  of  Darby  and  the  Assets  Realization  Com- 
pany were  each  overruled  as  to  each  paragraph  of  complaint 
and  exceptions  properly  saved.  The  appellants  Darby  and 
the  Assets  Realization  Company  then  filed  their  joint  and 
separate  answer  to  that  part  of  the  complaint  seeking  to 
free  appellee's  part  of  said  lot  from  the  assessment  for  the 
improvement  of  West  Madison  Street  in  the  town,  now  city 
of  Tipton,  in  which  answer  they  admit  the  averments  of  the 
complaint  with  references  to  the  conveyances  of  said  lot, 
and  the  setting  aside  of  the  same  aa  fraudulent ;  that  they, 
said  appellants,  acquired  their  title  through  such  sale,  and 
that  appellee  holds  her  title  to  the  part  of  said  lot  set  off  to 
her  ^  the  wife  of  Samuel  J.  Vinnedge.  The  answer  then 
avers  in  substance  that  the  assessment  lien  for  the  improve- 
ment of  said  street  was  created  by  said  city  under  the  gen- 
eral provisions  for  the  improvement  of  streets  in  cities  and 
towns  in  force  in  this  State  in  1905;  that  during  the  year 
1905  and  for  more  than  eight  years  prior  thereto,  said  lot 
appeared  in  the  name  of  Lou  Cottingham  and  stood  upon 
the  tax  duplicates  in  said  city  and  county  for  taxation  in 
said  name;  that  during  the  time  that  all  the  proceedings 
were  being  had  in  connection  with  said  improvement,  said 
lot  was  in  the  hands  of  said  Lou  Cottingham  and  all  notices 
in  connection  with  said  proceedings  were  served  on  her ;  that 
the  waiver  entitling  the  owner  to  the  privilege  of  paying 
such  assessment  in  installments  was  signed  by  Lou  Cotting- 
ham and  not  by  Samuel  J.  Vinnedge  or  his  wife  Fannie  C. 
Vinnedge ;  that  Samuel  J.  at  no  time  and  in  no  manner  be- 
VoL.  53—34 
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came  personally  liable  for  or  assomed  or  agreed  to  pay  said 
assessment;  that  said  assessment  was  against  the  entire  lot, 
and  waa  and  is  an  assessment  in  rem  and  never  has  been  a 
claim  upon  which  Samuel  J.  Vinnedge  was  personally  liable. 
The  appellee  filed  a  demurrer  to  this  answer  which  was  sus- 
tained by  the  court.  Appellants  refused  to  plead  over,  with- 
drew their  denial  to  the  complaint  and  stood  on  the  roIingB 
on  said  several  demurrers. 

The  court  rendered  judgment  in  appellee's  favor,  finding 
the  material  facts  set  up  in  each  of  the  paragraphs  of  com- 
plaint to  be  true  and  adjudged  the  sales  of  appellee's  part 
of  said  lot  for  taxes  and  street  improvements  unlawful ;  that 
such  sales  be  set  aside  as  null  and  void ;  that  said  officers  be 
enjoined  from  making  the  respective  deeds  necessary  to  com- 
plete such  sales;  that  appellee's  title  to  said  lot  be  quieted 
as  against  such  sales  and  as  against  all  claims,  rights  or  inter- 
ests based  thereon  or  on  the  liens  for  taxes  and  improve^ 
ments  on  which  such  sales  were  made;  that  said  treasurer 
of  said  city  of  Tipton,  and  the  treasurer  of  said  county  of 
Tipton  and  their  successors  in  office  ''are  each  hereby 
further  enjoined  and  restrained  from  selling  or  offering 
for  sale,  and  said  defendants  from  claiming  their  right  to 
sell,  plaintiff's  said  interest  in  said  lot,  to  wit: — twenty-five 
feet  off  of  the  whole  east  end  of  said  lot  1,  in  block  14,  in 
the  original  plat  of  said  city  of  Tipton,  Tipton  County,  In- 
diana, heretofore  mentioned  and  described  for  and  on  ac- 
count of  said  street  assessment  or  any  installment  or  part 
thereof  until  the  remaining  two-thirds  part  of  said  lot 
owned  by  said  defendants  Evaline  V.  Darby  and  the  Assets 
Realization  Company  has  been  offered  and  exposed  for  sale 
and  fails  to  bring  enough  to  pay  off  and  satisfy  said  assess- 
ment or  any  installment  or  part  thereof  sought  to  be  made 
by  such  sale. ' ' 

A  motion  to  modify  the  judgment  made  by  appellants 
Darby  and  said  Assets  Realization  Company  was  overruled. 
This  motion  is  lengthy,  and  as  it  is  conceded  that  the  same 
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• 

question  is  presented  by  the  rulings  on  the  demurrers  to  the 
second  paragraph  of  complaint  and  appellants'  answer,  we 
will  consider  the  question  as  presented  by  such  rulings.  Ap- 
pellants say  that  the  question  for  decision  is  this:  ''Upon 
the  sale  of  a  tract  of  land  upon  a  lien  created  by  the  munic- 
ipal government  in  the  improvement  of  the  street  does  the 
entire  lot  or  tract  of  land  pass,  or  is  the  wife  entitled  to  one- 
third  of  the  tract  of  land  freed  from  the  lien  for  improve- 
ment t"  We  cannot  agree  that  this  is  an  entirely  accurate 
statement  of  the  question  presented  by  the  record  in  this 
case.  The  statement,  before  made,  of  the  facts  disclosed  by 
the  record  shows  that  Kemp,  the  purchaser  at  said  sales, 
and  the  city  and  the  county  treasurers  and  the  county  au- 
ditor each  suffered  a  judgment  to  go  against  them  by  de- 
fault, and  the  only  persons  assigning  error  on  this  appeal 
are  Evaline  V.  Darby  and  the  Assets  Realization  Company. 
It  is  also  disclosed  by  the  averments  of  the  complaint  that 
the  sale  of  the  lot  for  the  assessment  due  on  the  street  im- 
provement was  made  to  Kemp  by  the  treasurer  of  said  city. 
The  complaint  shows  that  this  sale  was  made  February  10, 
1908.  The  statute  in  force  at  that  time  provided  that  the 
sale  should  be  made  by  the  county  treasurer.  §8720  Bums 
1908,  Acts  1905  p.  219,  §115.  The  law  was  afterwards 
changed  in  this  respect  so  that  the  sale  is  now  made  by  the 
city  treasurer.  Acts  1909  p.  412,  §5.  For  the  reasons  indi- 
cated we  are  of  the  opinion  that  the  only  question  presented 
by  the  record  in  this  case  is  whether  as  between  the  appellee 
and  said  appellants,  the  appellee  is  entitled  to  have  the  said 
appellants'  part  of  said  lot  first  offered  for  sale  to  satisfy  the 
lien  of  the  separate  installments  for  said  street  improve- 
ments, before  appellee's  part  m  offered  for  sale  for  such 
purpose,  and  whether  appellee  is  entitled  to  an  injunction 
enjoining  appellants  from  offering  or  causing  to  be  offered 
appellee's  part  of  such  lot  for  sale  until  after  their  own  part 
of  said  lot  has  been  first  offered.  The  appellee's  interest  in 
said  lot  was  vested  in  her  by  virtue  of  §3052  Bums  1908, 
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§2508  R.  S.  1881,  and  the  question  here  involved  depends 
upon  the  interpretation  and  construction  to  be  placed  upon 
said  section  as  applied  to  the  facts  of  this  casa 

It  is  earnestly  insisted  by  appellants  that  the  wife's  in- 
terest in  her  husband's  land,  sold  at  judicial  sale,  is  the 
same  as  where  the  husband  has  died,  and  that  in  such  case 
she  takes  such  one-third  interest  free  from  the  demands  of 
creditors;  that  a  creditor  is  one  who  holds  a  personal  debt, 
demand  or  obligation  against  another,  and  that  the  assess- 
ment for  this  street  improvement  was  in  no  sense  a  debt, 
demand  or  obligation  against  appellee's  husband,  Samuel  J. 
Vinnedge,  but  that  it  was  merely  a  lien  against  the  entire  lot 
on  which  the  assessment  was  made. 

The  decisions  of  the  Supreme  Court  and  Appellate  Court 

all  fieem  to  recognize  that  the  law  looks  with  favor  upon  the 

wife's  interest  in  her  husband's  real  estate  as  well  as 

1.  upon  her  marital  rights  as  widow,  in  such  real  estate. 
Staser  v.  Qarr,  Scott  &  Co.  (1907),  168  Ind.  131, 135, 

136,  79  N.  E.  404;  Green  v.  Estdbrook  (1907),  168  Ind.  123, 
129,  79  N.  E.  373, 120  Am.  St.  U9;Luken  v.  Fickle  (1908), 
42  Ind.  App.  445,  460,  84  N.  E.  561. 

As  against  a  mortgage  in  which  the  wife  has  joined,  she 
may  compel  the  holder  of  the  mortgage  to  exhaust  the  hus- 
band's two-thirds  before  selling  her  one-third  to  pay 

2.  such  mortgage  debt  and  she  is  entitled  to  the  surplus 
not  exceeding  one-third  of  the  value  of  the  whole  of 

the  land  as  against  his  judgment  creditons.  Purviance  v. 
Emley  (1891),  126  Ind.  419,  26  N.  E.  167;  Union  Nat.  Bank 
V.  McConaha  (1895),  14  Ind.  App.  82,  42  N.  E.  495;  Bart- 
mess  V.  EoUiday  (1901),  27  Ind.  App.  544,  61  N.  E.  750; 
Kelley  v.  Canary  (1891),  129  Ind.  460,  29  N.  E.  11;  Staser 
V.  Oarr,  Scott  &  Co.,  supra;  Oreen  v.  Estabrook,  supra; 
Luken  v.  Fickle,  supra.  The  rule  just  announced  has  hem 
held  to  apply  in  favor  of  the  widow  in  the  case  of  a  purchase 
money  mortgage  in  which  she  had  not  jo!hed,  where  the 
husband  conveyed  the  real  estate  encumbered  by  such  mort- 
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gage.    The  wife  may  also  claim  her  one-third  in  lands 

3.  purchased  on  contract  and  may  compel  the  holder  of 
the  vendor's  lien  to  exhaust  the  husband's  two-thirds 

before  selling  the  wife's  one-third.     Overturf  v.  Martin 

(1908),  170  Ind.  308,  84  N.  B.  531;  Bowen  v.  UngU  (1889), 

119  Ind.  560,  20  N.  E.  534.    It  has  ateo  been  held 

4.  that  the  widow  of  a  deceased  husband  or  the  wife  of 
a  judgment  debtor  is  entitled  to  have  a  lien  for  taxes 

against  the  property  owned  by  the  husband  paid  out  of  the 
two-thirds  of  his  lands.  Thompson  v.  McCorkle  (1894),  136 
Ind.  484,  34  N.  E.  813,  43  Am.  St.  334;  36  N.  E.  211 ;  Hag- 
geriy  v.  Wagner  (1897),  148  Ind.  625,  48  N.  E.  366,  39  L. 
B.  A.  384.    In  this  connection  it  may  be  remarked 

5.  that  street  improvement  statutes  are  considered  as  an 
exercise  of  the  power  of  taxation.     Voris  v.  Pitts- 
burgh Plate  Olass  Co,  (1904),  163  Ind.  599,  607,  70  N.  E. 
249;  State,  ex  rel.  v.  Board,  etc.  (1908),  170  Ind.  595,  609, 
85  N.  E.  513. 

The  policy  of  the  law  to  favor  and  even  to  amplify  the 
rights  of  the  wife  or  widow  in  her  husband's  real  estate  as 
evidenced  by  the  decisions  cited,  should  have  an  important 
if  not  controlling  influence  upon  the  determination  of  this 
question,  and  we  are  not  prepared  to  say  that  this  influence 
alone  might  not  be  sufficient  to  cause  us  to  affirm  the  judg- 
ment of  the  lower  court  in  this  case.  We  must  admit,  how- 
ever, that  none  of  the  cases  relied  on  by  appellee,  and  cited 
herein  quite  reach  the  exact  question  here  presented. 

All  of  these  cases  in  which  these  expressions  favoring  and 
possibly  amplifying  the  wife 's  or  widow 's  rights  in  her  hus- 
band's  real  estate  are  found,  were  cases  where  her 

6.  rights  were  being  considered  as  against  creditors 
of  the  husband,  and  are  not  therefore  strictly  applica- 
ble to  the  question  here  presented,  if  appellants  be  right  in 
their  contention  that  this  lien  for  street  improvement  was 
not  a  debt  of  appellee's  husband  but  was  strictly  a  lien 
against  and  conflned  to  the  lot  in  question.     Upon  this 
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branch  of  the  case  we  have  been  unable  to  find  any  anthoritj 
directly  in  point,  but  we  are  inclined  to  the  belief  that  ap- 
pellants stand  in  no  position  to  make  this  claim.    The  com- 
plaint and  the  appellants'  joint  answer  both  show  that  Loa 
Gottingham,  the  grantee  of  appellee's  husband,  by  her  at- 
torneys or  agents  signed  a  waiver  by  which  she  obtained  the 
privilege  of  paying  the  street  assessment  in  question  in  in- 
stallments.   If  she  obtained  this  privilege,  given  by  the  law 
to  the  holder  of  the  lot,  either  as  the  agent  of  Samuel  J. 
Vinnedge  or  as  the  agent  of  the  appellants,  their  claim  that 
this  is  not  a  debt  which  can  be  enforced  against  their  two- 
thirds  of  the  property,  rather  than  against  api)ellee'8  inter- 
est therein,  loses  its  force  and  merit.  It  was  at  the  instance  of 
appellants  that  the  deed  to  and  title  in  Lou  Cottingham  was 
set  aside  as  fraudulent.    They  sought  to  take,  and  did  take, 
the  lot  with  the  assessment  lien  thereon  and  with  the  bene- 
fits of  the  waiver.    It  is  for  the  delinquent  installments  fall- 
ing due  under  such  waiver  that  said  appellants  are  asserting 
their  right  to  sell  the  property,  and  it  was  against  the  asser- 
tion of  such  a  lien  on  her  property  that  appellee  sought  to  be, 
and  was  relieved  by  the  judgment  appealed  from. 
7.    Under  the  authorities,  Lou  Cottingham  as  the  fraudu- 
lent grantee  of  Samuel  J.  Vinnedge  held  the  lot  in 
question  in  trust  for  the  creditors  of  said  Vinnedge, 
6.    these  appellants.  Darby  and  the  Assets  Realization 
Company.    Jones  v.  Reeder  (1864),  22  Ind.  Ill,  112; 
Stout  V.  StoiU  (1881),  77  Ind.  537,  539;  Dokerty  v.  HoUi- 
day  (1894),  137  Ind.  282,  288,  32  N.  E.  315,  36  N.  E.  907; 
ChamberUn  v.  Jones  (1888),  114  Ind.  458,  461,  16  N.  E. 
178.    If,  therefore,  under  the  facts  of  this  case,  the  law  will 
not  permit  us  to  hold  that  Lou  Cottingham  acted  as  the 
agent  of  Samuel  J.  Vinnedge,  in  signing,  or  causing  to  be 
signed,  the  waiver  whereby  the  assessment  in  this  case  was 
permitted  to  be  paid  by  installments,  which  would  make 
the  debt  that  of  said  Vinnedge,  it  is  because,  as  between 
said  Vinnedge  and  his  creditors,  these  appellants,  said  Cot- 
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tingbam  must  be  treated  as  tbe  agent  or  trustee  of  sucb 
creditors  bolding  the  property  for  tbem;  and  certainly 
neither  law  nor  equity  could  justify  a  court  in  bolding  that 
such  creditors  may  ratify  and  receive  tbe  benefits  of  the  act 
of  such  trustee,  in  the  preservation  of  the  property  and  at 
the  same  time  deny  the  liability  growing  out  of  the  same  act. 
We  find  no  reversible  error  in  the  record  and  the  judg- 
ment is  affirmed. 

Note.— Reported  In  100  N.  E.  862.  See,  also,  under  (1)  14  Cyc. 
63;  (2)  14  Cyc.  68;  (4)  14  Cyc.  66;  (5)  28  Cyc.  1102;  37  Cyc. 
711 ;  (7)  20  Cyc.  680.  As  to  estoppel  against  married  women,  see 
note  to  Trimhle  t.  State  (Ind.),  57  Am.  St  169. 


Anheier  et  al.  v.  Fowler  et  al, 

[No.  7,632.    Filed  June  6.  1913.] 

1.  Municipal  Ookpobations. — Public  Improvements. — Remedy  of 
Property  Owner, — rime  of  Suing, — Complaint, — ^An  action  by 
property  owners  to  set  aside  and  cancel  as  void  a  contract  for  the 
construction  of  a  sewer,  is  governed  by  §8959  Bums  1908,  Acts 
1905  p.  219,  §265,  providing  that  no  suit  to  enjoin  the  construc- 
tion of  any  Improvement  shall  be  brought  unless  brought  within 
ten  days  from  the  letting  of  the  contract,  so  that  a  complaint  dis- 
closing that  plaintiffs  did  not  bring  themselves  within  the  pro- 
visions of  the  statute  Is  fatally  defective,    p.  543. 

2,  Municipal  Corporations. — Public  Improvements. — Remedy  of 
Property  Otmer«.—- Under  §8959  Bums  1908,  Acts  1905  p.  219, 
§265,  the  right  of  Injunction  and  appeal,  as  given  by  the  statute 
itself,  are  the  only  remedies  open  to  property  owners  who  are 
aggrieved  by  the  action  of  a  city  or  town  board  in  the  matter  of 
public  improvements,    p.  546. 

From  White  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  by  James  B.  Fowler  and  otbers  against  Antbony 
A.  Anbeier  and  otbers.  From  a  judgment  for  plaintiffs,  tbe 
defendants  appeal.    Reversed. 

Palmer  &  Carr  and  William  E.  Uhl,  for  appellants. 
Alfred  W,  Reynolds  and  Emory  B,  Sellers,  for  appellees. 

Shea^  J. — Tbis  action  was  brougbt  by  appellees  against 
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appellant  Anthony  A.  Anheier,  the  town  of  Montiedlo, 
Indiana,  the  board  of  trustees  of  said  town  and  Archie 
K  Bawlins,  interested  as  a  contractor,  to  have  a  contract 
between  Anheier  and  the  town,  by  its  board  of  trustees,  set 
aside  and  declared  illegal  and  void,  and  to  cancel  and  annul 
same.  The  complaint  was  in  three  paragraphs,  demurrers 
to  each  of  which  by  appellants  separately,  were  overruled. 
Appellant  Anheier  filed  a  separate  answer  in  two  para- 
graphs, the  first  a  general  denial.  Appellees'  demurrer  to 
the  second  paragraph  was  sustained.  Each  of  the  other  ap- 
pellants filed  separate  answers  in  general  denial  only,  which 
were  afterwards  withdrawn.  Appellant  Anheier  then  filed 
an  amended  second  paragraph,  and  additional  paragraphs 
of  answer  numbered  three  to  nine,  inclusive,  to  each  of 
which  appellees'  demurrers  were  sustained.  Appellants  de- 
clining to  plead  further,  judgment  was  rendered  in  favor  of 
appellees,  annulling  the  contract. 

The  errors  assigned  are  that  the  White  Circuit  Court  had 
no  jurisdiction  of  the  action,  or  the  subject-matter  thereof; 
that  the  court  erred  in  overruling  appellants'  demurrers  to 
each  paragraph  of  the  complaint,  and  in  sustaining  appel- 
lees' demurrers  to  each  paragraph  of  appellants'  answers. 
The  first  paragraph  of  complaint,  in  substance,  alleges  that 
appellees,  severally,  are  the  owners  of  real  eartate  in  the  town 
of  Monticello,  Indiana ;  that  on  April  2,  1907,  the  board  of 
trustees  of  said  town  ordered  the  construction  of  a  main 
sewer,  adapted  for  the  use  of  owners  of  property  abutting 
thereon  and  also  for  receiving  sewage  from  collateral  drains 
already  constructed  or  to  be  constructed.  As  a  part  of  the 
same  proceeding  the  board  ordered  the  construction  of  thir- 
teen laterals  for  local  use  only,  to  be  constructed  with  funds 
from  assessments  on  abutting  property,  and  a  resolution  was 
adopted  ordering  the  construction  of  this  improvement ;  that 
the  town  engineer  made  an  estimate  of  the  total  cost  of 
same  of  $15,000,  which  he  filed  With  the  board  of  trustees 
on  or  before  April  2, 1907,  the  day  set  for  the  hearing ;  that 
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DO  objections  were  made,  and  the  board  found  that  the  im- 
provement was  necessary ;  that  the  district  to  be  drained  by 
the  sewer  was  properly  bounded  and  that  the  grpecial  benefits 
to  the  lands  within  the  district  wotdd  be  equal  to  the  es- 
timated cost,  fixing  May  7, 1907  as  the  day  upon  which  bids 
would  be  received  for  the  construction  of  the  improvement, 
and  ordering  the  town  clerk  to  give  notice  by  publication. 
The  only  notice  given  was  that  the  board  would  receive  bids 
on  that  day  for  the  construction  of  the  sewer,  and  award 
the  contract,  and  no  notice  was  given  any  person  whose 
property  was  liable  to  be  assessed,  to  be  present  for  any 
purpose;  that  the  board  met  on  May  7,  1907,  but  no  bids 
were  received,  and  thereupon  at  the  same  meeting  said  board 
secretly,  and  without  the  knowledge  of  the  bystanders,  or- 
dered the  engineer  to  reestimate  the  cost  of  the  work,  which 
he  did,  by  writing  on  the  margin  of  the  map  of  assessable 
territory:  ** Total  cost  reestimated  this  May  7,  1907  at 
$22,000.  B.  A.  Lawrie,  Engineer";  that  he  afterwards  filed 
with  the  clerk  of  the  town  a  report  that  in  pursuance  with 
the  order  of  the  board,  he  had  made  a  reestimate  of  the  cost 
of  constructing  the  sewer  of  $22,000 ;  that  the  board  without 
right  or  authority  of  law  entered  an  order  of  approval  of 
the  reestimate,  which  was  filed  with  the  town  clerk,  and 
thereupon  ordered  that  he  give  new  notice  by  publication, 
fixing  May  21, 1907,  as  the  day  for  receiving  bids  and  letting 
the  contract ;  that  appellees  had  no  notice  or  knowledge  that 
the  original  estimate  had  been  raised  from  $15,000  to  $22,000 
until  after  May  21,  1907.  That  the  clerk  gave  notice  as 
ordered  by  the  board,  which  met  on  that  day  and  awarded 
the  contract  to  appellant,  Anthony  A.  Anheier,  for  the  sum 
of  $21,950,  and  on  June  4,  1907,  the  contract  was  put  in 
writing  and  signed  by  the  board  and  Anheier ;  that  760  feet 

of  the  main  sewer  next  its  outlet  which  will  cost  about 

thousand  dollars,  is  entirely  without  the  corporate  limits 
of  the  town,  passing  across  unplatted  farm  and  pasture  land, 
and  prior  to  the  execution  of  the  contract  the  board  had 
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agreed  with  the  owners  of  this  unplatted  land,  aggregating 
about  thirty  aeres,  that  same  should  be  exempt  from  assess- 
ment on  account  of  the  construction  of  the  sewer,  and  there- 
by the  cost  of  the  760  feet  will  be  added  to  the  assessment 
of  property  owned  by  appellees  and  others  within  the  assess- 
able area  shown  by  the  map;  that  neither  appellees  nor 
other  owners  of  property  within  said  territory  have  ever 
been  given  notice  or  opportunity  to  prove  whether  the 
total  benefit  to  property  within  the  assessable  territory 
shown  by  the  map  filed  in  the  proceedings,  was  more  or  less 
than  the  estimated  cost  of  $22,000;  that  the  reestimate  of 
the  cost  of  construction  was  without  authority  of,  and  con- 
trary to  law,  and  the  contract  between  the  board  and  appel- 
lant, Anheier,  was  $6,950  above  the  legal  estimate  made  by 
the  engineer  and  filed  with  the  clerk;  that  the  part  of  the 
assessable  area  as  shown  by  the  map  lying  west  of  the  Chi- 
cago, Indianapolis  and  Louisville  Railway  is  wholly  dis- 
connected and  does  not  abut  upon  the  main  sewer  or  any 
of  the  laterals  to  be  constructed  under  the  contract,  but 
must  discharge  its  sewage  through  the  main  sewer ;  that  the 
territory  proposed  to  be  assessed  lying  east  of  the  railway 
is  almost  entirely  platted  and  owned  by  several  hundred 
people  some  of  whom  refuse  to  join  in  this  action,  but  all 
of  whom  are  interested  the  same  as  appellees,  and  this  action 
is  brought  in  their  behalf  as  well ;  that  appellant,  Rawlins, 
claims  an  interest  in  the  contract,  and  is  made  a  party  to 
this  action  to  answer  as  to  same ;  that  the  board  of  trustees 
has  never  passed  a  resolution  or  made  any  finding  or  order 
of  record  that  any  part  of  the  general  funds  of  the  town 
be  appropriated  for  the  payment  of  any  part  of  the  construc- 
tion of  the  sewers,  so  that  the  entire  contract  price,  if  col- 
lected, must  be  borne  by  the  real  estate  situated  in  the 
district  shown  by  the  map ;  that  notwithstanding  the  board 
found  and  entered  of  record  on  April  2,  1907,  that  the 
special  benefits  accruing  to  the  lands  within  the  district  were 
equal  to  the  estimated  cost  of  the  improvement,  $15,000, 
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they  now  assert  that  on  May  7,  1907,  they  found  and  deter- 
mined that  such  benefits  are  equal  to  the  reestimated  cost 
but  omitted  to  record  this  finding,  and  on  September  3, 
1907  will  enter  same  nunc  pro  tunc  as  of  date  May  7,  1907. 
Appellees  allege  that  the  question  of  special  benefits  to 
abutting  property  was  not  considered  by  the  board  on  that 
date,  nor  was  any  such  finding  and  determination  made 
then  or  at  any  time ;  that  the  board  at  a  meeting  to  be  held 
September  3,  1907,  will  pass  and  record  a  resolution  that 
the  special  benefits  to  abutting  property  holders  are  equal 
to  the  reestimated  cost,  which  shall  be  final  and  conclusive 
upon  all  parties,  and  that  the  board  has  no  right,  power  or 
authority  at  this  time,  and  will  not  have  on  September  3, 
1907,  to  pass  and  record  such  resolution,  nor  to  change  the 
district  included  in  the  map  and  confine  the  assessments  to 
be  made  for  the  construction  of  the  improvement  to  abutting 
property  holders,  which  would  be  the  effect  could  the  board 
legally  pass  the  proposed  resolution;  that  if  the  board  is 
permitted  to  pasei  the  resolution  or  make  the  nunc  pro  tunc 
entry,  it  would  create  a  cloud  upon  the  title  of  appellees 
and  others  owning  property  abutting  on  the  improvement. 
Prayer  that  the  contract  entered  into  by  the  board  and  An- 
heier  be  set  aside  and  declared  void  and  all  illegal  records 
and  corrections  of  records  made  or  threatened  to  be  made, 
which  will  affect  the  title  of  appellees'  land  be  cancelled  and 
held  void,  the  cloud  thus  placed  upon  appellees'  several 
titles  removed  and  each  quieted  and  set  at  rest,  and  for  all 
proper  relief. 

The  second  paragraph  contains  all  the  allegations  of  the 
first,  and  substantially  the  following  additional  charges: 
That  in  the  original  resolution  for  the  construction  of  the 
improvement,  the  area  to  be  drained  and  benefited  was  de* 
scribed  as  within  certain  boundaries.  This  territory  in- 
cluded lands  which  did  not  abut  either  upon  the  main  sewer 
or  any  of  the  branches,  and  can  only  be  connected  with  the 
outlet  sewer  by  future  drainage;  that  the  board  caused  a 
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map  of  the  territory  within  the  boundary  lines  to  be  made 
and  filed  with  the  clerk,  with  an  estimate  of  the  cost  of  the 
sewer  on  or  before  March  5,  1907,  and  on  January  1,  1907, 
contemporaneously  with  the  adoption  of  the  resoluticm 
directed  Robert  A.  Lawrie  the  town  engineer  to  prepare 
plans  and  specifications  for  the  sewer  and  branches  as  de^ 
scribed  in  the  resolution.  On  January  15, 1907,  the  engineer 
filed  with  the  clerk  his  report,  including  plans  and  specifica- 
tions for  the  improvement,  a  map  (which  is  the  same  used 
throughout  the  proceedings)  of  the  territory  benefited  and 
an  estimate  of  the  total  cost  of  the  work.  At  the  same  meet- 
ing at  which  his  report  was  filed,  the  board  directed  that 
notice  be  given  by  the  clerk  that  on  March  5,  1907,  objec- 
tions to  the  construction  of  the  sewers  would  be  heard. 
Notice  was  given,  but  on  that  date  the  board  heard  no  objec- 
tions, and  adjourned  until  March  12,  1907,  at  which  time 
no  meeting  was  held,  nor  did  it  meet  again  until  March  18, 
1907,  when  it  adopted  a  resolution,  the  same  one  which  was 
adopted  on  January  1,  1907,  and  fixed  April  2,  1907,  as 
the  day  it  would  meet  and  hear  all  persons  whose  property 
might  be  affected,  ordering  the  clerk  to  give  notice,  which 
was  done;  that  on  April  2,  1907,  the  plans,  specifications, 
map  of  assessable  territory  and  estimate  of  the  cost  of  the 
improvement  as  reported  and  filed  on  January  15,  1907, 
were  adopted;  that  said  plans,  specifications  and  estimate 
of  cost  were  the  same  and  only  ones  considered  by  the  board 
and  examined  by  the  property  owners  on  April  2, 1907 ;  that 
the  board  found  the  district  to  be  drained  by  the  sewer  pro- 
vided for  in  the  original  resolution,  was  properly  bounded, 
and  that  the  special  benefit  to  the  lots  and  lands  within  said 
district  would  be  equal  to  the  estimated  cost  of  the  improve- 
ment, $15,000,  and  no  more,  which  decision  has  never  been 
changed,  reversed,  appealed  from  nor  modified  by  the  board; 
that  appellees  were  content  with  the  estimate  of  the  cost, 
and  with  the  finding  and  decision  of  the  board;  that  the 
board  never  fixed  a  time  and  place  for  any  hearing  or  review 
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of  «aid  decision,  nor  gave  notice  in  any  manner  that  at  any 
time  it  would  review,  reconsider,  change  or  modify  such 
finding,  and  the  same  remained  unchanged  until  the  date  of 
the  letting  of  the  contract,  and  the  board  having  advertised 
for  bids  to  be  received  on  May  8,  1907,  and  receiving  none, 
readvertised,  fixing  May  21,  1907,  as  such  date,  when  it 
awarded  the  contract  to  Anheier  for  $21,950,  which  was 
$6,950  more  than  the  total  special  benefits  accruing  to  the 
lands  in  the  territory  bounded  by  the  original  resolution; 
that  on  July  6,  1907,  a  written  contract  was  entered  into 
with  Anheier  by  the  terms  of  which  the  contract  price  of 
$21,950  is  to  be  paid  out  of  the  assessments  against  benefited 
property,  and  such  bonds  as  may  be  issued  on  account  there- 
of;  that  the  board  never  provided  by  resolution  or  other- 
wise that  any  part  of  the  cost  of  construction  of  the  sewer 
should  be  paid  out  of  the  general  fund  of  the  town,  but  it 
is,  on  the  contrary,  expressly  provided  that  the  costs  and 
expenses  shall  be  assessed  against  the  real  estate  benefited, 
and  turned  over  to  the  contractor,  either  in  original  assess- 
ments or  bonds  to  cover  same ;  that  appellees  resided  in  the 
town  of  Monticello,  Indiana,  and  knew  the  contract  was 
made  without  authority  of  law,  and  provided  for  the  pay- 
ment of  sums  of  money  largely  in  excess  of  the  total  special 
benefits  accruing  to  the  real  estate  liable  to  be  assessed 
therefor,  which  would  be  unlawfully  levied  and  assessed 
against  appellees'  lands,  and  many  thousands  of  dollars  in 
excess  of  the  special  benefits  which  will  accrue  to  the  lots 
and  lands  abutting  on  the  sewer  and  its  several  branches; 
that  the  board  ordered  the  construction  of  a  branch  of  the 
sewer  through  lots  belonging  to  Charles  A.  HoUiday,  Will- 
iam E.  Biederwolf,  and  Ida  Biederwolf  at  a  place  where 
there  is  no  street  or  alley,  and  without  condemnation  pro- 
ceedings, and  that  the  board  and  other  appellants  have  no 
right,  power  or  authority  to  enter  upon  these  private 
grounds  to  construct  the  branch,  which  will  result  in  laying 
tile  without  an  outlet  therefor ;  that  this  will  be  useless  and 
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result  in  an  outlay  of  money  with  no  resultant  benefits,  for 
a  part  of  which  appellees'  real  estate  lying  within  said 
territory  will  be  unlawfully  assessed;  that  the  board  of 
trustees,  knowing  the  facts  herein  alleged,  purposely  and 
fraudulently  accepted  the  bid  of  the  contractor  Anheier, 
and  executed  the  contract  in  order  that  Anheier  might  ob- 
tain a  profit  on  the  work  done  and  materials  furnished  under 
the  contract,  and  intends  to  assess  the  expense  of  establish- 
ing the  improvement  and  cost  of  superintending  the  work 
and  the  contract  price  against  the  real  estate  included  in 
the  area  described  in  the  original  resolution,  including  ap- 
pellees' lots  and  lands,  and  thus  create  a  cloud  upon  their 
titles.  A  copy  of  the  contract  is  made  a  part  of  this  para- 
graph of  the  complaint  by  exhibit. 

The  third  paragraph  of  complaint  repeats  the  allegations 
of  the  second  with  this  difference  as  to  certain  described 
land  outside  the  town  boundary  belonging  to  William  H. 
Robinson  and  Samuel  E.  Roth,  mentioned  in  the  second 
paragraph,  through  which  the  main  sewer  passes  a  distance 
of  about  760  feet  to  its  outlet.  Instead  of  the  charge  that 
the  board  of  trustees  obtained  the  right  to  put  the  sewer 
through  these  lands  by  an  agreement  with  the  owners  that 
their  lands  should  be  exempt  from  assessment  on  account 
of  the  improvement,  it  is,  in  substance,  alleged  that  the  order 
for  the  construction  of  the  sewer  was  made  and  the  contract 
for  the  work  let  and  executed  by  the  board  of  trustees  with- 
out having  acquired  the  right  to  construct  the  sewer  or  to 
maintam  the  same,  by  condemnation  proceedings  or  in  any 
other  manner,  through  any  of  said  grounds ;  that  besides  the 
lots  of  William  E.  and  Ida  C.  Biederwolf  and  Charles  A. 
HoUiday  mentioned  in  the  second  paragraph  of  complaint, 
this  paragraph  charges  substantially  that  the  sewer  passes 
through  other  private  grounds  where  there  is  no  street  or 
alley,  namely,  certain  described  land  belonging  to  William 
Keever  and  an  outlot  belonging  to  John  Teeter,  and  that 
said  board  made  the  order  for  the  construction  of  the  sewer 
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and  executed  the  contract  without  having  acquired  any 
right,  by  condemnation  proceedings  or  otherwise,  to  con- 
struct the  sewer  through  any  of  said  private  grounds,  and 
this  right  had  not  been  acquired  in  any  manner  up  to  the 
time  of  bringing  this  action ;  that  no  one  had  any  right  or 
authority  to  enter  upon  the  grounds  to  construct  said  work, 
could  not  do  so,  and  consequently  the  order  of  construction 
and  the  contract  were  void  and  of  no  effect.  The  relief 
asked  in  this  paragraph  is  substantially  the  same  as  that 
asked  in  the  first. 

It  is  the  opinion  of  this  court  that  §8959  Bums  1908,  Acts 

1905  p.  219,  §265,  governed  this  proceeding.     It  expressly 

provides,  **That  no  suit  to  enjoin  the  construction 

1.  of  any  improvement  shall  be  brought  by  any  property 
owner  unless  brought  within  ten  days  from  the  letting 
of  such  contract.*'  This  section  and  this  particular  portion 
of  the  act  has  received  the  sanction  of  the  Supreme  Court 
of  this  State  in  the  case  of  Martindale  v.  Town  of  Rochester 
(1908),  171  Ind.  250,  86  N.  E.  321.  The  complaint  discloses 
that  appellees  did  not  bring  themselves  within  the  provisions 
of  said  act.  They  now  seek  to  accomplish  indirectly  what 
they  should  have  done  directly.  The  act  itself  governs  and 
controls  all  the  conduct  of  the  town  board,  and  the  aggrieved 
taxpayers  should  have  taken  advantage  thereof.  Any  other 
construction  of  the  act  wotdd  tend  to  endless  confusion  and 
hopeless  litigation. 

The  case  of  Martindale  v.  Town  of  Rochester,  stupra,  is  an 
exhaustive  case  with  much  citation  of  authority,  and  goes 
into  a  discussion  of  the  important  questions  in  this  case. 
The  court  .in  passing  upon  §8959  Bums  1908,  uses  the  fol- 
lowing language:  '' Besides,  it  will  be  observed  that  all  the 
grounds  or  reasons  set  out  in  this  opinion,  which  appellant 
claims  show  that  the  proceeding  and  contract  for  said  im- 
provement were  void,  relate  to  matters  before  or  at  the  time 
of  the  letting  of  the  contract.  It  is  expressly  provided  in 
§8959,  supra,  ^that  no  suit  to  enjoin  the  construction  of  any 
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improvement  shall  be  brought  by  any  property  owner  unless 
brought  within  ten  days  from  the  letting  of  such  contract' 
The  object  of  said  statute  is  evident  and  its  effect  just,  for 
it  requires  the  property  owner  who  desires  to  question  the 
validity  of  the  contract  to  commence  his  suit  therefor  *  with- 
in ten  days  from  the  letting  of  the  contract/  that  is,  befoi^ 
any  substantial  part  of  the  improvement  is  made.  If  the 
property  owner  does  not  commence  such  suit  within  the  ten 
days  mentioned,  he  cannot,  after  the  improvement  is  com- 
pleted, maintain  a  suit  to  enjoin  the  making  or  collecting  of 
benefits  for  any  ground  existing  prior  to  the  expiration  of 
said  ten  days.  So  construed,  this  statute  gives  effect  to  a 
well-settled  principle  of  equity,  for  it  precludes  a  property 
owner,  who  permits  a  contractor  to  improve  a  street,  from 
defeating  a  recovery  for  the  work  because  of  errors  or  irreg- 
ularities which  occurred  before  the  time  the  contract  was 
executed.  Taber  v.  Ferguson  (1887),  109  Ind.  227,  231, 
[9  N.  E.  723],  and  cases  cited;  Barber  Asphalt  Pav.  Co.  v. 
Edgerton  [(1890),  125  Ind.  455,  25  N.  E.  436],  supra,  and 
cases  cited ;  McEneney  v.  Town  of  Sullivan  [  (1890) ,  125  Ind. 
407,  25  N.  E.  540],  supra;  McCoy  v.  Able  (1892),  131  Ind. 
417,  422-426  [30  N.  E.  528,  31  N.  E.  453],  and  cases  cited; 
DePauw  Plate  Olass  Co.  v.  City  of  Alexandria  (1899),  152 
Ind.  443,  451,  452  [52  N.  E.  608] ;  Board,  etc.  v.  Plotner 
(1897),  149  Ind.  116,  119,  121,  [48  N.  E.  635]  and  cases 
cited.  It  was  said  in  the  case  last  cited :  ^  It  is  a  general 
rule,  now  fully  accepted  in  this  State,  that  where  the  owner 
of  property  subject  to  assessment  for  public  improvements 
stands  by  and  makes  no  objection  to  such  improvements 
which  benefit  his  property,  he  may  not  deny  the  authority 
by  which  the  improvements  are  made,  nor  defeat  the  assess- 
ment made  against  his  property  for  the  benefits  derived. 
And  this  is  true,  both  where  the  proceedings  for  the  im- 
provement are  attacked  for  irregularity,  and  where  their 
validity  is  denied,  but  color  of  law  exists  for  the  proceed- 
ings.   Palmer  v.  Stumph  (1868),  29  Ind.  329;  Hellenkamp 
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V.  City  of  Lafayette  (1868),  30  Ind.  192;  City  of  EvansviUe 
V.  Pfisterer  (1870),  34  Ind.  36,  7  Am.  Rep.  214;  City  of  La- 
fayette V.  Fowler  (1870),  34  Ind.  140;  Muncey  v.  Joest 
(1881),  74  Ind.  409;  City  of  Logansport  v.  Vhl  (1885),  99 
Ind.  531,  50  Am.  Rep.  109;  Peters  v.  Oriffee  (1886),  108 
Ind.  121  [8  N.  E.  725] ;  Taher  v.  Ferguson  (1887),  109  Ind. 
227  [9  N.  E.  723] ;  Ross  v.  Stackhouse  (1888),  114  Ind.  200 
[16  N.  E.  501] ;  Presdnger  v.  Harness  (1888),  114  Ind.  491 
116  N.  E.  495] ;  Western  Pau.,  etc.,  Co.  v.  Citizens  St.  R.  Co. 
(1891),  128  Ind.  525  [26  N.  E.  188,  28  N.  E.  88],  10  L.  R.  A. 
770,  25  Am.  St.  462;  McCoy  v.  Able  (1892),  131  Ind.  417 
[30  N.  E.  528,  31  N.  E.  453] ;  Vickery  v.  Board,  etc.  (1893), 
134  Ind.  554  [32  N.  E.  880] ;  Cluggish  v.  Eoons  (1896),  15 
Ind.  App.  599  [43  N.  E.  158].  In  Vickery  v.  Board,  etc., 
supra,  the  proceedings  were  attacked  upon  the  ground  that 
the  law  under  which  they  were  had  was  unconstitutional, 
and  this  court  held  that  one  who  receives  the  benefits  under 
an  unconstitutional  law  cannot  deny  the  constitutionality  of 
such  law.  In  Cluggish  v.  Eoons,  supra,  it  was  held  that  the 
proceeding  under  a  law  which  had  been  repealed  may  not  be 
attacked,  as  ii^valid,  by  one  who  has  stood  by  and  permitted 
his  property  to  be  benefited  by  such  proceeding.  In  McCoy 
V,  Able,  supra,  it  was  said:  ** Principle  and  authority  for- 
bid that  property  owners  should  be  allowed  to  stand  by, 
inactive  and  passive,  until  after  the  work  has  been  done,  and 
then  come  in  and  take  from  the  contractor  the  value  of  his 
work  and  materials  without  compensation.  For  such  per- 
sons the  law  has  no  very  tender  regard.'*  In  Ross  v.  Stack- 
kouse,  supra,  it  was  said  that  **in  every  efvent,  one  who  ac- 
quiesces, with  knowledge,  until  after  the  improvement  has 
been  completed,  cannot  escape  payment  for  the  actual  bene- 
fits received,  even  though  the  proceedings  turn  out  to  be 
void,  provided  the  contractor  proceeds  in  good  faith  and 
without  notice  from  the  property  owner.  He  cannot  enjoy 
the  benefits  and  escape  the  burden,  unless  he  interferes  or 
gives  notice  before  the  benefit  is  received."    In  Prezinger 

Vol.  53—35 
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T.  Harness,  supra,  it  was  said:  "The  authorities  fully 
justify  the  statement  that,  where  an  improvement  is  made 
under  color  of  statutory  proceedings,  unless  such  proceed- 
ings are  so  totally  and  palpably  void  as  that  the  person  who 
made  the  improvement  or  performed  the  work  must  have 
proceeded  with  a  degree  of  recklessness  that  amounted  to 
bad  faith,  the  property  owner  who  stood  by  and  received  the 
benefits  assessed  against  his  property  will  be  estopped  to 
assert  the  invalidity  of  the  proceedings  without  first  paying, 
or  offering  to  pay,  the  benefits. ' '  '  " 

Appellees,  in  this  case,  without  bringing  themselves  with- 
in the  terms  of  the  statute,  question  the  validity  of  the  con- 
tract.   If  the  contention  of  appellees  in  this  case  is 

2.  permitted  to  prevail,  the  effect  of  it  will  be  that  one 
whose  property  is  affected  by  a  public  improvement, 
may  stand  by  until  he  receives  the  benefit  thereof,  and  after 
the  contractor  and  all  public  oflScials  and  other  properly 
owners  have  expended  large  sums  of  money,  may  invoke  the 
jurisdiction  of  the  circuit  or  superior  court  in  an  effort  to 
set  aside  the  action  of  the  governing  tribunal  of  the  city  or 
town.  The  fact  that  original  jurisdiction  is  lodged  with 
city  and  town  boards,  together  with  the  fact  that  the  right 
of  injunction  and  appeal  from  the  board's  action  is  given 
by  the  act  itself,  goes  far  to  convince  us  that  these  were  the 
only  remedies  intended  by  the  legislature.  §8959  Bums 
1908,  supra;  Randolph  v*  City  of  Indianapolis  (1909),  172 
Ind.  510,  88  N.  E.  949 ;  City  of  Indianapolis  v.  State,  ex  rel 
(1909),  172  Ind.  472,  88  N.  E.  687. 

In  the  case  of  Everett  v.  Deal  (1897),  148  Ind.  90,  47  N. 
E.  219,  the  court  uses  this  lan^age:  "The  contract  was 
let  April  13,  1896 ;  and  this  action  to  enjoin  the  work  was 
not  brought  until  June  8,  1896,  and  after  the  work  was 
begun.  It  was  said  in  Alley  v.  City  of  Leha^non  [1896], 
146  Ind.  125,  [44  N.  E.  1003]  citing  Robinson  v.  City  of  Val- 
paraiso [1894],  136  Ind.  616,  [36  N.  E.  644]  also,  sections 
4288-4299  Burns  R.  S.  1894  (Acts  1889  p.  237;  Acts  1891  p. 
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323)  y  that  an  injunction  might,  in  proper  case,  be  had  ^upon 
the  proceedings  prior  to  the  making  of  any  such  [street  or 
sewer]  improvements;'  but  that  'from  the  time  that  work 
begins  under  a  lawful  contract,  vested  rights  attach;  and 
the  faithful  completion  of  the  work  is  placed  by  the  law 
in  custody  of  the  city  authoritieis,  chosen  by  the  people  and 
clothed  with  power  to  care  for  the  common  welfare.'  '* 

Many  other  questions  are  discussed,  including  the  aUeged 
errors  on  the  sustaining  of  the  demurrers  to  eight  parar 
graphs  of  answer,  but  in  view  of  the  conclusion  reached 
by  the  court  it  is  unnecessary  to  pass  upon  them.  It  may 
be  suggested  that  appellees  were  not  parties  to  the  original 
contract.  Their  interest  in  the  matter  is  incident  to  their 
property  being  assessed  with  benefits.  We  suggest  without 
deciding  that  they  have  not  such  an  interest  in  the  original 
contract  as  entitles  them  to  have  the  whole  contract  declared 
void.  Their  remedy  would  be  an  appeal  or  a  suit  by  injunc- 
tion as  provided  by  the  terms  of  the  statute  as  above  set  out. 

Judgment  reversed  with  instructions  to  sustain  appel- 
lants' demurrers  to  each  paragraph  of  the  complaint. 

NOTB.— Reported  in  102  N.  E.  108.  See,  also,  under  (1)  28  Qyc 
1021 ;  (2)  28  Cyc.  1017, 1018, 1096.  As  to  the  right  of  a  taxpayer,  in 
absence  of  statute,  to  enjoin  unlawful  expenditures  by  municipal- 
ity on  highway,  see  36  L.  R.  A.  (N.  S.)  2a. 


Vapinski  et  al.  i;.  Tosetti  et  al. 

[Na  8,021.    Filed  June  6,  1913.] 

1.  Judgment. — Default — Setting  Aside  Default — Sufftcienoy  of 
Showing, — ^An  affidavit  in  support  of  a  motion  to  set  aside  a 
Judgment  taken  by  default,  showing  that  affiant  desired  to  resist 
the  action  in  which  the  Judgment  was  taken,  that  he  employed  a 
competent  attorney  for  that  purpose,  and  that  he  believed  such 
attorney  would  prepare  his  defense  in  due  time,  but  that,  without 
affiant's  knowledge,  such  attorney  failed  to  aiH)ear  in  the  action, 
in  consequence  of  which  such  Judgment  was  taken,  wholly  fails 
to  disclose  such  mistake,  inadvertence,  surprise  or  excusable 
neglect  as  to  entitle  defendant  to  relief  under  S406  Bums  1908^ 
S896  R.  S.  1881.    p.  548. 
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2.  Judgment. — Default — Excusable  Neglect. — Negligence  of  At- 
torney,— The  negligence  of  an  attorney  is  tlie  negligence  of  the 
client,  and  a  default  suffered  through  the  attorney's  neglect  will 
not  be  set  aside,  unless  facts  are  stated  showing  such  neglect  to 

•be  excusable,    p.  549. 

3.  Judgment. — Motion  to  Bet  Aside  Detault— Affidavits. — Theory, 
— One  seeking  to  set  aside  a  default^  must  proceed  on  some 
definite  theory  and  must  stand  or  fall  on  the  facts  stated  in  the 
affidavit  upon  which  the  motion  is  based,  so  that  facts  stated  In 
subsequent  affidavits  which  do  not  support  the  facts  stated  in  the 
original  affidavit  cannot  be  considered,    p.  549. 

Prom  Lake  Superior  Court ;  John  A.  Oavii,  Judge. 

Motion  by  Paul  Vapinaki  and  another  to  set  aside  a  judg- 
ment taken  against  them  by  default  in  favor  of  Ernst  To- 
setti and  others.  From  a  judgment  overruling  the  motion, 
this  appeal  is  prosecuted.    Affirmed. 

James  W.  Brissey,  for  appellants. 
Reilly  &  Ha/rdy,  for  appellees. 

Lairy,  J. — This  appeal  is  taken  from  a  judgment  refusing 
to  set  aside  a  default  and  open  up  a  judgment  rendered  by 
the  court  in  favor  of  appellees  and  against  appellants  on 
April  28,  1909.  Appellant,  Paul  Vapinski,  August  1,  1910, 
filed  his  motion  supported  by  affidvits  b/  which  he  sought 
to  be  relieved  from  such  judgment  upon  the  ground  that 
the  default  was  taken  and  the  judgment  rendered  against 
him  through  his  mistake,  inadvertence  and  excusable  neglect. 
The  proceeding  is  based  upon  §405  Bums  1908,  §396  B.  S. 
1881. 

Appellants  wholly  fail  to  disclose  such  a  case  of 

1.  mistake,  inadvertence,  surprise  or  excusable  neglect 
as  will  entitle  them  to  relief  under  the  provisions  of 
the  statute  to  which  we  have  referred.  The  portion  of  his 
affidavit  which  relates  to  this  subject  is  as  follows:  ^'That 
after  said  suit  was  filed  in  the  above  cause  this  affiant  de- 
sired to  resist  the  same,  and  in  conformity  to  such  desire  did 
employ  and  pay  a  retainer  fee  to  T.  M.  C.  Hembroff,  who 
was  a  fii^t  class  attorney  and  in  good  standing  at  this  bar; 
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that  it  was  the  intention  and  desire  of  this  affiant  that  this 
action  should  be  resisted,  and  all  due  preparations  made  to 
combat  the  same.  That  affiant  fully  believed  that  his  attorney 
would  prepare  his  defense  in  due  time,  but  he*  did  not  do 
60,  and  failed  to  enter  his  appearance  in  such  case,  all  with- 
out the  knowledge  of  this  affiant,  and,  that  thereafter  to 
v/it:  on  April  25,  1909,  judgment  by  default  was  taken 
against  this  plaintiff  and  his  said  wife,  and  in  the  sum  of 
$2340.90,  by  plaintiff  in  said  cause. ' ' 

The  courts  of  this  State  have  held  repeatedly  that 

2.  the  negligence  of  the  attorney  is  the  negligence  of 
the  client,  and  that  a  default  suffered  through  the 

neglect  of  an  attorney  will  not  be  set  aside,  unless  facts  are 
stated  which  show  such  neglect  to  be  excusable.  C(wr  v.  First 
National  Bank  (1905),  35  Ind.  App.  216,  73  N.  E.  947,  111 
Am.  St.  159;  Moore  v.  Horner  (1896),  146  Ind.  287,  45  N. 
E.  341,  and  cases  there  cited.    Subsequent  to  the 

3.  filing  of  his  motion  and  affidavit,  appellants  filed  two 
additional  affidavits  in  support  of  their  motion.    The 

facts  stated  in  these  affidavits  do  not  support  the  facts  stated 
in  the  affidavit  of  appellants  upon  which  the  motion  to  set 
aside  the  judgment  is  based.  The  facts  stated  in  these 
affidavits  cannot  be  considered.  Appellants  must  proceed 
upon  some  definite  theory,  and  they  must  stand  or  fall  on  the 
facts  stated  in  the  affidavit  upon  which  the  motion  is  based. 
The  judgment  of  the  trial  court  is  correct  and  the  judg- 
ment is  affirmed. 

None— ^Reported  in  102  N.  E.  51.  See,  also,  under  (1)  23  Cyc. 
930,  939;  (2)  23  C^e.  939;  (3)  23  Cyc.  954.  As  to  negligence  of 
attorney  as  ground  for  vacating  Judgment,  see  80  Am.  St  264;  96 
Am.  St  108. 
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Jones  v.  Bryan  et  al. 

[No.  7,902.    Filed  June  17, 1913.] 

1.  APFEA.L. — Waiver  of  Error,— BriefB. — ^An  assignmoit  that  the 
court  erred  in  overruling  a  motion  to  strike  out  certain  parts  of 
an  answer  is  waived  by  appellant's  failure  to  set  oat  the  motion 
in  his  brief,    p.  551. 

2.  Appeal.— Aevietc.—HarfTaeaA  Error,— Motion  to  Strike  0«t— 
Overruling  a  motion  to  strike  out  certain  parts  ot  an  answer,  even 
if  error,  is  not  cause  for  reversal,    p.  551. 

3.  Appeal. — Briefa.—Defects  Cured  hy  Briefs  of  Appellee. — ^Appel- 
lant's failure  to  incorporate  his  motion  for  a  new  tri#l  in  his  bri^ 
may  be  cured  by  the  brief  of  appellee,    p.  551. 

4.  New  Tbial, — Grounds. — A  new  trial  may  be  granted  only  upon 
the  grounds  permitted  by  statute,    p.  561. 

6.  Appeal. — Waiver  of  Error. — Ruling  on  Demurrer. — ^Error  in 
overruling  a  demurrer  to  a  paragraph  of  answer  Is  waived  by 
appellant's  failure  to  set  out  such  answer  or  its  substance  in  his 
brief,    p.  552. 

6.  UsuET.— ^An«ti76r. — Sufflciency. — In  an  action  on  a  note  and  to 
foreclose  a  chattel  mortgage,  an  answer  showing  that  the  prop- 
erty  covered  by  the  mortgage  belonged  to  defendant,  although  she 
had  made  affidavit  that  it  was  her  husband's  property  to  liable 
him  to  procure  the  loan  secured  by  the  mortgage,  and  that  the 
several  imyments  made  by  the  husband  from  time  to  time,  and 
after  his  death  by  the  defendant,  exceeded  the  amount  of  the 
loan  and  the  legal  rate  of  interest  to  the  time  of  the  trial,  is  not 
objectionable  on  the  g^und  that,  being  an  attempt  to  recoup 
usurious  Interest  paid  by  defendant's  deceased  husband,  it  does 
not  directly  aver  that  defendant  was  the  heir  or  personal  repre- 
sentative of  the  husband,  or  that  she  was  in  privity  with  him. 
p.  552. 

7.  VsxjKr.^Reooupment.^-The  right  given  a  debtor  by  §7963  Bums 
1906,  §5201  R.  S.  1881,  to  recoup  all  interest  paid  in  excess  of  the 
legal  rate,  also  exists  at  common  law.    p.  563. 

8.  UsuBY. — Defenses. — Who  May  Make. — ^The  defense  of  usoiy 
may  not  be  set  up  by  a  stranger,  but  is  personal  to  the  debtor  or 
borrower  and  his  privies  by  law,  blood,  contract,  or  estate, 
p.  553. 

9.  Usury. — Defenses. — Persons  in  Privity. — ^A  wife  who  permitted 
her  husband  to  execute  a  mortgage  upon  her  piano  to  secure  his 
debt,  and,  after  his  death,  was  obliged  to  assume  the  debt  to  save 
her  piano,  was  not  a  stranger  to  the  original  transaction,  nor  a 
mere  volunteer,  but  had  an  interest  therein  entitling  her  to  plead 
the  defense  of  usury,    p.  553. 
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10.  UsuBT.— De/efwe«. — Who  May  P^eod.— Under  the  statute  giv- 
ing a  widow  a  portion  of  lier  deceased  husband's  estate^  she  be- 
Cfxnes  a  privy  with  him  so  that  she  is  enabled  to  avail  herself  of 
the  defense  of  usury  against  his  debts,    p.  664. 

Prom  Henry  Circuit  Court ;  Ed  Jackson,  Judga 

Action  by  Lamont  E.  Jones  against  Martha  Bryan  and 
others.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed. 

Kittinger  &  Divert  and  Barnard  &  Brown,  for  apx>ellant. 
J.  E.  Beeler  and  ElUs  &  Ellison,  for  appellees. 

Ibach,  J. — ^This  was  an  action  brought  by  appellant  on  a 
note  executed  by  appellee,  Martha  Bryan,  and  to  foreclose 
a  chattel  mortgage  on  a  piano.  Trial  by  the  court  resulted 
in  a  judgment  for  appellee  for  costs. 

It  is  assigned  as  error  that  the  court  erred  in  refus- 

1.  ing  to  sustain  appellant's  motion  to  strike  out  certain 
portions  of  appellee's  answer.    Under  the  rules  of 

this  court  this  error  has  been  waived  by  failure  to  set  out 
such  motion  and  the  ruling  thereon  in  appellant's 

2.  brief,  but  even  if  the  court  did  err  in  its  action  on 
such  motion,  it  would  not  constitute  reversible  error. 

Crawford  v.  Anderson  (1891),  129  Ind.  117,  28  N.  E.  314; 
Rowe  v.  Major  (1883),  92  Ind.  206. 

It  is  also  urged  that  the  court  erred  in  overruling 

3.  appellant's  motion  for  new  triaL  Appellant's  failure 
to  incorporate  this  motion  in  his  brief  has  been  sup- 
plied by  appellee.  This  motion  was  upon  the  grounds  that 
the  judgment  of  the  court  is  contrary  to  law,  that  the  judg- 
ment of  the  court  is  contrary  to  the  evidence,  and  that  the 
judgment  of  the  court  is  not  sustained  by  sufBcient  evidence. 

A  new  trial  may  be  granted  only  upon  the  grounds 

4.  permitted  by  statute.    The  statute,  §585  Bums  1908, 
§559  B.  S.  1881,  does  not  permit  the  granting  of  a 

new  trial  upon  the  grounds  assigned  by  appellant.  Under 
the  following  authorities  we  are  constrained  to  hold  that 
appellant's  motion  did  not  challenge  the  correctness  of  the 
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court's  finding  or  decision,  and  therefore  presented  no  ques- 
tion to  the  trial  court,  and  was  correctly  overruled.  Rosen- 
zweig  v.  Frazer  (1882),  82  Ind.  342;  Rodefer  v.  Fletcher 
(1883),  89  Ind.  563;  Felt  v.  East  Chicago  Iron,  etc,  Co. 
(1901),  27  Ind.  App.  494,  61  N.  E.  744;  Weaver  v.  Apple 
(1897),  147  Ind.  304,  306,  46  N.  B.  642. 

Error  is  also  assigned  in  overruling  the  demurrer 

5.  to  the  fourth  paragraph  of  appellee  Martha  Bryan's 
answer.    By  a  strict  construction  of  the  rules  of  this 

court  appellant  has  also  waived  consideration  of  this  error, 
for  he  has  not  set  out  in  his  brief  either  the  answer  sought  to 
be  tested,  or  a  sufficient  statement  of  its  substance.    How- 
ever, we  think  the  answer  was  good.     The  answer 

6.  shows  that  the  piano  was  the  property  of  Martha 
Bryan  and  that  she  made  an  affidavit  that  it  was  the 

property  of  her  husband  in  order  to  enable  him  to  borrow 
money  with  it  as  security.  The  husband  made  several  pay- 
ments upon  various  notes,  but  died  owing,  as  appellant 
claimed,  $74.  Shortly  after  his  death,  in  order  to  prevent 
her  piano  being  taken  to  satisfy  the  mortgage,  appellee 
executed  a  new  note  for  $84,  the  balance  on  the  old  loan,  and 
a  new  loan  of  $10.  On  this  she  paid  $49,  then  ten  months 
later  gave  a  note  for  $71,  the  balance  claimed  by  appellant 
to  be  due  on  the  old  note,  and  a  new  loan  of  $25.  She 
avers  an  offer  to  pay  $25  to  appellant  in  full  satisfaction  of 
his  claim,  and  a  bringing  of  that  sum  into  court  for  his 
own  use.  The  payments  made  by  appellee's  deceased  hus- 
band, and  those  made  by  appellee  total  more  than  the 
amount  of  the  several  loans  and  the  legal  rate  of  interest  to 
the  time  of  the  trial. 

Appellant  claims  that  this  answer  is  bad  because  it  seeks 
to  recoup  usurious  interest  paid  by  appellee's  deceased  hus- 
band to  appellant,  and  it  is  not  directly  averred  that  ap- 
pellee was  the  heir  or  personal  representative  of  her  hus- 
band, only  that  she  was  his  wife.  So  appellant  urges  that 
it  does  not  appear  that  she  was  privy  with  him,  and  thus 
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entitled  to  recoup  usurious  interest  paid  by  him,  but  that 
she  occupies  the  position  of  a  mere  volunteer  who  assumed 
the  debt,  and  therefore  is  not  entitled  to  recoup  the  usurious 
interest  paid  by  her  husband.  By  statute  (§7953  Bums 
1908,  §5201  R.  S.  1881),  a  contract  to  pay  usurious 

7.  interest  is  void  as  to  the  excess  over  th-e  legal  rate 
of  interest,  and  in  an  action  on  a  contract  affected 

with  usury,  the  excess  over  the  legal  rate  may  be  recouped 

by  the  debtor.    This  same  right  exists  at  conunon  law.  Baum 

V.  Thorns  (1898),  150  Ind.  378,  50  N.  E.  357,  65  Am.  St. 

368,  and  cases  cited.    The  rule  is  that  the  defense  of 

8.  usury  is  personal  to  the  debtor  or  borrower  and  his 
privies  by  law,  blood,  contract,  or  estate,  and  that  it 

may  not  be  set  up  by  a  stranger.  Webb,  Usury  §§365,  366 ; 
Studabdker  v.  Mcurqiuirdt  (1876),  55  Ind.  341;  Lemmon  v. 
Whitman  (1881),  75  Ind.  318,  39  Am.  Rep.  150. 

In  our  opinion,  the  fourth  paragraph  of  answer 

9.  shows  that  Martha  Bryan  was  such  a  privy  to  the 
debt  contracted  by  her  husband  that  she  might  set 

up  the  defense  of  usury.  It  was  said  in  the  case  of  Faison 
V.  Grcmdy  (1901),  128  N.  C.  438,  38  S.  E.  897,  83  Am.  St. 
693:  *'It  is  a  well  established  rule  that  the  defense  of 
usury  is  personal  to  the  debtor  or  borrower  and  his  privies 
by  law  or  contract.  Webb,  Usury  §365;  Davis  v.  Og/rr 
[1851],  6  N.  Y.  124,  55  Am.  Dec.  398.  And  it  is  true  that 
it  is  a  personal  defense,  and  the  right  of  affirmative  relief 
is  likewise  personal;  but  it  is  personal  in  the  sense  that  it 
is  to  the  exclusion  of  strangers,  or  parties  disconnected  with 
the  immediate  transaction.  It  is  limited  to  the  borrower 
or  debtor  upon  whom  the  burden  falls  whether  he  be  the 
maker  of  the  note  (the  evidence  of  the  debt)  or  not,  or 
otherwise  has  an  interest  in  the  transaction  which  can  be 
injuriously  affected  by  the  usury. '*  In  that  case  Prank 
Paison,  the  original  debtor,  whose  debt  was  secured  by 
mortgages  upon  lands,  had  shifted  the  legal  title  to  the 
land,  accompanied  with  the  debt,  to  his  brother  John  Paison, 
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who  gave  his  own  note  secured  by  the  land,  an  arrangement 
being  made  that  upon  payment  of  the  debt,  the  land  should 
be  reconveyed  to  the  original  debtor  Frank  Faison«  In  an 
action  upon  the  note  and  mortgage,  Frank  Faison  inter- 
posed the  plea  of  usury,  and  the  court  held  that  although 
John  Faison  was  the  maker  of  the  note,  Frank  Faison,  being 
the  substantial  debtor  on  whom  the  burden  fell,  might 
plead  the  defense  of  usury.  So  in  the  case  at  bar,  api>eQee 
mortgaged  her  piano  to  secure  her  husband's  debt,  and 
being  the  one  upon  whom  the  burden  of  the  debt  fell,  she 
had  such  an  interest  in  the  transaction  that  she  might  plead 
the  defense  of  usury,  and  she  was  not  a  stranger  to  the 
original  transaction,  nor  a  mere  volunteer.  Our  holding 
is  also  supported  generally  by  the  following  cases:  CouUer 
V.  Robertson  (1850),  22  Miss.  18;  Menjoin  v.  RofnanelU 
(1910),  141  App.  Div.  711,  126  N.  Y.  Supp.  549;  Botsford 
V.  Sanford  (1817),  2  Conn.  276;  Hazard  v.  Smith  (1849), 
21  Vt.  123;  Lyon  v.  Welsh  (1866),  20  Iowa  578. 

Further,  the  rule  is  that  any  one  in  privity  of 

10.   estate  or  contract  with  the  original  debtor  may  plead 

usury.    By  our  statute  the  wife  takes  a  portion  of 

her  deceased  husband's  estate,  and  thus  becomes  privy  with 

him  so  that  she  is  permitted  to  avail  herself  of  the  defense 

of  usury  against  his  debts. 

No  error  having  been  sho¥m,  the  judgment  is  affirmed. 

NoTE.^Reported  in  102  N.  E.  163.  See,  aJao,  nnder  (1,  5)  2  Gyc 
1014 ;  (2)  31  Cyc.  660 ;  (3)2  C?yc.  1013  Anno. ;  (4)  29  Cyc.  759;  (6) 
30  Cyc.  1041,  1084;  (7)  39  Cyc.  1020;  (8)  30  Qyc.  090;  (9,  10)  39 
Cyc.  1064.  As  to  waiver  of  right  of  appeal,  see  13  Am.  Dec.  546.  As 
to  what  usury  is  and  when  it  is  available  as  a  cause  of  actioo  or 
defense,  see  55  Am.  Dec.  392.  As  to  who  besides  the  prindpal  debtor 
may  urge  the  defense  of  usury,  see  28  Am.  Elep.  401. 


MAT  TERM,  1913.  555 

Delaware,  etc.,  Tel.  Co.  v.  Fleming — 63  Ind.  App.  665. 


The  Delaware  and  Madison  Counties  Telephone 

Company  t;.  Fleming. 

[No.  8,008.    Filed  June  17, 19ia] 

1.  NBQiJoirNCE.  —  Proximate  Cause.  —  Complaint.  —  A  complaint 
against  a  telephone  company  on  the  theory  of  negllg^ice  in  the 
maintenance  of  a  certain  guy  wire,  extending  from  one  of  de- 
fendant's poles  to  an  anchor  in  the  ground  at  a  point  immediately 
within  the  curb  line  of  a  certain  street  and  alleging  that  plain- 
tlfTs  horse,  which  became  frightened  and  unmanageable  by  reason 
of  escaping  steam  on  the  opposite  side  of  the  highway,  ran  and 
Jumped  across  said  wire  and  became  entangled  therewith  and 
was  thereby  injured,  is  not  objectionable  on  the  theory  that  it 
shows  that  the  escape  of  the  steam  was  an  independent  proxi- 
mate cause  of  the  injury,  and  that  the  presence  of  the  wire  was 
only  a  condition  and  not  the  proximate  cause,    p.  559. 

2.  Nbguoercel — Injury  to  Property. — Contributory  Negligence. — 
Complaint. — Burden  of  Proof. — In  an  action  for  damages  for  in- 
jury to  personal  property,  the  plaintiff  must  allege  and  prove  that 
he  was  free  from  any  negligence  contributing  to  such  injury, 
p.  559. 

3  Negligence. — Injury  to  Property. — Contributory  Negligence. — 
Complaint. — Sufficiency. — ^A  complaint  for  Injury  to  plalntifTs 
horse,  alleging  that  plaintiff  was  exercising  reasonable  and  ordi- 
nary care  in  its  management  and  ccmtrol,  and  that  he  was  at  all 
times  free  of  negligence  or  fault  that  In  any  way  contributed  to 
the  injury  of  said  horse,  sufficiently  avers  plaintlfTs  freedom  from 
contributory  negligence,  in  the  absence  of  specific  averments  neg- 
ativing the  effect  of  such  general  allegation,    p.  559. 

4.  Neouoence.— Jury  Otte«t{ofk— Ordinarily  negligence  is  a  ques- 
tion of  fact,  but  where  the  facts  are  undisputed  and  admit  of  but 
one  inference,  the  question  is  one  of  law  for  the  court    p.  561. 

6.  Telbsbaphs  and  Telephones. — Construction. — Negligence. — Evi- 
dence. — In  an  action  against  a  telephone  company  for  injury  to 
plaintifTs  horse  alleged  to  have  been  caused  by  coming  In  contact 
with  a  guy  wire  erected  and  maintained  within  the  sidewalk  line, 
where  the  undisputed  evidence  showed  the  size  and  presence  of 
such  wire  and  the  manner  and  method  of  placing  and  maintain- 
ing same,  and  that  the  method  of  maintaining  such  wire  was  the 
usual  and  customary  method  and  proper  in  all  respects  except  in 
the  matter  of  the  projecting  end,  all  of  which  was  undisputed, 
and  it  was  conceded  by  plaintiff  that  a  guy  wire  was  necessary, 
and  it  is  in  no  way  shown  that  such  projecting  end  had  anything 
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to  do  with  the  injury,  the  question  of  defendant's  negli^nce  was 
not  a  question  of  fact,  but  one  of  law  for  the  court    p.  561. 

6.  TBZJE0BAPH8  AND  TELEPHONES. — Vse  of  Streets. — 'Hie  occupancy 
of  the  streets  of  a  city  by  a  telephone  systen  is  a  proper  street 
use,  expressly  recognized  by  S8606  Bums  1908,  Acts  1905  p.  219, 
S93,  but  such  use  must  not  obstruct  or  unnecessarily  interfere 
with  the  primary  use  of  the  streets  for  the  passage  of  people  and 
vehicles,    p.  563. 

7.  Municipal  Corporations. — Use  of  Streets. — It  is  within  the  dis- 
cretion of  the  municipality  to  determine  what  part  of  the  nominal 
highway  shall  be  devoted  to  the  various  purposes  of  passage, 
p.  564. 

8.  Teijegbaphs  and  Telephones. — Use  of  Streets, — Vegligence, — In 
an  action  against  a  telephone  company  for  injury  to  plaintifTs 
horse  by  coming  in  contact  with  a  guy  wire,  where  the  evidence 
showed  that  the  wire  was  within  the  sidewalk  line  and  not  an 
obstruction  to  that  piart  of  the  street  used  for  the  passage  of 
horses  and  vehicles,  the  fact  that  the  end  of  such  wire,  where  it 
was  attached  to  the  ground  anchor,  projected  one  and  one-half 
inches  at  right  angles  from  the  wire,  does  not  constitute  negli- 
gence rendering  defendant  liable  for  the  injuries  complained  of, 
where  it  is  not  shown  that  the  projecting  end  had  anything  to  do 
with  such  injuries,    p.  564. 

From  Madison  Circuit  Court ;  Charles  K,  Bagoi,  Judge. 

Action  by  James  Fleming  against  The  Delaware  and  Madi- 
son Counties  Telephone  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

Marcellus  A.  Chipman  and  Edgar  E.  Hendee,  for  appel- 
lant. 
Henry  C  Ryan,  for  appellee. 

HoTTEL,  P.  J. — This  is  an  appeal  from  a  judgment  for 
$150  recovered  by  appellee  in  an  action  for  damages  on 
account  of  injuries  to  his  horse*  alleged  to  have  been  caused 
by  appellant's  negligence.  The  complaint  is  in  one  para- 
graph. A  demurrer  thereto  was  overruled,  after  which 
appellant  filed  an  answer  in  denial.  There  was  a  trial  by 
the  court,  and  finding  for  appellee.  A  motion  for  new 
trial  was  overruled.  This  ruling  and  the  ruling  on  said 
demurrer  are  each  assigned  as  error  and  relied  on  for 
reversal.    The  allegations  of  the  complaint  necessary  to  a 
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presentation  of  the  objections  urged  against  it  are  in  sub- 
stance as  follows :    The  appellant  is  a  corporation  and  owns 
and  operates  telephone  lines.     By  virtue  of  an  ordinance 
and  agreement  with  the  city  of  Elwood,  Indiana,  it,  for 
more  than  five  years  last  past,  operated  its  telephone  system 
within  the  limits  of  such  city  and  for  such  purpose  had 
poles  set  along  the  streets  thereof  to  which  it  attached  and 
suspended  wires  and  cables  for  use  in  the  transmission  of 
telephone  messages  to  its  patrons.    During  said  time  it 
maintained  one  of  its  poles  on  the  inside  of  the  curb  on 
Twenty-second  street,  at  a  point  where  the  alley  intersects 
said  street.    About  five  years  ago  appellant  carelessly  and 
negligently  attached  a  strong  steel  wire,  one-fourth  of  an 
inch  in  diameter,  to  said  pole  about  twenty-eight  feet  above 
the  ground  and  extended  said  wire  down  to  within  about 
eighteen  inches  of  the  ground  and  parallel  with  the  curb  of 
said  street  and  attached  it  to  an  iron  guy  rod  one  inch  in 
diameter,  which  rod  was  securely  anchored  to  a  permanent 
fixture  buried  in  the  earth  at  a  point  immediately  inside 
of  the  curb  on  said  street,  fifty-five  feet  from  the  bottom  of 
the  pole  to  which  such  wire  was  attached.     Such  guy  rod 
extended  out  of  the  ground  about  eighteen  inches  and  on  the 
outer  end  of  it  there  was  a  loop  through  which  the  end  of 
said  wire  wsa  drawn  and  bent  back  towards  said  pole  to 
which  it  is  attached,  and  then  wrapped  back  on  itself  for 
several  inches  back  from  the  end  of  said  guy  rod.     Such 
connection  of  the  guy  rod  with  the  guy  wine  was  about 
eighteen  inches  from  where  said  guy  rod  entered  the  ground 
and  about  two  and  one-half  feet  above  the  ground.     In  mak- 
ing the  connection  and  splice  of  said  wire  and  guy  rod  it 
was  so  made  that  it  left  the  end  of  the  wire  projecting  about 
one  and  one-half  inches  at  right  angles  to  the  guy  wire.     Ap- 
pellant has  maintained  said  guy  rod  and  guy  wire  in  such 
condition  continuously  for  the  last  five  years.    Said  guy 
wire  is  drawn  tightly  from  said  pole  to  its  attachment  in 
the  ground  and  its  office  and  use  is  to  support  and  sustain 
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said  pole  to  which  it  is  attached  and  prevent  the  heavy 
telephone  wires  attached  thereto  and  extending  in  the  oppo- 
site direction  from  causing  such  pole  to  sag.  The  construc- 
tion and  maintenance  of  the  guy  wire  as  aforesaid  was  and 
is  a  danger  and  a  menace  to  the  safety  of  persons  and  horses 
traveling  along  said  street  adjacent  thereto,  especially  to 
horses  that  might  become  excited  and  frightened  ibid  run 
upon  or  against  it  and  become  entangled  therewith.  Said 
wire  was  unprotected  and  was  not  covered  in  any  way  to 
prevent  persons  or  horses  from  running  on  or  against  it,  and 
was  so  small  that  it  would  not  attract  the  attention  of  a 
horse  approaching  it,  especially  if  it  were  excited  and 
frightened.  Said  wire  extends  from  the  top  of  the  pole  to 
which  it  is  attached  to  its  anchorage  in  the  earth  parallel  to 
said  curb  and  the  roadway  of  said  street,  and  is  eighteen 

inches  inside  of  the  curb  its  entire  length.     On  the day 

of  March,  1910,  appellee  was  and  still  is  the  owner  of  a  valu- 
able horse  worth  $250,  and  ordinarily  gentle  and  tractable, 
which  he  was  leading  along  and  over  said  street,  with  rea- 
sonable and  ordinary  care,  when  he  came  opposite  said  guy 
wir6  so  negligently  and  carelessly  constructed  and  main- 
tained as  aforesaid,  when  said  horse  became  excited  and 
frightened  at  some  steam  escaping  from  an  engine  in  a 
machine  shop  situated  on  the  opposite  side  of  said  street 
from  said  guy  wire  aad  in  Ob  excitement  and  fear  of  said 
steam  said  horse  shied  and  became  unmanageable,  and  ran 
and  jumped  across  said  wire  and  became  entangled  there- 
with, and  said  wire  so  mangled,  cut  and  tore  said  horse's  legs 
and  the  flesh  thereon  that  it  was  ruined  and  became  utterly 
worthless.  Appellee  was  exercising  all  reasonable  and  ordi- 
nary care  in  the  management  and  control  of  said  horse  and 
was  at  all  times,  free  of  negligence  or  fault  that  in  any 
way  contributed  to  the  injury  of  said  horse. 

There  are  also  averments  charging  the  city  of  Elwood 
with  knowledge  of  the  existence  of  said  wire  and  its  condi- 
tion, but  a  demurrer  by  the  city  was  sustained  and  appellee 
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refused  to  plead  farther  and  permitted  judgment  to  go 
against  him  in  its  favor.  The  city  is  not  made  a  party  to 
the  appeal,  and  its  connection  with  the  case  need  not  be 
further  noticed 

It  is  urged  against  the  complaint  that  its  aver- 

1.  ments  show  that  the  escape  of  the  steam  which  fright- 
ened the  horse  and  caused  him  to  jump  across  the 

wire  was  an  independent  proximate  cause  of  his  injury,  and 
that  the  presence  of  appellant's  wire  was  only  a  condition 
and  not  a  proximate  cause.  Among  the  eases  relied  on  to 
support  this  contention  appellant  cites  and  quotes  frcnn  the 
case  of  P.  H.  &  F.  M.  Boots  Co.  v.  Meeker  (1905),  165  Ind. 
132,  73  N.  E.  253.  This  case  has  been  overruled,  on  the 
point  here  involved,  and  both  reason  and  authority  are 
against  appellant's  contention.  King  v.  Inland  Steel  Co, 
(1912),  177  Ind.  201,  96  N.  E.  337,  97  N.  E.  529;  Balzar  v. 
Waring  (1911),  176  Ind.  585,  95  N.  E.  257,  260;  Pittsburgh, 
etc.,  R.  Co.  V.  SvMoff  (1910),  173  Ind.  314,  90  N.  E.  467, 
472;  Cleveland,  etc.,  R.  Co.  v.  Clark  (1913),  51  Ind.  App. 
392,  97  N.  E.  822,  829,  830  and  cases  there  cited ;  LomsvUle, 
etc..  Lighting  Co,  v.  Hynes  (1911),  47  Ind.  App.  507,  91 
N.  E.  962;  Evansville,  etc.,  R.  Co.  v.  AUen  (1905),  34  Ind. 
App.  636,  73  N.  E.  630. 

It  is  also  urged  that  the  complaint  shows  appellee 

2.  guilty  of  contributory  negligence.   This  being  a  suit 
for  damages  for  injury  to  personal  property,  the  bur- 
den was  on  appellee  to  allege  and  prove  that  he  was  free 
from  any  negligence  contributing  to  such  injury.    The  com- 
plaint expressly  avoirs  that  appellee,  while  leading 

3.  his  horse  along  such  street  was  exercising  reasonable 
ordinary  care  in  its  management  and  control,  and 

that  he  was  ''at  all  times  free  of  negligence  or  fault  that  in 
any  way  contributed  to  the  injury  of  said  horse.**  Nothing 
is  shown  by  the  specific  averments,  which  negative  or  de- 
stroy the  effect  of  this  general  allegation.  '  Hence  the  com- 
plaint is  sufficient  in  this  respect.    Cleveland,  eto.,  R.  Co.  v. 
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Clark,  supra,  827,  828;   Warbritton  v.  Demorett   (1891), 
129  Ind.  346,  352,  27  N.  E.  730,  28  N.  E.  613. 

It  is  also  urged  that  no  negligence  is. charged  against  the 
appellant,  which  can  be  said  to  be  the  proximate  cause  of 
the  injury  to  the  horse.  It  is  difficult  to  determine  from 
the  averments  of  the  complaint  just  what  its  theory  is  as 
to  the  negligence  relied  on.  From  the  averments  above 
indicated  it  will  be  observed  that  it  is  charged  that  appellant 
** carelessly  and  negligently  attached  the  guy  wire",  etc.,  but 
no  causal  connection  is  shown  between  the  manner  of  attach- 
ing such  wire  and  the  injury  to  appellee's  horse.  True,  it 
is  averred  that,  in  running  the  wire  through  the  loop  at 
the  end  of  the  guy  wire,  and  in  making  the  connection  and 
splice  of  the  wire  with  the  rod,  the  end  of  the  wire  was 
allowed  to  project  at  right  angles  to  the  guy  wire,  but  it  is 
not  shown  that  such  projection  had  anything  to  do  with 
the  injury  to  the  horse,  unless  it  can  be  inferred  from  the 
averments  that  the  horse  became  entangled  in  the  wire  and 
it  ''so  mangled,  cut  and  tore  •  •  •  his  legs  and  the 
flesh  thereon  that  he  was  ruined  and  became  utterly  worth- 
less.'* It  would  seem  from  these  averments  when  considered 
together,  that  it  is  the  size,  presence  and  location  of  the  un- 
guarded guy  wire,  and  not  its  condition  or  manner  of  attach- 
ment  which  appellee  relies  on  as  furnishing  the  only  cause, 
with  which  appellant  was  connected,  that  could  be  said  to 
be  a  proximate  cause  of  the  injury  to  appellee's  horse,  and 
we  are  persuaded  that  the  complaint  proceeds  upon  the 
theory  that  appellant's  negligence  consisted  in  so  construct- 
ing and  maintaining  its  guy  wire  that  it  ran  along  and 
parallel  with  the  street  inside  the  curb  and  so  near  thereto 
and  connecting  with  a  guy  rod  so  close  to  the  ground  that 
it  was  possible  for  a  horse  to  get  entangled  therewith,  and 
that  the  maintaining  of  a  guy  wire  of  such  size,  in  such 
plaoe  and  position  with  reference  to  the  street  and  without 
in  any  way  protecting  or  covering  the  wire,  was  in  and  of 
itself  negligence.    It  is  questionable  whether  on  this  theory, 
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the  averments  are  sufScient  to  show  negligence  when  taken 
in  connection  with  the  other  averments  showing  the  purpose 
and  necessity  for  such  wire  in  connection  with  appellant's 
telephone  system,  but  assuming  without  deciding  that  the 
general  charge  of  negligence  in  the  manner  of  the  attachment 
of  such  wire  and  its  maintenance  in  the  manner  alleged,  are 
not  overcome  by  the  specific  averments,  we  are  confronted 
with  the  same  question  when  we  come  to  consider  the  sufli- 
ciency  of  the  evidence  to  sustain  the  decision. 

Ordinarily,  negligence  is  a  question  of  fact  for  the 

4.  jury  or  the  trial  judge  to  determine  from  all  the  facts 
shown  by  the  evidence  affecting  such  question,  but 

where  the  facts  are  undisputed  and  admit  of  but  one  infer- 
ence, it  then  becomes  the  duty  of  this  court  to  say  whether 
the  inference  drawn  by  the  jury,  or  in  this  case  by  the  trial 
judge,  waa  authorized  by  the  law.  Western  Union  Tel.  Co. 
v.  McDaniel  (1885),  103  Ind.  294,  299,  2  N.  E.  709;  Jenney 
Electric  Mfg.  Co.  v.  Flannery  (1913),  ante  424;  Indian- 
apoUs  Traction,  etc.,  Co.  v.  Holtsclaw  (1908),  41  Ind.  App. 
520,  528,  82  N.  E.  986;  Cleveland,  etc.,  B.  Co.  v.  Clark, 
swprOy  831;  Indiana,  etp.,  Trac.  Co.  v.  Sullivan  (1913),  ante 
239, 101  N.  E.  401,  406. 

There  was  evidence  supporting  the  averment  that 

5.  appellant  had  i)ermitted  the  end  of  the  guy  wire  to 
project  out  or  up  at  the  point  of  its  connection  with 

the  guy  rod,  but  there  was  no  evidence  that  in  any  way 
connected  such  projecting  wire  with  the  injury  to  the  horse. 
The  horse  was  injured  in  the  hock  joint  and  the  point  of 
contact  with  the  wire  was  from  two  to  four  feet  or  more 
above  the  projecting  end.  There  waa  some  evidence  that 
tended  to  show  that  the  wire  had  been  loose  and  sagged  be- 
fore the  horse  got  his  leg  over  it,  but  there  was  no  evidence 
that  showed  or  tended  to  show  that  the  sagging  of  the  wire 
had  anything  to  do  with  causing  the  horse  to  get  his  leg  over 
it,  or  with  his  becoming  entangled  therewith,  or  with  his 
Vol.  53—36 
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extricating  his  leg  after  he  got  it  over  the  wire,  or  that  such 
sagging  in  any  other  way  had  anything  to  do  with  the  horse's 
injury.  So  in  its  last  analysis  the  only  evidence  which  the 
trial  court  had  before  it  which  showed  or  tended  to  show  a 
proximate  cause  for  such  injury  with  which  appellant  could 
be  said  to  be  connected^  was  that  evidence  which  showed  the 
size  and  presence  of  the  unguarded  guy  wire  in  the  place 
and  position  indicated.  The  manner  and  method  of  the 
placing  and  maintaining  of  this  wire  was  undisputed.  The 
wire  was  a  quarter-inch  wire  attached  at  one  end  at  or  near 
the  top  of  the  pole  to  which  appellant's  telephone  wires  were 
suspended.  From  this  point,  which  was  about  twenty-eight 
feet  from  the  ground,  it  ran  along  and  parallel  with  the 
street  eighteen  inches  inside  of  the  curb  in  a  direct  line 
north  and  connected  with  a  guy  rod  anchored  in  the  ground 
about  55  feet  from  the  bottom  of  said  pole.  The  point  of 
connection  between  the  guy  wire  and  the  guy  rod  was  about 
eighteen  inches  above  the  surface  of  the  ground. 

As  alleged  in  the  complaint,  the  purpose  of  this  gay 
wire  was  to  support  the  pole  which  had  suspended  to  it 
appellant's  telephone  lines.  A  guy  wixfe  or  support  of 
some  kind  was  necessary.  This  is  conceded  by  appellee, 
but  it  is  insisted  that  the  guy  wire  should  have  been  attached 
to  a  stub  pole  high  enough  above  ground  that  neither  person 
nor  animal  would  come  in  contact  therewith.  While  the 
evidence  shows  that  a  stub  pole  may  be,  and  frequently  isi 
used  for  the  purpose  of  attaching  a  guy  wire  thereto,  it 
also  shows  that  it  then  beccHnes  necessary  to  secure  the  stub 
pole  by  an  additional  wire  or  rod  anchored  in  the  ground. 
There  was  expert  evidence  that  the  manner  of  attaching 
the  guy  wire  adopted  by  appellant  in  this  case  was  a  usual 
and  customary  method  and  proper  in  all  respects  except  in 
the  matter  of  the  projection  of  the  wire  before  referred  to, 
which  had  nothing  to  do  with  the  injury  to  the  horse.  This 
evidence  was  tmdisputed.  We  think  that  the  facts  above 
indicated  admit  of  but  one  inference,  and  hence  the  question 
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of  appellant's  negligence,  under  the  authorities  before  cited, 
is  one  of  law  and  not  one  of  fact.  This  exact  question,  so 
far  as  we  have  been  able  to  ascertain,  has  never  been  decided 
by  either  of  the  courts  of  appeal  of  this  State.  Cases,  how- 
ever, which  we  think  analogous  have  been  determined  by 
such  courts. 

A  distinction  between  the  roadway  and  the  side- 
6.  walk  h&3  been  recognized  and  declared  by  the  Su- 
preme Court.  In  the  case  of  Weinstein  v.  City  of 
Terre  Hauie  (1897),  147  Ind.  556,  46  N.  E.  1004,  the  Su- 
preme  Court  at  page  559  s£d:  ^'The  statute,  section  4398, 
Bums'  R.  S.  1894  (3361,  B.  S.  1881)  recognizes  sidewalks 
even  upon  ordinary  highways,  tod  makes  it  unlawful  to 
ride  or  drive,  not  only  upon  a  sidewalk  of  any  town  or  vil- 
lage, but  also  'upon  any  similar  sidewalk  for  the  use  of 
foot-passengers  by  the  side  of  any  public  highway  in  this 
State,  unless  in  the  necessary  act  of  crossing  the  same. '  It 
is  only  reasonable  that  those  who  drive  along  a  street  in 
carriages  or  other  vehicles  should  not  deprive  travelers  on 
foot  from  the  use  of  a  narrow  pathway  on  each  side,  where 
they  may  walk  in  safety  from  teams,  and  free  from  the 
mud  of  the  roadway;  and  six  feet  and  a  half  on  each  side 
of  a  fifty-foot  street  does  not  seem  too  great  a  space  for 
such  a  use.  And  if  such  a  space  is  not  too  great  for  the 
use  of  foot  passengers,  surely  it  cannot  be  unlawful  to  set  a 
hitching  post  ai  the  edge  of  such  a  walh.^^  (Our  italics.) 
In  the  case  of  Lostutter  v.  City  of  Aurora  (1891),  126  Ind. 
436,  26  N.  E.  184,  12  L.  R.  A.  259,  the  Supreme  Court  held 
that  a  municipal  corporation  was  not  guilty  of  maintaining 
a  nuisance  where  it  had  constructed  a  platform  around  the 
mound  of  a  well  dug  in  the  street  and  caused  a  pump  to  be 
placed  in  it  for  the  use  of  the  public.  In  the  case  of  City  of 
Vincennes  v.  Thuds  (1902),  28  Ind,  App.  523,  63  N.  E.  315, 
this  court  held  that  the  proper  place  for  a  public  water 
hydrant  was  between  the  sidewalk  and  the  roadway.  The 
right  of  a  telephone  system  to  occupy  the  streets  of  a  cily 
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as  a  proper  street  xise  has  been  expressly  held  by  our  Su- 
preme Court  and  the  courts  of  many  other  jurisdictions. 
Magee  v.  Overshdner  (1898),  150  Ind.  127, 137,  49  N.  E.  951, 
40  L.  R.  A.  370,  65  Am.  St.  358,  and  cases  cited.  This  right 
and  its  importance  and  benefit  to  the  citizens  of  the  numer- 
ous cities  of  our  State  has  been  expressly  recognized  by  the 
legislature  of  our  State,  as  evidenced  by  subd.  2,  §8696 
Bums  1908,  Acts  1905  p.  219,  §93,  which  provides  that 
cities,  by  their  proper  aiuthorities,  may  grant  the  use  of 
their  streets  to  telephone  companies  for  the  purpose  of 
erecting  and  maintaining  their  pMes  and  lines  in  and  along 
such  streets.  Of  course,  this  use  must  be  and  always  is 
granted  with  reference  to  the  primary  use  of  the  street  for 
passage  of  people  and  vehicles  and  should  not  obstruct  or 
unnecessarily  interfere  with  such  primary  use.    It 

7.  seems  clear  that  every  city  should  have  a  right  **to 
determine  what  part  of  the  nominal  highway  shall  be 

devoted  to  the  various  purposes  of  passage,  and  upon  such 
a  subject  the  municipal  discretion  must  prevail."  Herndon 
V.  Salt  Lake  City  (1908),  34  Utah  65,  95  Pac.  646,  650, 131 
Am.  St.  827  and  authorities  there  cited. 

Appellant  maintained  the  poles  and  lines  in  ques- 

8.  tion,  under  the  authority  of  an  ordinance  and  agree- 
ment with  the  city  of  Elwood.     The  guy  wire,  here 

involved,  was  not  in  that  part  of  the  street  which  such  city 
had  determined  should  be  devoted  to  the  passage  of  horses 
and  vehicles,  and  hence  could  not  be  said  ta  be  an  obstruc- 
tion therein.  On  the  contrary,  it  was  located  in  that  part 
of  the  street  recognized  by  the  above  authorities  as  being 
the  proper  place  for  its  location.  We  think  it  must  follow 
from  the  authorities  cited  that  the  evidence  in  this  case  fails 
to  show  appellant  guilty  of  any  actionable  negligence  that 
can  be  said  to  have  been  the  proximate  cause  of  the  injury 
to  appellee's  horse  and  that  for  this  reason  the  motion  for  a 
new  trial  should  have  been  sustained. 
Judgment  reversed  with  instructions  to  the  trial  court 
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to  sustain  the  motion  for  new  trial,  with  leave  to  appellee  to 
amend  his  complaint,  if  he  so  desires,  and  for  such  other 
proceedings  as  may  be  consistent  with  this  opinion. 

NoTB.— •Reported  in  102  N.  B.  163.  See,  also^  tinder  (1)  29  Cye. 
572;  (2)  29  Cyc.  575,  601;  (3)  29  Cyc.  578;  (4)  29  Cyc.  629;  (5) 
29  Cyc.  629;  37  Cyc.  1647;  (6)  37  Cyc.  1617;  (7)  28  Cyc.  848,  866; 
(8)  37  Cyc.  1642,  1645.  As  to  the  burden  of  proof  of  contributory 
negligence,  see  28  Am.  Rep.  563.  As  to  contributory  negligence  as  a 
question  for  the  Jury,  see  8  Am.  St.  849.  As  to  the  law  in  relation  to 
poles  and  wires  of  telegraph  and  telephone  companies  in  streets  and 
highways,  see  28  Am.  St  229.  On  the  question  of  the  liability  for 
injury  or  death  of  traveler  coming  in  contact  with  electric  wire  in 
highway,  see  31  L.  R.  A.  566 ;  22  L.  R.  A.  (N.  S.)  1169. 


Federal  Casualty  Company  v.  Taylor. 

•  [No.  8,023.    Filed  June  17,  1913.] 

1,  INSUEANCE.— 'Acf^oii^. — Complaint— Sufflcietioy. — Performance  of 
Conditions, — A  complaint  on  an  accident  insurance  contract 
which  sets  out  the  contract  as  an  exhibit  and  alleges  generally 
the  performance  of  all  the  conditions  thereof  by  the  plaintiff,  and 
also  states  the  time,  place  and  nature  of  the  injury  suffered  by 
plaintiff,  was  sufficient  to  withstand  a  demurrer,    p.  566. 

2.  Appeal. — Questions  Reviewable, — Sufficiency  of  Evidence, — ^No 
question  can  be  presented  on  appeal  on  the  sufficiency  of  the 
evidence  unless  its  insufficiency  was  assigned  in  the  motion  as  a 
cause  for  new  trial,    p.  566. 

Prom  Superior  Court  of  Marion  County  (82,544) ; 
Charles  J.  Orbison,  Judge. 

Action  by  William  P.  Taylor  against  the  Pederal  Cas- 
ualty Company.  Prom  a  judgment  for  plaintiff,  the  de- 
fendant appeals.    Affirmed, 

Oeorge  Burkhart,  for  appellant. 
P,  F,  James,  for  appellee. 

Adams,  C.  J. — This  was  an  action  by  appellee  against 
appellant  on  a  contract  of  insurance,  wherein  appellant,  in 
consideration  of  a  certain  monthly  premium,  ageed  to  pay 
appellee  a  stipulated  indemnity  in  case  of  total  or  partial 
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disability,  on  account  of  accident.  The  action  was  originally 
brought  before  a  justice  of  the  peace,  where  a  judgment  was 
rendered  in  favor  of  appellee,  from  which  appellant  appealed 
to  the  Marion  Circuit  Court,  where  the  cause  was  trans- 
ferred to  the  Marion  Superior  Court,  and  a  second  para- 
graph of  complaint  filed.  A  demurrer  for  want  of  sufficient 
facts  was  addressed  to  this  paragraph  of  complaint,  and 
overruled  by  the  court.  Trial  by  jury,  verdict  and  judg- 
ment for  appellee. 

The  errors  assigned  and  relied  on  for  reversal  are,  the 

overruling  of  appellant's  demurrer  to  the  second  paragraph 

of  complaint,  and  the  overruling  of  appellant's  motion  for 

a  new  trial.    As  to  the  first  error  assigned,  it  is  sufficient 

to  say  that  the  contract  sued  on  was  set  out  as  an 

1.  exhibit  to  the  second  paragraph  of  the  complaint,  full 
performance  of  all  the  conditions  of  the  contract  on 

the  part  of  appellee  was  alleged,  and  the  time,  place  and 
nature  of  the  injury  suffered  by  him  fully  set  out.  Section 
376  Bums  1908,  §370  R.  S.  1881,  provides  that  "In  plead- 
ing  the  performance  of  a  condition  precedent  in  a  contract, 
it  shall  be  sufficient  to  allege,  generally,  that  the  party  per- 
formed all  the  conditions  on  his  part.  If  the  allegation  be 
denied,  the  facts  showing  a  performance  must  be  proved 
on  the  trial."  There  was  no  error  in  overruling  a  demurrer 
to  this  paragraph  of  complaint.  Pacific,  etc,  Ins,  Co.  v.  Tur- 
ner (1897),  17  Ind.  App.  644,  47  N.  E.  231;  Voluniary  Re- 
lief Dept,,  etc.  V.  Spencer  (1897),  17  Ind.  App.  123, 125,  46 
N.  E.  477. 

Under  the  second  assignment  of  error,  appellant 

2.  insists  that  the  evidence  fails  to  show  that  the  con- 
tract of  insurance  was  in  force  at  the  time  appellee 

was  injured.  While  the  tnotion  for  a  new  trial  is  not  set 
out  in  appellant's  brief,  we  have  examined  the  record,  and 
find  that  the  insufficiency  of  the  evidence  to  sustain  the  ver- 
dict is  not  assigned  in  the  motion  as  a  cause  for  a  new  trial. 
Without  such  assignment,  no  question  is  presented  on  the 
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sufficiency  of  the  evidence.  Oaies  v.  Baltimore,  etc.,  B.  Co. 
(1900),  154  Ind.  338,  342,  56  N.  E.  722;  Stevens  v.  Leonard 
(1900),  154  Ind.  67,  69,  56  N.  E.  27,  77  Am.  St.  446;  Balti- 
more, etc.,  B.  Co.  V.  DaegUng  (1902),  30  Ind.  App.  180, 
182,  65  N.  B.  761;  Hulls  v.  State,  ex  rel.  (1898),  20  Ind. 
App.  181, 182,  50  N,  E.  402. 
The  judgment  is  affirmed. 

Note. — Reported  in  102  N.  B.  146.    See,  also,  under  (1)  1  Cyc. 
285,  286;  (2)  29  Cyc.  747,  748. 


Shuey  V.  Lambert,  Executor. 

[No.  8,024.    Filed  June  17,  1913.] 

1.  EanscuTOBs  and  Administbatobs. — Fi/nal  Report, — Bwceptions. — 
Suffldenoy. — Exceptions  by  a  husband  to  the  final  report  of  the 
executor  under,  the  will  of  his  deceased  wife,  denying  the  execu- 
tor's right  to  credit  for  certain  expenses  of  last  sickness  and 
funeral  incurred  without  the  knowledge  or  consent  of  the  hus- 
band, and  for  the  payment  of  the  debts  of  the  estate  and  costs  of 
administration,  as  against  such  husband's  one-third  interest  in 
the  proceeds  of  the  sale  of  his  wife's  real  estate,  were  sufficient 
to  challenge  the  executor's  right  to  obtain  credit  for  the  several 
items  so  as  to  reduce  the  amount  due  such  husband  below  such 
one-third,    p.  571. 

2.  E>XEcuTOBS  Aim  Administbatobs. — Exceptions  to  Final  Report. — 
Amended  Report, — Effect. — Where  exertions  are  sustained  to  the 
final  report  of  an  executor,  his  amended  report,  filed  in  obedience 
to  the  order  of  the  court,  is  not  filed  in  the  sense  of  an  amended 
pleading,  but  such  report  as  amended  and  approved  by  the  court 
is  in  fact  the  Judgment  of  the  court,  so  that  exceptions  to  the 
conclusions  of  law  stated  on  the  trial  of  exceptions  to  a  final 
report  are  effective  to  test  the  correctness  of  such  conclusions  on 
any  question  raised  by  the  exceptions  to  such  report,  unless  the 
amendments  ordered  and  made  have  cured  the  error,  if  any, 
shown  by  such  original  exceptions,    p.  572. 

3.  E[x£CUTobs  and  Administbatobs. — Objections  to  Approval  of 
Amended  Report. — Motion  for  New  Trial. — ^The  correctness  of  the 
court's  approval  of  the  amended  final  report  of  an  executor  may 
be  tested  by  a  motion  for  a  new  trial  on  the  ground  that  the 
decision  of  the  court  is  not  sustained  by  suffid^t  evidence  and  is 
contrary  to  law.    p.  572. 
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4.  ExEcuTOBs  AND  ADMINI8TBAT0BS. — FiiHU  Report. — Clainu  far 
Credits. — The  claims  of  an  executor  in  his  final  report  for  credits 
against  the  funds  of  the  estate  are  in  the  nature  of  separate  com- 
plaints, or  allowances,  and  exceptions  thereto  place  the  burdm 
on  the  executor  to  establish  by  competent  eyidenoe  the  correct- 
ness of  his  report  as  to  all  matters  embraced  in  su<^  ezcq^tioQ& 
p.  572. 

5.  ExEcuTOBS  AND  Administbatobs. — Final  Report. — Exceptions. — 
The  final  report  of  an  executor  and  the  exceptions  thereto  stand 
as  the  complaint  and  answer  of  the  respective  parties,    p.  572. 

6.  ExEcuTOBs  AND  Administbatobs. — Final  Report. — Ewceptions, — 
Findings. — The  rule  that  the  failure  of  the  court,  in  makinir  a 
special  finding,  to  find  a  material  fact  is  the  equivalent  of  finding 
such  fact  against  the  party  having  the  burden  of  proving  the 
same,  is  applicable  to  a  trial  of  the  exceptions  to  the  final  report 
of  an  executor,    p.  573. 

7.  Descent  and  Distbibution. — Hus'band  and  Wife, — Debts. — Bs- 
topped.— Under  the  provisions  of  §3016  Bums  1908^  Acts  1891  p. 
71,  the  surviving  husband  of  a  deceased  wife  is  entitled  to  one- 
third  of  her  real  estate,  subject  only  to  its  proportion  of  her  ante- 
nuptial debts,  unless  he  has  in  some  way  waived  his  right  thereto, 
or  estopped  himself  to  assert  such  right  (Kinney  v.  Heuring 
[1909],  44  Ind.  App.  590,  distinguished.)     p.  573. 

8.  Descent  and  Distbibution. — Husband  and  Wife. — Debts, — 
Mortgages. — Expenses  of  Last  Illness  and  Funeral. — Conclusions 
of  law  that  the  husband's  one-third  in  the  proceeds  of  the  sale  of 
his  deceased  wife's  real  estate  was  subject  to  the  payment  of  a 
prcqportionate  part  of  a  certain  mortgage  and  of  the  expenses  of 
the  illness  and  funeral  of  the  wife,  as  well  as  certain  expoises  of 
administration,  were  erroneous  where  it  was  not  shown  that  the 
mortgage  was  for  the  wife^s  antenuptial  debt,  nor  that  the  hus- 
band had  Joined  in  its  execution  or  even  that  it  covered  her  real 
estate,  and  It  was  shown  that  the  other  expenditures  were  in- 
curred without  his  knowledge  and  that  credit  therefor  was  not 
extended  to  him,  but  to  the  estate,    p.  574. 

Prom  Elkhart  Superior  Court;  Vernon  W.  Van  Fleet, 
Judge. 

Exceptions  by  James  Francis  Shuey  to  the  final  report  of 
Melvin  A.  Lambert,  executor  of  the  will  of  Malissa  Alice 
Shuey,  deceased.  From  a  judgment  approving  the  final 
report  as  amended,  the  executor  appeals.    BeversecL 

C.  C.  Baymer,  for  appellant. 
James  L.  Harman,  for  appellee. 
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Felt,  J. — ^Appellant  excepted  to  the  final  report  of  the 
appellee  as  executor  of  the  will  of  his  deceased  wife,  Malissa 
Alice  Shuey.  Appellant's  wife  died  testate,  in  the  state  of 
Michigan,  on  April  6,  1909,  the  owner  of  real  estate  in  Elk- 
hart County,  Indiana,  worth  approximately  $4,000  and  also 
left  an  estate  in'  Michigan  of  about  $600.  Appellant  at  the 
time  of  his  wife's  death  and  at  the  time  she  went  to  Michi* 
gan,  was  a  resident  of  Argenta,  Illinois,  where  he  was  post- 
master. Decedent's  will  was  duly  probated  in  the  state 
of  Michigan,  where  she  was  residing  at  the  time  of  her 
death.  Appellee,  Melvin  A.  Lambert,  qualified  as  executor 
of  the  will  and  also  caused  the  same  to  be  duly  recorded  in 
Elkhart  County,  Indiana,  as  by  law  provided,  where  ancil- 
lary proceedings  were  had  in  said  estate. 

By  the  terms  of  the  will  appellant  was  given  no  part  of 
the  estate  of  his  deceased  wife,  though  she  referred  to  him  as 
her  beloved  husband  and  gave  as  her  reason  for  not  willing 
him  any  part  of  her  property  that  she  believed  his  children 
would  get  it  from  him  and  she  did  not  want  them  to  have  it. 
Appellant  filed  his  election  to  take  under  the  law  of  descent 
of  the  State  of  Indiana,  and  asked  that  the  assets  of  the 
estate  be  marshalled  and  that  no  part  of  his  one-third  of 
the  Indiana  real  estate  be  used  to  pay  debts  of  the  estate. 
The  Indiana  real  estate  was  sold  by  the  executor  on  order  of 
court  and  the  executor  charged  himself  with  all  the  proceeds 
of  the  sale  in  his  final  report. 

Trial  was  had  on  appellant's  exceptions  to  appellee's  final 
report  in  said  estate  and  on  request  the  court  made  a  special 
finding  of  facts  and  stated  its  conclusions  of  law  thereon. 
Appellant  duly  excepted  to  each  conclusion  of  law  and  there- 
upon in  pursuance  of  the  order  of  the  court  appellee  filed  an 
amended  final  report  which  was  approved  by  the  coijrt  to 
which  approval  appellant  duly  excepted.  Appellant  there- 
upon filed  his  motion  for  a  new  trial  on  the  ground  that  (1) 
the  decision  of  the  comrt  is  contrary  to  law,  and  (2)  is  not 
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sustained  by  sufficient  evidence.    The  motion  for  a  new  trial 
was  overruled,  appellant  excepted  and  appealed  to  this  court. 

The  errors  assigned  are,  that  the  court  erred  in  each  of  its 
first,  fourth  and  fifth  conclusions  of  law ;  in  approving  the 
amended  final  report  of  appellee  and  in  overruling  api>el- 
lant's  motion  for  a  new  trial. 

The  facts  as  far  as  material  to  the  questions  to  be  decided, 
in  addition  to  those  already  stated,  are  in  substance  as  fol- 
lows: that  the  estate  is  pending  and  unsettled  in  Saint 
Joseph  County,  state  of  Michigan;  that  appellee  received 
from  the  sale  of  Indiana  real  estate  $4,050  and  rents  amount- 
ing to  $199.05  and  claimed  credits  against  the  same  aggre- 
gating $3,162.56.  As  against  appellant  these  credits  were 
deducted  from  the  price  of  the  real  estate,  leaving  a  balance 
of  $887.44,  the  one-third  of  which,  or  $295.82,  according  to 
the  amended  report,  is  due  appellant  as  his  share  of  the 
proceeds  from  the  sale  of  the  real  estate.  The  credits  de- 
ducted from  the  money  received  from  the  sale  of  the  real 
estate  included  court  costs  and  other  expenditures  incident 
to  the  sale  of  the  real  estate,  taxes,  pi^  of  the  executor's  fees 
and  expenses,  $190  of  $225  attorney's  fees  allowed  in  the 
estate,  a  mortgage  paid  appellee  of  $2,575.80,  $66.00  for 
medical  services  rendered  decedent  in  her  last  sickness  by 
a  physician  in  Michigan,  and  $90  for  a  burial  casket,  which 
was  ordered  by  appellee.  The  court  also  found  that  the 
assets  of  the  estate  are  not  sufficient  to  give  to  appellant  one- 
third  of  the  real  estate  in  Indiana  fre^  from  debts,  and  that 
a  part  thereof  is  required  to  pay  the  debts  of  said  estate; 
that  appellee  Melvin  A.  Lambert  was  the  brother  of  dece- 
dent and  at  the  time  of  her  sickness  and  death  appellant  was 
at  his  home  in  Illinois,  and  his  location  was  well  known  to 
appellee  and  the  other  relatives  of  decedent  who  intention- 
ally failed  to  notify  appellant  of  his  wife's  sickness  and 
death,  though  they  had  ample  opportunity  and  time  to  have 
done  so  before  her  death ;  that  he  did  not  learn  thereof  until 
after  she  was  dead  and  buried ;  that  they  failed  to  so  notify 
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him  in  order  that  he  should  be  deprived  of  the  opportunity 
of  purchasing  his  wife's  burial  casket  or  attending  her 
funeral. 

The  first  concltusion  of  law  is  that  the  one-third  interest 
of  appellant  in  said  real  estate  is  subject  to  the  indebted- 
ness of  decedent  in  so  far  as  is  necessary  to  pay  the  debts 
of  her  estate.  The  fourth  is  that  appellant  is  not  personally 
liable  for  $90,  the  alleged  cost  of  a  casket  purchased  in 
ifichigan  for  his  deceased  wife  without  his  knowledge  or  ap- 
provaly  but  that  the  same  is  a  proper  charge  against  her 
estate.  The  fifth  is  that  $66  paid  a  physician  in  Michigan 
is  a  proper  charge  against  the  estate  and  should  be  allowed 
as  a  credit  to  the  executor. 

Appellant's  amended  exceptions  to  appellee's  final 

1.  report  challenged  the  right  of  appellee  to  charge  in 
his  account  and  obtain  credit  for  certain  expenses  of 
last  sickness  and  funeral  incurred  in  the  state  of  Michigan, 
without  his  knowledge  or  consent  and  also  certain  coasts  of 
administration  in  that  state;  that  at  the  time  of  the  death 
of  his  wife,  his  property  of  every  kind  and  character  did 
not  exceed  $300  and  she  had  an  estate  worth  $5,000 ;  that  by 
the  laws  of  Indiana  he  was  entitled  to  one-third  of  the 
Indiana  real  estate  free  from  debts  of  the  estate  contracted 
after  marriage,  and  the  Elkhart  Circuit  Court  had  previ- 
ously entered  an  order  to  that  effect ;  that  in  violation  of  said 
order  and  contrary  to  law,  appellee  has  used  and  expended 
the  greater  part  of  the  proceeds  of  the  sale  of  appellant's 
one-third  of  said  real  estate  in  payment  of  debts  of  said  estate 
and  for  costs  of  administration ;  that  the  debts  so  allowed  and 
paid  were  contracted  by  decedent  subsequent  to  her  marriage 
with  him.  Appellant's  exceptions  to  the  final  report  were 
sufficient  to  challenge  the  right  of  the  appellee  to  obtain 
credit  for  the  several  items  so  as  to  reduce  tiie  amount  due 
him  below  the  one-third  part  of  the  proceeds  from  the  sale 
of  the  Indiana  real  estate.  Major  v.  Miller  (1905),  165  Ind. 
275,  278,  75  N.  E.  159. 
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Where  exceptions  are  filed  to  a  final  report  of  an 

2.  executor,  and  upon  trial  of  the  issues  so  joined,  some 
of  the  exceptions  are  sustained,  and  the  executor 

ordered  to  amend  his  report  in  accordance  with  the  finding 
of  the  court,  which  he  does,  and  the  court  thereupon  ap- 
proves the  report,  it  has  been  held  that  such  amended  report 
filed  in  obedienoe  to  the  order  of  the  court  after  trial  of  the 
exceptions,  is  not  filed  in  the  sense  of  an  amended  pleading, 
and  that  the  report  as  amended  and  approved  in  such  case, 
is  in  fact  the  judgment  of  the  court.  From  this  it  follows 
that  appellant's  exceptions  to  the  conclusions  of  law  are 
still  effective  to  test  the  correctness  of  such  conclusions  on 
any  question  affecting  his  legal  rights  which  was  originally 
raised  by  such  exceptions,  unless  the  amendments  ordered  by 
the  court  and  made  by  the  executor  have  cured  the  error,  if 
any,  shown  by  such  exceptions  when  taken.  McDonald  v. 
Moak  (1900),  24  Ind.  App.  528,  57  N.  E.  159;  Johnson  v. 
Central  Trust  Co.  (1903),  159  Ind.  605,  608,  65  N.  B.  1028. 
In  McDonald  v.  Moak,  supra,  it  is  also  held  that  a 

3.  motion  for  a  new  trial  on  the  ground  that  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence  and 

is  contrary  to  law,  is  a  proper  way  to  test  the  correctness 
of  the  court's  approval  of  such  amended  report.  See,  also, 
Wolverton  v.  Wolverton  (1904),  163  Ind.  26,  31,  71  N.  E. 
123. 

The  claims  of  an  executor  in  his  final  report  for 

4.  credits  against  the  funds  of  the  estate  are  in  the 
nature  of  separate  complaints,  or  allowances,  and 

exceptions  thereto  place  the  burden  on  the  executor  and 
require  him  to  establish  by  competent  evidence  the  correct- 
ness of  his  report  in  respect  to  all  matters  embraced  in  the 
exceptions.    The  report  and  the  exceptions  thereto 

5.  stand  as  the  complaint  and  answer  of  the  respective 
parties.    Spray  v.  Bertram  (1905),  165  Ind.  13,  74 

N.  B.  502,  and  cases  cited;  Wysong  v.  NeaUs  (1895),  13  Ind. 
App.  165,  169,  41  N.  E.  388.    The  rule  also  applies  that 
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where  the  court  makes  a  special  finding,  failure  to 

6.  find  a  material  fact  is  the  equivalent  of  finding  such 
fact  against  the  parly  having  the  burden  of  proving 

the  same.  Wysong  v.  NeaUs,  supra  173;  Hibben,  etc.,  Co. 
V.  Hicks  (1901),  26  Ind.  App.  646, 649, 59  N.  B.  938 ;  Henry 
V.  Central  Trust  Co.  (1907),  40  Ind.  App.  369,  370,  82  N. 
B.  120.  Section  3016  Burns  1908,  Acts  1891  p.  71,  provides : 
**If  a  wife  die  testate  or  intestate  leaving  a  widower, 

7.  one-third  of  her  real  estate  shall  descend  to  him, 
subject,  however,  to  its  proportion  of  the  debts  of  the 

wife  contracted  before  marriage."  Under  this  statute  ap- 
pellant asserts  his  right  to  the  full  one-third  part  of  the 
proceeds  from  the  sale  of  the  Indiana  real  estate,  and  claims 
that  none  of  the  credits  by  which  his  interest  is  reduced,  is 
for  a  debt  contracted  prior  to  his  marriage  to  the  decedent. 
It  is  settled  by  the  decisions  of  this  and  our  Supreme  Court 
that  under  the  aforesaid  statute,  the  surviving  husband 
of  a  deceased  wife,  is  entitled  to  one-third  of  her  real  estate, 
subject  only  to  its  proportion  of  her  debts  contracted  before 
marriage,  unless  he  has  in  some  way  waived  his  right  thereto, 
or  estopped  himself  to  assert  such  right.  Kemph  v.  Belknap 
(1896),  15  Ind.  App.  77,  43  N.  B.  891;  Weaver  v.  Gray 
(1906),  37  Ind.  App.  35,  39,  76  N.  B.  795;  Banta  v.  Smith 
(1908),  41  Ind.  App.  364,  366,  83  N.  E.  1017;  Roach  v. 
White  (1884),  94  Ind.  510,  512;  Herbert  v.  Rupertus  (1903), 
31  Ind.  App.  553,  555,  68  N.  B.  598;  Leach  v.  Rains  (1897), 
149  Ind.  152,  157,  48  N.  B.  858.  In  the  case  of  Kinney  v. 
Huering  (1909),  44  Ind.  App.  590,  87  N.  B.  1053,  88  N.  B. 
865,  this  court  in  an  opinion  written  by  Rabb,  J.,  criticised 
the  reasoning  and  conclusion  of  the  cases  holding  that  the 
husband  takes  his  one-third  of  the  deceased  wife's  real  estate 
free  from  her  post-nuptial  debts,  but  under  the  rule  of  stare 
decisis  recognized  the  question  as  settled  and  announced 
that  it  had  become  a  rule  of  property.  The  court,  however, 
held  that  it  was  not  inclined  to  extend  the  application  of  the 
role  and  refused  to  follow  it  in  that  case  because  the  question 
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involved  a  mortgage,  in  the  execution  of  which  the  husband 
had  joined,  and  other  specific  liens,  on  real  estate,  and  for 
the  further  reason  that  the  question  there  arose  between 
heirs  to  the  property  and  did  not  involve  the  question  of 
the  payment  of  general  debts  of  the  estate  of  the  deceased 
wife  out  of  the  fund  derived  from  the  sale  of  the  husband's 
one-third  part  of  real  estate  inherited  from  her.  In  Hamp- 
ton V.  Murphy  (1910),  45  Ind.  App.  513,  86  N.  E.  436,  88 
N.  E.  876,  this  court  in  passing  upon  the  rights  of  a  surviv- 
ing husband  under  §3016,  supra,  said  on  page  519  *'It  is 
not  therefore  subject  to  the  payment  of  the  general  debts  of 
the  deceased  wife.  He  takes  the  one-third  under  the  statute 
absolute,  and  his  right  cannot  be  molested,  except  in  case 
where  he  has  waived  it  by  agreement  or  has  estopped  him- 
self from  any  claim  to  it  •  •  •  If  the  husband  has 
joined  his  wife  in  the  execution  of  a  mortgage  upon  her 
real  estate  he  is  estopped  from  denying  the  jurisdiction  of 
the  probate  court  to  order  all  the  real  estate  sold  thus  mort- 
gaged, if  necessary  to  pay  and  discharge  the  mortgage  lien." 
The  finding  of  facts  shows  the  payment  of  a  mort- 
8.  gage  to  Melvin  A.  Lambert  by  the  executor  amount- 
ing to  $2,575.80  but  it  does  not  show  that  this  mort- 
gage was  for  a  debt  contracted  before  marriage  nor  does  it 
appear  that  the  husband  joined  in  its  execution  or  even 
that  it  was  upon  the  real  estate  sold  by  appellee.  If  the 
mortgage  was  executed  before  marriage,  by  the  terms  of 
the  statute  the  husband's  interest  is  subject  to  its  proi>or- 
tion  of  the  debt.  The  court  stated  its  conclusions  separately 
as  to  the  items  for  .the  physician's  services  and  the  burial 
casket.  These  items  were  .filed  and  allowed  as  credits 
against  the  funds  of  the  estate  derived  from  the  sale  of 
the  Indiana  real  estate,  and  the  court  found  that  each 
item  is  a  proper  charge  agaiost  the  estate  and  should  be 
allowed  as  a  credit  to  the  executor,  and  also  approved  the 
amended  report  which  deducted  one-third  of  the  amount 
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from  appellant's  share  of  the  Indiana  real  estate.  If  the 
conrt  was  warranted  in  finding  these  items  to  be  debts  of 
the  estate,  it  follows  that  they  are  not  debts  of  the  appel- 
lant. No  facts'  are  found  to  show  that  they  are  debts  of 
the  decedent  for  which  appellant's  interest  in  the  real  estate 
may  be  taken  in  payment,  and  therefore  it  was  error  to 
deduct  one-third  of  these  items  from  appellant's  share  of 
the  Indiana  real  estate.  Appellee  contends  that  on  the 
facts  of  this  case  appellant  was  personally  liable  for  all 
of  these  bills  and  cannot  therefore  complain  when  he  is 
only  charged  with  one-third  of  the  amount.  The  conclu- 
sions already  reached  show  the  error  of  this  position.  The 
facts  found  do  not  show  that  credit  was  extended  to  appel- 
lant or  that  he  became  liable  for  any  part  of  these  bills. 
He  is  not  shown  to  have  waived  his  right  under  the  statute 
or  to  have  estopped  himself  to  claim  his  full  one-third  part 
of  the  Indiana  real  estate  as  against  these  items.  The  find- 
ings that  said  items  were  proper  charges  against  the  estate 
is  more  of  a  conclusion  of  law  than  a  finding  of  fact,  but 
if  given  any  effect  at  all  as  a  finding,  it  would  necessarily  be 
against  appellee  as  showing  that  credit  was  not  extended  to 
appellant  but  to  the  estate.  It  therefore  follows  from  the 
finding  of  facts  that  no  part  of  said  claims  can  be  deducted 
from  appellant's  share  of  the  funds  derived  from  the  sale 
of  the  Indiana  real  estate.  The  finding  as  a  whole  is  de- 
fective and  incomplete.  It  should  have  covered  all  the  facts 
involved  in  the  report  and  found  all  the  ultimate  facts  in 
issue.  As  presented,  it  does  not  warrant  the  conclusions 
of  law  or  sustain  the  judgment  rendered.  As  throwing 
some  light  on  questions  more  or  less  involved  in  this  con- 
troversy we  cite  the  following:  Oinson  v.  Heritage  (1873), 
45  Ind.  73,  75,  15  Am.  Rep.  258;  Rariden  v.  Mason  (1903), 
30  Ind.  App.  425,  427,  65  N.  E.  554;  Arnold  v.  Brandt 
(1896),  16  Ind.  App.  169,  44  N.  E.  936;  Filer  v.  Crull 
(1885),  99  Ind.  375;  Litson  v.  Brown  (1866),  26  Ind.  489; 
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Schouler,  Husband  and  Wife  §§119, 120;  Schouler,  Domestic 
Relations  (4th  ed.)  §§69,  70;  15  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  883-888;  21  Cyc.  1223. 

The  judgment  is  therefore  reversed  with  instructions  to 
the  lower  court  to  sustain  appellant's  motion  for  a  new  trial 
and  for  further  proceedings  not  inconsistent  with  this  opin- 
ion. 

Adams,  C.  J.,  Hottel,  P.  J.,  Lairy,  Ibach  and  Shea,  JJ-, 
concur. 

Note.— Reported  In  102  N.  E.  150.  See,  also,  under  (1,  5)  18  Cyc. 
1171;  (2)  18  Cyc.  1171.  1174;  (3)  29  Cyc.  724,  725.  (4)  18  Cyc. 
1180;  (6)  38  Cyc  1985;  (7)  14  Cyc.  81;  (8)  14  Cyc.  126.  199.  Aa 
to  courtesy  and  statutory  regulation  of  it,  see  128  Am.  St  487. 


HiLLIS  V.  DiLS  ET  AL. 

[No.  7.844.    Filed  February  18.  1913.    Rehearing  denied 

June  19,  1913.] 

1.  Descent  and  Distribution. — Husband  and  Wife. — DehU. — Un- 
der S3016  Burns  1908.  Acts  1891  p.  71,  a  suryiving  husband  ac- 
quires one-third  of  his  deceased  wife^s  real  estate  free  from  her 
postnuptial  debts,    p.  579. 

2.  WiLua. — Construction.— Disposition  of  Real  and  Personal  Prop- 
erty in  Same  Words. — Where  a  wlU  purports  to  dispose  of  real 
estate  and  personal  property  in  the  same  words,  and  in  the  same 
connection,  and  it  is  manifest  that  the  testator  intended  both  to  go 
together,  it  will  be  so  construed,    p.  580. 

3.  Wills. — Construction. — Disposition  of  Personal  Property. — Be- 
quests of  personal  property  are  absolute  gifts  unless  something 
appears  in  the  will  to  the  contrary,  since  it  is  a  prima  facie  rule  of 
construction  that  a  testator  by  his  wUl  disposes  of  liis  entire 
estate,    p.  580. 

4.  Wills. — Construction. — General  Rule. — In  the  construction  of  a 
will,  the  court  should  take  into  consideration  all  its  provisions,  • 
and  from  them  place  such  a  construction  thereon,  consistent  with 
the  established  principles  of  law,  as  will  carry  into  effect  the 
general  scheme  and  purpose  of  the  testator,    p.  580. 

6.  WiLLB.-^onstruction. — Disposition  of  Personal  Property. — 
Where  a  testatrix  devised  her  home  to  her  daughter  ''subject  to 
the  conditions  hereinafter  stated,"  and  in  another  clause  gave  all 
the  residue  of  her  estate  to  her  grandsons  and  to  such  daughter. 
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and  provided  that  on  the  death  of  the  daughter  before  the  death 
of  the  grandchildren  the  legacies  given  her  should  go  to  them  to 
the  exclusion  of  her  surviving  husband,  an  unrestricted  gift  to 
the  daughter  was  thereby  indicated  in  which  such  grandsons  had 
no  vested  rights,  so  that  they  could  have  no  claim  against  the 
estate  of  such  daughter  as  to  her  share  under  such  will  for  any 
sum  beyond  that  which  might  remain  at  her  death,    p.  580. 

6.  Wills. — Determinahle  Fee. — Nature  of  Interest. — ^The  owner  of 
a  determinable  fee  in  real  estate  has  all  the  right  of  an  owner  tn 
fee  simple  in  regard  to  the  use  or  disposal  of  the  real  estate,  save 
that  his  fee  is  liable  to  be  defeated  at  any  time  by  the  occur- 
rence of  the  designated  contingency,  and  that  in  the  event  of  a 
sale  by  him,  his  purchaser  would  also  take  a  determinable  fee. 
p.  581. 

7.  Wills. — Disposition  of  Personal  Property. — Enjoyment  hy  Hold' 
er  of  Defeasible  Interest. — Although  one  who  holds  only  a  limited 
interest  in  personalty  bequeathed  to  him  may  not  use  it  in  a  man- 
ner destructive  of  the  rights  of  others  interested  therein,  the 
holder  of  a  defeasible  absolute  interest  in  personal  property  has 
the  right  to  get  the  full  benefit  of  it,  even  to  the  extent  of  using 
it  in  such  a  way  that  it  may  be  consumed,    p.  581. 

8.  Appeal. — Request  for  Oral  Argument. — Briefs. — ^A  request  for 
oral  argument  must  be  seasonably  made,  before  the  time  for  filing 
briefs  has  expired  and  before  their  consideration  by  the  court; 
and  while  it  is  not  improper  to  incorporate  a  petition  for  oral 
argument  in  the  brief,  where  it  is  so  incorporated,  the  cover 
page  of  the  brief  should  show  that  fact  in  order  that  it  may  be 
brought  to  the  attention  of  the  clerk  for  filing,  since  the  court 
will  not  search  the  briefs  to  determine  if  counsel  desire  an  oral 
argument,    p.  582. 

From  Decatur  Circuit  Court ;  Marshall  Hacker,  Judge. 

Action  by  Culver  M.  Hillis  against  Edwin  J.  Dils  and  an- 
other. From  a  judgment  for  defendants,  the  plaintiff  ap- 
peals.   Affirmed. 

John  E.  Oshorn,  Lewis  A.  Harding  and  Horace  C.  Skill- 
man,  for  appellant. 

John  H.  Parker,  George  L.  Tremain  and  RolUn  A.  Turner, 
for  appellees. 

Ibach,  C.  J. — On  August  6,  1896,  Catherine  Black  exe- 
cuted her  last  will  and  testament.    She  died  sometime  dur- 
VoL.  5a— 37 
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ing  the  year  1897.  So  much  of  her  will  as  is  relevant  to 
this  appeal  follows:  ''Enow  all  men,  that  I,  Catherine 
Black,  do  make  and  publish  this  my  last  will  and  testament 
First.  I  giv<e  and  bequeath  to  my  daughter,  Tillie  A.  Dils, 
my  house  and  lot  in  which  I  now  live,  subject  to  the  condi- 
tions hereinafter  stated.  Second.  I  give  and  bequeath  to 
my  grandson,  Culver  M.  Hillis,  one  bed  and  bedding  and 
one  gold  watch  which  was  bought  for  his  mother.  Third. 
All  the  residue  of  my  estate,  real  and  personal  or  mixed, 
I  will  and  bequeath  equally  to  my  grandsons,  Culver  Hillis 
and  Dwight  A.  Charlton,  and  my  daughter,  Tillie  A.  Dils. 
And  further,  I  direct  that  in  case  of  the  death  of  my  daugh- 
ter, Tillie  A.,  before  the  death  of  my  grandchildren,  or  either 
of  them,  all  of  her  legacies  given  in  any  item  of  this  will 
shall  revert  or  descend  to  my  surviving  grandchildren,  or 
either  of  them  if  the  other  is  dead,  to  the  exclusion  of  her 
surviving  husband  if  he  survives  her.  If  either  legatee  dies^ 
his  or  her  portion  shall  go  to  the  survivors.'* 

In  the  settlement  of  the  estate  of  Catherine  Black  and 
the  distribution  of  the  proceeds  thereof,  after  the  payment 
of  all  debts,  $2991.38  was  distributed  according  to  the  tenns 
of  the  will,  that  is,  $997.12  was  given  to  each  of  the  legatees 
mentioned  therein.  It  appears  also  from  the  complaint  and 
answer  that  Tillie  A.  Dils  died  on  October  11,  1908,  intes- 
tate, leaving  as  her  sole  heirs  at  law  her  husband,  appellee 
Dils,  and  her  son,  appellee  Charlton.  At  the  time  of  her 
death  she  was  the  owner  in  fee  simple  and  free  from  incum- 
brance of  190  acres  of  land  valued  at  $50  per  acre  and  was 
possessed  of  personal  property  valued  at  $210,  in  addition 
to  her  interest  in  the  house  and  lot  given  to  her  by  the  will 
of  Catherine  Black. 

Appellant  filed  his  complaint  against  both  appellees  as  a 
creditor  of  Tillie  A.  Dils,  claiming  in  substance  that  he  is 
entitled,  as  one  of  the  surviving  legatees  under  the  will  of 
Catherine  Black,  to  one-half  of  the  aforesaid  sum  of  $997.12, 
paid  to  Tillie  A.  Dils,  or  $498.56,  and  that,  since  the  estate 
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of  Tillie  A.  Dils  was  settled  without  paying  such  sum  to 
him,  he  being  at  the  time  of  settlement  a  minor,  appellees 
are  now  liable  to  him  for  its  payment. 

Appellee  Dils,  being  the  surviving  husband  of  said  Tillie 

A.  Dils,  took  his  share  of  her  estate  as  such  tuider  §3016 

Bums  1908,  Acts  1891  p.  71,  which  share  was  one- 

1.    third  of  her  real  estate  free  from  her  debts^  and  took 
no  share  as  her  heir,  consequently  his  interest  in  her 
separate  real  estate  could  not  be  subjected  to  the  payment 
of  appellant's  claim  in  any  event,  and  the  court  very  proper- 
ly sustained  appellee  Dils'  demurrer  to  the  complaint. 

Appellee  Charlton  averred  in  his  answer,  among  other 
things,  that  said  Tillie  A.  Dils  had,  during  her  life,  used, 
spent  and  disposed  of  all  of  the  money  paid  her  as  one  of 
the  legatees  under  the  wiU,  and  had  no  part  of  it  remaining 
at  the  time  of  her  death,  and  therefore  there  was  no  portion 
of  such  fund  remaining  for  distribution  to  appellant.  Ap* 
pellant's  demurrer  to  this  answer  was  overruled,  and  this 
action  of  the  court  is  the  only  remaining  error  assigned,  and 
presents  the  only  important  question  in  the  case.  In  the 
case  of  Pulse  v.  Osbom  (1903),  30  Ind.  App.  631,  64  N.  B. 
59,  the  will  of  Catherine  Black  under  consideration  was 
construed  with  reference  to  the  house  and  lot  devised  to 
Tillie  A.  Dils,  and  the  court  held  that  she  acquired  a  deter- 
minable fee  in  such  real  estate,  (that  is,  she  became  the 
owner  in  fee  of  the  real  estate,  subject  to  be  defeated  in 
case  of  her  death  before  that  of  appellant  Hillis  and  appellee 
Charlton,  and  liable  to  become  owner  in  fee  simple  in  the 
event  of  their  deaths  occurring  before  hers)  and  that  Hillis 
and  Charlton  had  no  vested  interest  in  such  real  estate  until 
her  death.  The  question  before  us  for  determination  is. 
Was  the  interest  of  Tillie  A.  Dils  in  the  personal  properly 
bequeathed  to  her  upon  the  same  conditions  as  the  real 
estate,  such  an  interest  that  she  might  use,  spend  and  dis- 
pose of  such  personal  property  during  her  life,  without  mak- 
ing her  estate  liable  for  its  value  to  Hillis  and  Charlton  t 
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It  was  said  in  the  case  of  Midvane  v.  Rude  (1896),  146 

Ind.  476,  481,  45  N.  E.  659:    ''Whenever  a  will  purports 

to  dispose  of  real  estate  and  personal  property  in  the 

2.  same  words  and  in  the  same  connection  and  it  is 
manifest  that  the  testator  intended  both  to  go  to- 
gether, it  is  held  that  the  will  must  be  so  construed."  Both 
appellant  and  appellee  rely  upon  holdings  such  as  ihe  above 
to  substantiate  their  argument  that  Tillie  A.  Dils  took  an 
interest  in  the  personalty  bequeathed  to  her  by  her  mother's 
will,  exactly  similar  to  the  interest  she  took  in  the  real  estate 
devised  to  her  by  the  same  instrument,  that  is,  a  defeasible 
fee.  They  diflEer  as  to  what  are  the  rights  of  the  holder  of  a 
defeasible  fee  in  personalty. 

At  common  law  the  rule  in  bequests  of  personal  property 

was  different  from  that  concerning  devises  of  real  estate, 

and  the  question  in  bequests  of  personal  property  was, 

3.  whether  the  context  of  the  will  showed  an  intention 
to  give  anything  less  than  the  absolute  ownership  of 

the  property,  and  if  no  such  intention  appeared,  the  abso- 
lute ownership  was  held  to  pass.  This  rule  applies  with 
even  greater  force  under  modern  law,  where  the  prima  facte 
rule  of  construction  is,  that  the  testator  is  disposing  of  his 
entire  estate.  So  it  is  the  rule  that  gifts  of  personal  pn^r- 
ty  are  absolute  gifts  unless  something  appears  in  the  will 
to  the  contrary.    Page,  Wills  §595. 

It  is  our  duty  in  the  construction  of  the  will  before  us  to 

take  into  consideration  all  of  its  provisions  and  from  them 

to  place  such  a  construction  upon  it,  consistent  with 

4.  the  established  principles  of  law,  as  will  carry  into 
effect  the  general  scheme  and  purpose  of  the  testator. 
Keeping  this  general  principle  in  mind,  we  are  con- 

5.  vinced  from  the  language  employed  by  the  testator 
that  it  was  her  purpose  and  intent  in  disposing  of 

her  property  to  eliminate  from  all  consideration  the  daugh- 
ter's  husband,  appellee  Dils,  but  that  her  daughter  should 
enjoy  to  the  fullest  extent  her  entire  estate,  both  real  and 
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X>er8onal9  giving  to  her  the  fee  in  the  land,  subject  only  to 
be  defeated  in  ease  of  the  daughter's  death  before  that  of 
the  grandchildren,  and  a  similar  title  to  the  personal  prop- 
erty. The  will  contains  nothing  to  restrict  the  use  of  the 
personal  property  as  to  time,  manner,  or  form,  nothing  that 
would  indicate  a  trust,  or  that  there  was  a  limitation  to  the 
income  of  the  legacy,  but  rather  the  language  used  indicates 
an  unrestricted  gift  in  which  the  grandchildren  had  no 
vested  rights  before  her  death,  and  would  have  no  claim 
against  her  estate  for  any  sum  beyond  that  which  might 
remain  at  her  death. 

The  owner  of  a  determinable  fee  in  real  estate  has  all  the 
right  of  an  owner  in  fee  simple  in  regard  to  the  use  or  dis- 
posal of  the  real  estate;  he  may  use  it  in  any  way, 

6.  may  cut  and  sell  the  trees  growing  upon  the  land, 
strip  the  sod  and  clay  from  its  surface,  take  out  the 

minerals  from  underneath,  sell  it  without  restriction;  his 
rights  being  equivalent  to  those  of  an  owner  in  fee  simple, 
save  that  his  fee  is  liable  to  be  defeated  at  any  time  by  the  oc- 
currence of  the  contingency  by  which  it  is  determined,  and  if 
he  should  sell,  his  puchaser  would  also  take  a  determinable 
fee.  But  no  owner  of  real  estate  can  entirely  use  up  or 
destroy  his  property,  though  he  may  so  use  it  as  to  make  it 
of  less  value  than  it  possessed  when  he  acquired  it.  From 
the  nature  of  real  property,  however  used,  there  will  always 
be  left  a  portion  of  the  earth's  surface  from  the  ownership 
of  which  the  holder  of  a  determinable  fee  is  liable  to  be 
divested,  although  he  may  have  denuded  it  to  bare  rock,  and 
made  it  practically  valueless  for  any  purpose,  and  in  so 
doing  have  remained  wholly  within  his  legal  rights.  See, 
Gannon  v.  Peterson  (1901),  193  111.  372,  62  N.  E.  210,  55 
L.  R.  A.  701.     Personal  property  is  of  a  different 

7.  nature,  and  its  absolute  owner  is  privileged  to  use  it 
in  any  way,  but  since  from  the  nature  of  personal 

property  it  may  be  entirely  consumed  or  destroyed  by  using 
it,  the  holder  of  a  defeasible  absolute  interest  in  personal 
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property  has  the  right  to  get  the  full  benefit  of  it,  even  to 
the  extent  of  using  it  in  such  a  way  that  it  may  be  eonsomed. 
This  is  not  the  rule  in  cases  where  it  appears  from  tiie  will 
itself  that  a  limited  interest  only  in  personally  was  be> 
queathed,  but  such  we  do  not  find  here. 

It  follows  that  the  answer  of  api>ellee  setting  forth  the 
facts  relative  to  the  manner  in  which  the  fund  sued  for 
was  obtained  originally^  and  showing  that  it  had  all  been 
spent  by  Tillie  A.  Dils  during  her  lifetime,  and  that  none 
of  it  remained  at  the  time  of  her  death,  was  a  complete  de- 
fense to  appellant's  claim,  and  the  trial  court  did  not  err 
in  overruling  appellant's  demurrer  thereto. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

IbagH;  J. — Appellant,  in  his  brief  for  rehearing  has  urged 
the  same  matters  presented  in  his  original  brief.  Li  addi- 
tion, he  insists  that  the  court  should  have  granted  his  appli- 
cation for  oral  argument.  No  petition  for  oral  argument 
was  filed  with  the  clerk  of  this  court,  or  in  any  way  brought 
to  the  court's  attention  so  that  the  court  could  ascertain 
from  the  files  of  the  clerk,  or  the  clerk's  memorandum  on 
the  transcript,  that  there  had  been  a  request  for  oral  argu- 
ment. On  the  last  page  of  appellant's  original  brief,  just 
above  the  signature  of  counsel,  counsel  asked  an  oral  argu- 
ment. 

A  request  for  oral  argument  must  be  seasonably  made^ 

before  the  time  for  filing  briefs  has  expired,  and  before 

consideration  by  the  court,  and  the  court  is  not  re- 

8.  quired  to  search  the  briefs  in  order  to  find  out  wheth- 
er counsel  desire  an  oral  argument,  in  this  case  the 
request  was  not  discovered  until  after  the  case  had  been 
partially  considered,  and  a  decision  practically  agreed  upon. 
It  is  undoubtedly  the  rule  that  a  party  in  this  court  is 
entitled  to  an  oral  argument,  imder  Rule  26  of  this  court, 
in  all  cases  where  a  proper  written  application  has  been 
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filed,  but  the  request  for  oral  argument  must  be  made  in 
such  form  that  it  can  be  ascertained  by  the  court  before 
reading  the  briefs  through  for  final  consideration  of  the  case. 
It  is  not  improper  to  incorporate  a  petition  for  oral  argu- 
ment with  the  appellant's  or  appellee's  brief,  but  if  this 
is  done,  the  cover  page  of  the  brief  should  show  that  it  con- 
tains the  party's  brief,  and  his  petition  for  an  oral  argu- 
ment, in  order  that  the  latter  be  brought  to  the  attention 
of  the  clerk  of  the  court  for  filing,  and  to  the  attention  of 
the  court  when  the  cases  are  distributed  for  decision.  Ap- 
pellant failed  to  make  a  proper  application  for  oral  argu- 
ment, therefore  he  was  not  entitled  to  oral  argument. 
Petition  for  rehearing  denied. 

NOTEL— Reported  In  100  N.  El  1047;  102  N.  E>.  140.  See,  also, 
under  (1)  14  Gyc.  69;  (2)  40  Gyc.  1525;  (3,  5)  40  Cyc.  1607;  (4) 
40  Gyc  1413;  (6)  10  Cyc.  602;  (7)  16  Cyc.  619;  40  Cyc.  1997;  (8) 
3  Cyc.  210.  Ab  to  testator's  Intent  as  test  of  quality  of  bequest,  see 
140  Am.  St  613.  As  to  right  of  first  taker  to  consume  estate  in 
cases  of  bequest  for  life,  see  139  Am.  St  73.  For  a  discussion  of  the 
interest  given  by  a  general  bequest  of  personalty  with  an  unlimited 
power  of  disposition,  see  17  Ann.  Cas.  480. 


Wabash  Railroad  Company  et  al.  v.  Grate. 

[No.  7,966.    FUed  June  19,  1913.] 

1.  Frattd. — Actions. — Complaint, — ^A  complaint  by  a  property  own- 
er against  a  railroad  company  for  damages  resulting  from  defend- 
ant's removal  of  its  shops,  etc.,  to  another  city,  is  insufficient  on 
the  theory  of  fraud,  notwithstanding  some  of  its  averments  indi- 
cate that  it  proceeds  on  the  theory  that  plaintiff  was  induced  to 
purchase  his  property  by  defendant's  fraudulent  representations, 
where  it  contains  no  averments  that  such  representations  were 
false,  or  that  they  were  fraudulently  made  knowing  them  to  be 
false,  or  that  they  were  recklessly  made  not  knowing  whether 
they  were  true,  or  that  they  were  made  for  the  purpose  of  cheat- 
ing or  defrauding  plaintiff,    pp.  588, 589. 

2.  Fbaud. — False  Representations, — Existinff  or  Past  Facts, — Rep- 
resentations as  to  Future  Acts. — Alleged  statements,  representa- 
tions, acts  and  conduct  which  were  not  made  with  reference  to  an 
alleged  existing  or  past  fact,  but  which  relate  to  and  are  repre- 
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sentations,  statements  and  conduct  with  reference  to  a  thins  to 
be  done  in  the  future,  are  insufficient  grounds  on  which  to  predi- 
cate fraud,    p.  589. 

3.  Contracts. — Complaint. — PreaumpHons, — ^Where  it  is  not  al- 
leged in  the  complaint  that  the  contract  relied  on  was  in  writing, 
it  will  be  presumed  to  be  verbal,    p.  591. 

4.  CoNTBACTS. — Actions. — Variance. — Where  plaintiff  alleges  an  oral 
contract,  he  is  bound  thereby,  and  will  not  be  permitted  to  recoTer 
on  proof  showing  that  it  was  in  fact  in  writing,    p.  586. 

5.  E^nDKNCI;.— Parol  Evidence—Written  Con^roc*.— Where  a  writ- 
ten contract  appears  to  be  complete^  it  is  presumed  to  be  the 
repository  of  the  final  intention  and  agreement  of  the  parties, 
and  it  cannot  be  changed,  modified,  added  to  or  subtracted  from 
by  proof  of  any  prior  or  contemporaneous  parol  agreement,  except 
as  to  the  consideration,  which  may  be  contradicted  by  parol, 
unless  from  the  language  of  the  writing  it  appears  that  the  stipu- 
lation as  to  the  consideration  is  contractual,    p.  595. 

6.  Railroads. — Location   of   Division   Buildings. — Maintenamee.^ 
Contract. — Evidence. — ^In  an  action  for  damages  against  a  railroad 
company  on  account  of  the  removal  of  its  shops,  etc.,  to  another 
city,  plaintiff  alleging  that  he  purchased  certain  real  estate  in  tlie 
town  where  such  shops^  etc.,  were  originally  located  because  of 
defendant's  representations  that  it  would  locate  and  maintain  Ms 
shops,  etc.,  there,  evidence  of  certain  written  contracts,  neither  of 
whicli  contained  any  agreement  that  defendant  would  permanent- 
ly maintain  its  shops,  etc..  In  such  town,  and  the  representations 
of  defendant's  officers  as  to  the  intended  permanency  of  such  loca- 
tion of  shops,  etc.,  was  Insufficient  to  support  a  judgment  for 
plaintiff  on  the  theory  of  a  contract  between  defendant  and  plain- 
tiff binding  defendant  to  maintain  its  shops,  etc.,  at  such  town, 
p.  597. 

From  Superior  Court  of  Allen  County ;  Owen  N.  Heaton, 
Judge. 

Action  by  George  Orate  against  the  Wabash  Railroad 
Company  and  another.  Prom  a  judgment  for  plaintiff,  the 
defendants  appeal.    Reversed. 

Edwin  P.  Hammond,  William  V.  Stuart,  Dan  W.  Simms, 
Allison  E.  Stuart  and  Fred  E,  Zollars,  for  appellants. 
Thomas  L.  Wickunre  and  Colerick  dk  Hogan,  for  appellee. 

HoTTEL,  P.  J. — This  is  an  appeal  from  a  judgment  re- 
covered by  appellee  in  an  action  brought  by  him  in  the 
Dekalb  Gireuit  Court  against  appellants  to  reeover  damages 
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alleged  to  have  resulted  to  appellee  on  account  of  the  re- 
moval by  appellant  railroad  company  from  the  town  of 
Ashley  in  said  county,  its  division  terminal  and  headquar- 
ters, and  the  resulting  abandonment  and  dismantlement  of 
the  roundhouse,  shops  and  other  structures  necessary  to 
and  connected  with  said  division  terminal  at  said  place. 
The  complaint  is  in  a  single  paragraph  a  demurrer  to  which 
was  overruled.  Appellants  filed  a  separate  and  several  an- 
swer in  six  paragraphs.  The  first  paragraph  of  this  answer 
was  a  general  denial ;  the  second  paragraph  alleged  that  the 
contracts  were  not  in  writing;  the  third  and  fourth  para- 
graphs each  set  up  the  six  years'  statute  of  limitations;  the 
fifth  paragraph  alleged  that  the  contracts  were  without  con- 
sideration and  the  sixth  paragraph  alleged  performance  of 
the  contracts  sued  on.  The  sufficiency  of  the  special  answers 
was  not  questioned  by  demurrer,  and  the  only  reply  thereto 
was  a  general  denial.  There  was  a  trial  by  jury  and  a 
finding  and  a  general  verdict  against  both  appellants.  With 
the  general  verdict  the  jury  returned  answers  to  interroga- 
tories. Each  appellant  filed  in  the  following  order  a  motion 
for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict,  a  motion  for  a  new  trial,  and 
a  motion  in  arrest  of  judgment.  These  several  motions 
were  each  overruled  and  each  appellant  saved  an  exception 
to  each  ruling.  These  rulings  and  the  ruling  on  the  de- 
murrer to  the  complaint  are  each  assigned  as  error  and  relied 
on  for  reversal. 

Many  objections  are  urged  against  the  sufficiency  of  the 
complaint  and  in  their  discussion  of  these  objections  and  the 
other  errors  relied  on,  appellants  have  presented  several 
questicms  to  which  there  seem  to  be  no  decisions  of  either 
of  the  courts  of  appeal  of  this  State  directly  applicable.  In 
some  of  the  objections  to  the  complaint  questions  are  pre- 
sented concerning  which  we  are  not  free  from  doubt,  but 
assuming,  without  deciding,  that  the  complaint  states  a 
cause  of  action,  we  have  reached  the  conclusion  that  the 
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evidence  wholly  fails  to  support  the  theory  npon  which  it 
must  be  held  to  be  predicated,  and  for  this  reason  limit  our 
discussion  and  decision  of  the  questions  presented  to  those 
alone  which  involve  the  theory  of  the  complaint  and  the  suffi- 
ciency of  the  evidence  to  support  such  theory. 

The  material  averments  of  the  complaint  are  in  substance 
as  follows:  In  January,  1892,  appellant  railroad  company 
owned  and  operated  certain  lines  of  railroad,  and  desired 
to  build  an  additional  line  from  the  town  of  Monfpelier, 
Ohio,  through  Indiana,  to  the  city  of  Chicago,  and  to  obtain 
at  some  suitable  place  along  such  proposed  line,  and  adja- 
cent thereto,  a  sufficient  quantity  of  land  (not  less  than  100 
acres)  about  one  mile  in  length  on  which  to  establisli  its 
division  headquarters  and  terminal,  and  erect  depots,  round- 
house, side  tracks,  yards  and  all  other  necessary  buildings 
in  connection  therewith.  To  have  acquired  such  land  from  the 
owners  by  direct  purchase  or  by  condemnation,  would  have 
cost  such  company  a  price  far  in  excess  of  the  actual  acreage 
value  thereof,  because  of  the  manner  in  which  the  farms, 
comprising  the  land,  would  have  been  cut  up,  and  to  avoid 
paying  such  excessive  price,  and  as  an  agency  through  which 
to  purchase  such  land  at  a  reasonable  price,  appellant  rail- 
road company  on  March  14,  1889,  through  its  officers  and 
directors  procured  and  caused  the  organization  of  the  ap- 
pellant, Indiana  Improvement  Company.  The  articles  of 
incorporation  of  such  company  stated  that  it  was  organized 
for  the  purpose  of  buying  and  selling  lands,  etc.,  but  the 
real  purpose  of  organizing  such  corporation  was  to  enable 
appellant  railroad  company  to  acquire  through  its  agen<^ 
the  land  needed  by  it,  at  a  reasonable  price,  and  at  the  same 
time  enable  the  organizers  and  stockholders  of  the  improve- 
ment company  to  make  a  profit  by  platting  into  town  lots 
and  selling  the  lands  purchased  by  it  and  not  used  by  the 
railroad  company,  it  being  agreed  by  the  railroad  comx>any 
that  in  consideration  of  the  anticipated  benefits  to  be  derived 
by  it  from  said  transaction  it  would  construct  and  pamar 
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nently  maintain  on  the  land  purchased  by  it  all  of  the  offices, 
buildings  and  structures  aforesaid  and  to  fully  equip, 
operate  and  maintain  said  division  headquarters  thereon, 
thereby  giving  to  said  town  lots  a  permanent  and  enhanced 
value,  and  also  enabling  appellant  improvement  company 
to  more  readily  dispose  of  the  same  at  a  profit.  The  officers, 
directors  and  stockholders  of  the  improvement  company, 
were,  with  but  one  exception,  also  officers  and  directors  of 
the  railroad  company,  and  7/8  of  the  capital  stock  of  such 
improvement  company  was  owned  by  officers,  directors  and 
stockholders  of  the  railroad  company.  The  improvement 
company  was  practically  an  auxiliary  to  the  railroad  com- 
pany and  was  controlled  and  governed  by  the  same  men, 
and  it  with  full  knowledge  and  consent  of  the  railroad  com- 
pany purchased  and  acquired  title  to  more  than  seven  hun- 
dred acres  of  land  in  the  counties  of  Steuben  and  Dekalb, 
and  platted  thereon  the  town  of  Ashley,  and  procured  the 
same  to  be  incorporated  as  a  town  under  the  laws  of  the 
State  of  Indiana,  and  conveyed  to  the  railroad  company, 
112  acres  of  said  land  for  the  uses  above  specified,  which 
land  was  conveyed  for  its  actual  acreage  cost  to  said  im- 
provement company,  which  company,  with  knowledge  of  the 
railroad  company,  and  for  the  purpose  of  inducing  appellee 
and  others  to  purchase  lots  and  invest  money  in  the  im- 
provement and  development  of  the  town  of  Ashley,  repre- 
sented and  agreed  with  appellee  and  others  that  if  they 
would  purchase  lots  and  improve  them,  said  railroad  com- 
pany would  locate  and  permanently  maintain  all  of  the 
buildings,  structures,  etc.,  aforesaid  and  would  fully  equip, 
operate  and  maintain  said  division  terminal  and  head- 
quarters at  said  point;  that  the  railroad  company  would 
give  employment  to  a  large  number  of  persons  at  said  place, 
who,  with  their  families,  would  be  sufficient  in  number  to 
give  to  said  town  a  population  of  from  6,000  to  10,000  per- 
sons, all  of  whom  would  become  permanent  residents  thereof. 
Said  promises,  undertakings,  inducements  and  agreements 
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thus  made  by  the  improvement  company  were  all  made 
with  the  full  knowledge  and  consent  of  the  officers  and 
directors  of  the  railroad  company,  and  were  aU  ratified  and 
adapted  by  it  as  its  personal  promises,  agreements  and  un- 
dertakings, and  were  all  made  for  the  purpose  of  inducing 
appellee  and  others  to  purchase  said  town  lots  and  to  erect 
buildings  thereon.  As  a  further  inducement  to  appellee, 
the  railroad  company  did  establish  a  division  headquarters 
and  division  terminal  at  said  point  and  did  erect  certain 
offices,  buildings,  structures,  etc.,  thereby  giving  employment 
to  a  large  number  of  persons  who  became  and  were  inhabit- 
ants of  said  town,  and  also,  thereupon  agreed  with  apx>ellee 
and  publicly  announced  that  it  was  the  purpose  and  inten- 
tion of  appellant  railroad  company  to  keep  and  perform 
each  and  all  of  the  several  promises,  agreements  and  under- 
takings of  said  Indiana  Improvement  Company.  Belyiag 
thereon,  and  induced  thereby,  appellee  purchased  a  certain 
lot  in  the  town  of  Ashley,  to  wit:  Lots  seven  and  eight  in 
Block  38,  Dekalb  County,  Indiana,  and  paid  to  said  In- 
diana Improvement  Company  therefor  $300,  and  erected  on 
said  lot  a  building  of  the  value  of  $1700,  which  sum  was 
actually  expended  in  its  construction  by  appellee  in  reliance 
upon  said  several  promises  and  agreements  of  i^ppellants, 
and  appellee  in  all  respects  complied  with  his  part  of  said 
agreement;  that  the  railroad  company,  in  violation  of  its 
agreements  abandoned  said  point  as  a  division  terminal  and 
headquarters,  demolished  and  removed  its  said  roundhouse 
from  said  point,  and  dismantled  its  shops,  and  wholly  aban- 
doned the  said  town  of  Ashley  to  appellee's  damage  in  the 
sum  of  $1,500. 

Some  of  its  averments  indicate  that  the  complaint  pro- 
ceeds on  the  theory  that  appellee  was  induced  to  purchase 

and  improve  the  lots  in  question  by  the  fraudulent 
1.    representations,  acts  and  conduct  of  the  agents  and 

officers  of  the  appellant  companies,  but  when  care> 
folly  read,  it  will  be  seen  that  it  is  not  sufficient  on  this 
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theory.  There  is  no  averment  that  such  representations  were 
false  or  that  they  were  falsely  or  fraudulently  made  know- 
ing them  to  be  false  or  that  they  were  recklessly  made  not 
knowing  whether  they  were  true ;  nor  is  there  any  averment 
that  they  were  made  for  the  purpose  of  cheating  and  de- 
frauding appeljee.  New  v.  Jackson  (1912),  50  Ind.  App. 
120,  95  N.  E.  328  and  authorities  there  cited. 

It  also  appears  that  the  statements,  representations,  acts 
and  conduct  relied  on  as  the  inducement  to  appellee  to  pur- 
chase and  improve  the  lots  in  question  related  to  and 
2.  were  representations,  statements  and  conduct  with 
reference  to  a  thing  to  be  done  in  the  future,  viz.,  the 
location  and  permanent  maintenance  of  the  buildings,  etc., 
at  Ashley  and  were  not  made  with  reference  to  an  alleged 
existing  or  past  fact,  and,  hence,  as  averred  furnished  in- 
sufficient ground  upon  which  to  predicate  fraud.  Bennett 
V.  Mclntire  (1889),  121  Ind.  231,  234,  23  N.  E.  78,  6  L.  B.  A. 
736,  and  authorities  there  cited;  Robinson  v.  Reinhart 
(1894),  137  Ind.  674,  682,  36  N.  B.  519;  Smith  v.  Parker 
(1897),  148  Ind.  127, 132, 133,  45  N.  E.  770;  Fouty  v.  Fouty 
(1870),  34  Ind.  433,  435,  436;  Burt  v.  Bowles  (1879),  69 
Ind.  1,  6;  Kain  v.  Rinker  (1891),  1  Ind.  App.  86,  89,  27  N. 
B.  328;  Ayers  v.  Blevins  (1901),  28  Ind.  App.  101,  104,  62 
N.  E.  305. 

We  do  not  mean  to  be  understood  as  saying  or  holding 
that,  under  the  facts  pleaded,  a  complaint  might  not  be  so 
worded  as  to  make  it  sufficient  on  such  theory.    Upon 
1.     this  question  we  express  no  opinion.    It  is  sufficient 
to  say  that  the  complaint  does  not  proceed  on  the 
theory  that  the  agents  iind  officers  of  the  appellant  improve- 
ment company,  for  the  purpose  of  inducing  the  appellee 
to  purchase  and  improve  the  lots  in  question,  falsely  and 
fraudulently  represented  that  it  was  then  the  intention  of 
the  railroad  company  to  permanently  locate  its  division  and 
the  necessary  shops  and  structures  at  said  town  of  Ashley, 
and  that  the  said  improvement  company  had  in  fact  made 
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a  contract  with  the  appellant  railroad  company  for  the  bene- 
fit of  the  purchasers  of  the  lots  in  said  town  of  Ashley 
wherein  such  railroad  company  had  agreed  to  permanently 
locate  its  division  buildings,  and  structures  and  permanently 
maintain  its  division  shops,  etc.,  at  said  town,  when  in  truth 
and  in  fact  it  was  not  then  the  intention  of  such  railroad 
company  to  permanently  locate  its  division  shops,  structures, 
etc.,  at  said  town,  and  when  in  truth  and  in  fact  the  im- 
provement companjr  had  no  snch  contract  or  agreement  tvith 
the  railroad  compwny  for  the  permanent  location  of  said 
division  buildings,  shops,  etc.  Nor  is  it  averred  that  the 
railroad  company  authorized  and  permitted  such  statements 
and  representations  by  the  improvement  company,  knovdng 
them  to  be  false  or  by  its  officers  and  agents  made  the  same 
or  similar  statements,  knowing  them  to  be  false  and  for  the 
fraudulent  purpose  of  aiding  and  assisting  the  improvement 
company  in  inducing  the  appellee  and  others  to  purchase 
and  improve  lots  in  said  town  and  to  cheat  and  swindle  such 
purchasers.  On  the  contrary,  the  complaint  proceeds  on  the 
theory  of  a  valid  binding  agreement  between  the  appellants 
made  for  the  benefit  of  the  purchasers  of  lots  in  said  town 
of  Ashley,  wherein  and  whereby  it  was  agreed  by  the  rail- 
road company  that  if  the  improvement  company  would  sell 
and  convey  to  it  the  groimd  necessary  for  its  buildings  for 
division  purposes  at  the  price  per  acre  originally  paid  by 
such  improvement  company,  that  it  would  in  consideration 
therefor  agree  to  erect  and  permanently  maintain  its  build- 
ings, structures,  etc.,  thereon,  and  that  pursuant  to  this 
arrangement  between  the  two  appellants,  the  improvement 
company,  sold  the  lots  in  question  to  appellee  and  with  the 
knowledge,  consent  and  acquiescence  of  the  railroad  com- 
pany, agreed  with  appellee  that  the  railroad  company  would 
permanently  maintain  its  division  and  necessary  shops, 
buildings,  etc.,  at  said  town. 

Appellee  in  his  brief  concedes  that  the  theory  of  the  com- 
plaint above  indicated  ''is  one  of  the  theories  upon  which 
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the  appellee  predicates  his  right  of  recovery",  but  contends 
that  **in  addition  to  the  right  of  appellee  to  recover  upon 
said  oral  contract*'  that  the  public  declarations  of  the  high- 
est officials  of  the  two  companies  and  their  acts  and  conduct 
made  and  performed  with  the  knowledge  on  the  part  of 
each,  "that  the  people  were  being  informed  of  the  existence 
of  said  oral  contract  and  were  so  informed  for  the  purpose 
of  inducing  such  purchasers  to  act  thereon  and  purchase 
lots,  created  a  contract  between  said  companies  and  such 
purchasers  upon  which  such  purchasers  had  a  right  to  rely, 
such  declarations,  acts  and  conduct  being  used  with  the 
knowledge  of  each  of  said  companies  as  inducements  for  the 
sale  of  such  lots  to  the  appellee  and  others.'*  We  need  not 
express  any  opinion  as  to  the  correctness  of  this  contention 
because  appellee's  position,  as  will  be  hereafter  disclosed,  is 
not  strengthened  thereby. 

It  is  not  alleged  that  such  contract  or  that  any  of  the  con- 
tracts or  agreements  relied  on  were  in  writing,  hence  they 
will  be  presumed  to  be  verbal.    Ltmgford  v.  Freeman 

3.     (1877),  60  Ind.  46,  50;  Krohn  v.  Bantz  (1879),  68 
Ind.  277,  279;  CarUsle  v,  Brennan  (1879),  67  Ind. 
12, 18;  Wolke  v.  Fleming  (1885),  103  Ind.  105, 106,  2  N.  E. 
325,  53  Am.  Bep.  495. 

The  jury  by  its  answers  to  interrogatories  expressly 
found  that  the  promoters  or  syndicate  of  the  ''Indiana  Im- 
provement Company"  a  few  days  before  the  incorporation 
of  such  company  entered  into  a  written  agreement  with  the 
appellant  Wabash  Railroad  Company  of  which  the  follow- 
ing is  a  copy: 

**St.  Louis,  Mo.,  March  17,  1892. 

Mr.  Chas.  M.  Hays,  Oeneral  Manager. 

Dear  Sir: — On  behalf  of  the  syndicate  formed  on 
the  9th  day  of  Peby.  1892,  for  the  purpose  of  buying 
land  along  the  Chicago-Detroit  extension  of  the  Wabash 
Railroad,  composed  of  James  F.  How,  Chas.  M.  Hays, 
Gary,  Wells  H.  Blodgett,  0.  D.  Ashley  and  others.  One 
of  the  principal  objects  of  the  above  syndicate  is  to 
lay  out  and  plat  a  townsite  at  the  division  point  to  be 
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established  by  the  Wabash  Railroad  Company.  The 
syndicate  having  secured  options  on  a  tract  of  land 
lying  along  said  railroad  line  commencing  at  the  prin- 
cipal street  or  road,  running  north  and  south  in  the 
present  town  of  Hudson,  thence  running  east  of  said 
street  one  and  a  fourth  miles. 

In  consideration  of  the  advantage  and  profits  to  be 
derived  by  the  syndicate  in  location  of  the  Company's 
dei>ot,  terminals  and  shops  on  the  grounds  above  men- 
tioned, I  make  you  the  following  proposition,  subject 
to  the  approval  of  the  executive  committee:  First: 
We  will  sell  to  the  Railroad  Company  whatever 
ground  they  may  need  not  to  exceed  one  hundred 
acres,  at  the  same  price  we  pay,  at  any  time  before  the 
townsite  is  platted ;    •    •    • . 

Provided,  however,  that  the  depot  shall  be  located  at 
least  2,500  feet  east  of  the  above  mentioned  Hudson 
road  (which  is  on  Township  line)  and  that  the  shops 
shall  be  located  east  of  the  Depot.  Respectively  sub- 
mitted, Theo.  Gary,  Manager  for  the  Syndicate. 

Accepted.     The  Wabash  R.  R.  Co.     By  Chas.  M. 
Hays,  Oen'l  Manager. 
March  17,  '92.*' 

The  jury  also  found  by  its  answers  to  interrogatories 
the  following  facts:  Appellant  ** Indiana  Improvement 
Company*'  was  incorporated  on  April  2,  1892.  On  May  2, 
1892,  after  its  incorporation  the  board  of  directors  of  such 
improvement  company  in  a  meeting  of  such  directors  ap- 
proved said  contract  above  set  out  and  made  a  record  of 
their  approval.  This  was  the  only  contract  relating  to  said 
matter  shown  by  the  records  of  said  improvement  company. 
Pursuant  to  said  contract  the  improvement  company  on 
Aug.  13,  1892,  by  a  deed  signed  by  its  president  and  secre- 
tary conveyed  and  warranted  to  appellant  railroad  com- 
pany 96  and  24/100  acres  of  land,  the  consideration  ex- 
pressed in  said  deed  being  $8708.50  which  deed  was  duly 
recorded  on  December  10,  1892.  Theodore  Gary  was  the 
manager  of  said  improvement  company  from  sometime  in 
1892  to  sometime  in  1896  and  as  such,  after  various  verbal 
conversations  with  appellee  entered  into  a  written  contract 
with  him  of  which  the  following  is  a  copy : 
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"This  contract  made  and  entered  into  this  18th  day 
of  January,  1893,  by  and  between  the  Indiana  Improve- 
ment Company,  the  seller,  a  corporation  organized 
under  and  by  virtue  of  the  laws  of  the  State  of  Indiana, 
in  that  behalf  enacted,  and  George  Grate,  of  the 
County  of  Dekalb,  State  of  Indiana,  the  buyer:  Wit- 
nesseth,  that  the  seller  has  sold  to  the  buyer,  and  the 
buyer  has  purchased  from  the  seller,  the  following  de- 
scribed real  estate  situate  in  the  Town  of  Ashley, 
County  of  Dekalb,  State  of  Indiana,  to-wit:  Lots 
seven  (7)  and  eight  (8),  in  Block  Number  Thirty- 
eight  (38)  at  and  for  the  price  and  sum  of  Three  Hun- 
dred Dollars  ($300.00),  to  be  paid  as  follows:  One 
Hundred  Dollars  cash,  the  receipt  of  which  is  hereby  ac- 
knowledged by  the  seller,  and  which  is  a  part  of  the 
consideration  of  the  sale,  and  the  balance  whereof  is 
payable  in  the  following  manner,  to-wit:  One  Hun- 
dred Dollars  on  or  before  one  year  after  date,  and  One 
Hundred  Dollars  on  or  before  two  years  after  date,  as 
evidenced  by  two  promissory  notes  of  even  date  here- 
with, without  any  relief  from  valuation  or  appraise- 
ment laws,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  the  interest  payable  annually  with  attorney's 
fees.  The  seller  agrees  to  furnish  a  complete  abstract 
of  title  to  said  buyer;  the  seller  also  agrees  to  pay  all 
state,  county  and  special  taxes  on  said  property,  ex- 
cepting taxes  of  every  nature  assessed  after  April  1st, 
1893,  and  thereafter,  which  it  is  expressly  understood 
and  agreed  that  the  buyer,  his  heirs  or  assigns  shall 
pay  all  taxes  and  assessments  of  every  nature  assessed 
against  said  real  estate  after  April  1st,  1893;  that  if 
not  paid  said  deed  shall  be  subject  thereto.  The  seller 
agrees  to  deliver  to  buyer  or  order  a  general  warranty 
deed,  properly  executed,  and  free  and  clear  of  all 
taxes  and  incumbrances  down  to  April  1st,  1893,  upon 
the  payment  by  the  buyer,  his  heirs  or  assigns  of  the 
two  notes  herein  referred  to ;  if  the  buyer  fail  to  pay  all 
of  the  notes  herein  described,  or  the  interest  upon  the 
same  when  it  becomes  due,  he  shall  forfeit  to  the  seller 
all  sums  of  money  paid  as  fixed  and  liquidated  damages, 
and  not  as  a  penalty ;  and  upon  such  default  the  said 
buyer,  his  heirs  or  assigns,  diall  have  no  further  right, 
title  or  interest  in  any  way  whatsoever  in  and  to  said 
described  real  estate." 

Pursuant  to  this  contract  the  improvement  company  on 
Vol.  53—38 
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July  6,  1896,  executed  to  the  appellee  its  warranty  deed  to 
the  lots  in  question,  the  consideration  expressed  in  said  deed 
being  $300.  There  was  never  any  other  written  contract 
between  appellee  and  said  improvement  company  relating 
to  said  lots,  except  said  deed  and  the  contract  pursuant  to 
which  said  deed  was  made,  and  there  was  no  written  con- 
tract of  any  kind  between  appellee  and  the  railroad  com- 
pany. There  was  no  written  contract  of  any  kind  between 
appellee  and  the  railroad  company  relating  to  the  establish- 
ment by  said  company  of  its  division  headquarters,  terminal, 
etc.,  or  erecting  its  oflSces,  shops,  roundhouse  or  buildings  at 
said  town  of  Ashley  and  no  written  contract  of  any  kind  with 
reference  to  said  company  either  permanently  or  temporari- 
ly maintaining  such  division  headquarters,  terminal  and 
buildings  at  said  point.  The  railroad  company  about  the 
month  of  July,  1907,  removed  from  said  town  of  Ashley  the 
division  terminal,  structures,  etc.,  mentioned  in  the  complaint 
that  were  so  installed  by  the  railroad  company  at  Ashley 
in  1892  or  1893,  and  were  by  such  company  maintained  there 
until  their  removal  to  Montpelier,  Ohio,  about  July,  1907. 
It  is  earnestly  contended  by  appellants  that  they  were 
entitled  to  judgment  on  said  answers  to  interrogatories.  In 
support  of  this  contention  they  urge  in  effect:  (1)  That 
such  answers  affirmatively  find  that  the  contracts  relied  on 
by  appellee  as  being  verbal  and  on  which  he  bases  his  right 
to  recover,  were  in  writing,  and  that  having  predicated  his 
right  of  action  upon  verbal  contracts  he  cannot  recover  on 
written  contracts.  (2)  That  the  written  contracts  found  by 
the  jury  to  have  been  entered  into,  contain  no  agreement 
on  the  part  of  either  of  the  appellants  that  the  railroad  com- 
pany should  permanently  maintain  its  division  terminal, 
buildings,  etc.,  at  Ashley  as  alleged  in  appellee's  complaint 
and  hence  could  not  in  any  event  support  a  judgment  in 
appellee's  favor.  (3)  That,  even  if  it  be  conceded  that  ap- 
pellants had  verbally  agreed  with  appellee  as  alleged  in  his 
complaint,  and  that  such  agreements  were  valid  and  enforce- 
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able,  that  the  findings  of  the  jury  show  a  substantial  com- 
pliance therewith  according  to  the  reasonable  intendment 
and  meaning  thereof. 

There  can  be  no  doubt  but  that  appellee  is  bound  by  the 
averments  of  his  complaint  and  having  alleged  an  oral  con- 
tract, he  will  not  be  permitted  to  recover  upon  proof 

4.  showing  that  the  contract  relied  on  was  in  fact  in 
writing.    Lake  Shore,  etc.,  R.  Co.  v.  Bennett  (1883), 

89  Ind.  457,  461;  Stewart  v.  Cleveland,  etc.,  R.  Co.  (1898), 
21  Ind.  App.  218,  226,  52  N.  E.  89 ;  HaU  v.  Pennsylvania  Co. 
(1883),  90  Ind.  459,  464;  Louisville,  etc.,  B.  Co.  v.  Godman 
(1885),  104  Ind.  490,  493,  4  N.  E.  163;  IndianapoUs,  etc., 
R.  Co.  V.  Forsythe  (1892),  4  Ind.  App.  326,  29  N.  E.  1138. 
It  is  also  true  that  the  written  contracts  offered  in  evidence, 
contain  no  agreement  on  the  part  of  either  of  appellants,  to 
the  effect  that  the  railroad  company  would  permanently 
maintain  its  division  headquarters,  buildings,  etc.,  at  the 
town  of  Ashley,  and  hence  furnish  no  support  to  the  vital 
issue  tendered  by  the  complaint. 

It  is  insisted,  however,  by  appellee,  in  effect,  that  there 

is  no  finding  by  the  jury  that  there  was  no  verbal 'Rgree- 

ment  of  the  character  alleged  in  his  complaint,  and  that  we 

must  therefore  assume  in  favor  of  the  general  verdict  that 

such  oral  agreement  was  proven.    It  is  a  general  rule 

5.  that  where  a  written  contract  appears  to  be  complete, 
it  is  presumed  to  be  the  repository  of  the  final  inten- 
tion and  agreement  of  the  parties  in  regard  to  the  subject- 
matter  of  such  agreement,  and  that  such  agreement  cannot 
be  changed,  modified,  added  to  or  subtracted  from  by  proof 
of  any  prior  or  contemporaneous  parol  agreement.  Carr 
V.  Hayes  (1887),  110  Ind.  408,  414,  11  N.  E.  25;  Diven  v. 
Johnson  (1888),  117  Ind.  512,  515,  20  N.  E.  428,  3  L.  R.  A. 
308;  Singer  Mfg.  Co.  v.  Suits  (1897),  17  Ind.  App.  639, 
641,  47  N.  E.  341;  Stevens  v.  Flannagwn  (1892),  131  Ind. 
122,  128,  30  N.  E.  898 ;  Western  Pwv.,  estc,  Co.  v.  Citizens 
St.  R.  Co.  (1891),  128  Ind.  525,  535,  537,  26  N.  E.  188,  25 
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Am.  St.  462 ;  Conant  v.  National  State  Bank  (1889) ,  121  Ind. 
323,  22  N.  E.  250;  Pickett  v.  Green  (1889),  120  Ind.  584, 
588,  22  N.  E.  737;  Stewart  v.  Babbs  (1889),  120  Ind.  568, 
22  N.  E.  770;  Gemmer  v.  Hunter  (1905),  35  Ind.  App.  501, 
504,  506,  74  N.  E.  586.  An  exception  to  the  rule  just  an- 
nounced prevails  with  reference  to  the  consideration  recited 
in  a  deed,  or  writing  of  any  kind,  the  general  rule  in  such 
cases  being  that  'Hhe  consideration  expressed  in  an  instru- 
ment of  writing  may  be  varied  or  contradicted  to  almost  any 
conceivable  extent."  Pickett  v.  Green,  supra,  and  cases 
there  cited.  However,  this  rule  has  its  exceptions.  In 
Pickett  V.  Green,  supra,  the  Supreme  Court  in  commenting 
on  this  rule  and  the  reason  for  its  existence  on  page  588 
said:  ''The  reason  generally  given  for  the  rule  is  that  the 
language  with  reference  to  the  consideration  is  not  contract- 
ual ;  it  is  merely  by  way  of  recital  of  a  fact,  viz.,  the  amoimt 
of  the  consideration,  and  not  an  agreement  to  pay  it,  and 
hence  such  recitals  may  be  contradicted.  There  is  also  a 
rule,  so  well  known  that  it  needs  no  citation  of  authority, 
to  the  effect  that  parol  testimony  cannot  be  received  to  vary, 
contradict,  or  add  to  the  terms  of  a  written  contract;  and 
out  of  this  grows  the  exception  to  the  rule  first  above  stated, 
that  where  the  contract  is  complete  upon  its  face,  a  stipula- 
tion as  to  the  consideration  becomes  contractual,  and  where 
there  is  either  a  direct  and  positive  promise  to  pay  the  con- 
sideration named,  or  an  assumption  of  an  encumbrance  on 
the  part  of  a  grantee  in  a  deed  which  becomes  binding  upon 
its  acceptance,  then  the  ordinary  rules  with  reference  to 
contracts  apply,  and  the  consideration  expressed  can  no 
more  be  varied  by  parol  than  any  other  portion  of  the  writ- 
ten contract.''  See  authorities  cited.  Appellants  contend 
that  the  contract  between  appellee  and  the  improvement 
company  pursuant  to  which  the  appellee's  deed  was  made, 
shows  the  consideration  to  be  contractual  in  character  and 
hence  under  the  rule  above  announced,  cannot  be  contra- 


MAY  TERM,  1913.  597 


Wabash  R.  Co.  v.  Grate— 53  Ind.  App.  583. 


dieted  or  added  to,  by  evidence  of  an  oral  agreement  show- 
ing an  additional  or  different  consideration. 

Assuming,  without  deciding,  that  appellants  are  in  error 
in  this  contention  and  that  under  the  averments  of  his  com- 
plaint, appellee  might  have  proven  a  verbal  agreement 
6.  between  himself  and  the  appellants  by  which  they 
agreed  as  part  of  the  consideration  for  his  buying  the 
lot  in  question  that  the  division  terminal,  buildings,  etc.,  of 
the  railroad  company  should  be  permanently  located  at  the 
town  of  Ashley,  the  possibility  of  Such  proof,  under  the 
issues,  would  prevent  a  judgment  on  the  answers  to  inter- 
rogatories, but  when  we  come  to  consider  the  motion  for  a 
new  trial  and  look  to  the  evidence,  we  find  that  no  such  proof 
was  made.  When  we  look  to  the  evidence  we  find  that  the 
facts  found  by  the  jury  in  its  answers  to  interrogatories 
are  undisputed  and  we  also  find  that  the  written  contracts 
above  set  out  were  the  only  contracts  either  written  or  ver- 
bal shown  to  have  been  entered  into  between  appellants 
themselves  or  between  either  of  them  and  appellee.  There 
was  some  evidence  tending  to  show  that  some  of  the  officers 
of  the  two  companies,  and  especially  of  the  improvement 
company,  had  by  certain  letters,  advertisements,  statements, 
and  public  utterances,  represented  in  effect  that  the  loca- 
tion of  said  terminal  station,  buildings,  etc.,  were  in- 
tended to  be  permanent,  but  none  of  these  statements  could 
be  said  to  be  contractual  in  character.  They  were  merely  the 
statements  and  representations  of  such  officers  of  what  they 
claimed  to  be,  the  then  present  intention  and  understanding 
of  such  companies,  which,  if  untrue,  could  at  most  furnish 
grounds  upon  which  fraud  might  be  predicated,  but  they 
were  in  no  sense  of  the  nature  of  an  agreement  or  contract 
intended  to  obligate  or  bind  such  railroad  company  to  so 
permanently  locate  such  terminal  station,  buildings,  etc., 
at  said  point.  As  to  the  validity  and  effect  of  a  contract  of 
the  kind  herein  sued  on,  whether  verbal  or  written,  when 
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made  for  the  purposes  and  under  the  circumstances  averred 
in  the  complaint,  we  express  no  opinion.  It  is  clear  that  the 
decision  is  not  supported  by  sufficient  evidence  and  hence 
the  motion  for  new  trial  should  have  been  sustained. 

Many  other  reasons  for  a  reversal  of  the  judgment  are  pre- 
sented and  argued  by  appellant  with  persuasive  force  and 
reason,  but  it  is  apparent  that  the  conclusion  we  have 
i-eached  will  necessitate  a  complete  change  and  reformation 
of  the  pleadings,  and  such  questions  will  not  likely  arise 
again.  The  judgment  is  reversed  with  instructions  to  the 
court  below  to  grant  a  new  trial,  and  to  permit  appellee  to 
amend  his  complaint  if  he  so  desires,  and  for  £ruch  further 
proceedings  as  may  not  be  inconsistent  with  this  opinion. 

Note.— -Reported  in  102  N.  E.  155.  See,  also,  under  (1)  20  Cyc 
95,99;  (2)  20  eye.  20;  (3)9Cyc.  715;  (4)9Cyc.753;  (5)  17  Qyc 
596,  648 ;  (6)  33  Cyc.  115.  As  to  knowledge  by  defendant  of  falsity 
of  representation  and  his  intent  to  deceive  plaintiff  as  essential 
grounds  of  action  for  fraud,  see  18  Am.  St  559.  As  to  admissibility 
of  parol  eyldence  to  vary  writing  in  respect  of  the  consideration,  see 
56  Am.  St  664.  On  the  question  of  statements  regarding  future  as 
a  fraud,  see  35  L.  R.  A.  420,  437. 


GuYNN  V.  Daugherty. 

[No.  8,043.   Filed  June  19,  1913.] 

1.  Appeal. — Review, — RuUnff  on  Motion  to  Make  Complaint  More 
Specific, — Where  a  complaint  to  recover  on  a  written  agre^nent 
for  the  payment  of  a  certain  sum,  alleged  that  the  consideratloQ 
therefor  was  the  payee's  agreement  to  dismiss  certain  actions 
which  he  had  pending  against  defendant  and  to  permit  judgment 
by  default  in  a  proceeding  to  set  aside  the  probate  of  a  certain 
will,  and  alleged  generally  that  such  payee  had  performed  his 
part  of  the  agreement,  the  overruling  of  a  motion  to  make  such 
complaint  more  specific  by  stating  the  titles  of  the  actions  and 
whether  such  causes  as  were  agreed  upon  were  in  fact  dismissed 
was  not  erroneous,    p.  603. 

2.  OoNTRACTS. — Actions. — Complaint. — Sufflcieni>y. — ^A  ccMuplalnt  by 
the  assignee  of  a  written  agreement  for  the  payment  of  certain 
money  to  be  derived  from  the  sale  of  certain  property,  to  recover 
on  an  amount  alleged  to  be  due  thereon,  setting  forth  the  agree* 
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m^t  and  the  assignment  thereof,  alleging  the  consideration  for 
its  executicm  to  be  the  dismissal  of  certain  pending  actions  and 
payee's  agreement  to  permit  Judgment  by  default  in  a  certain  pro- 
ceeding, and  alleging  generally  the  payee's  performance  of  his 
part  of  the  agreement,  that  defendant  had  sold  the  property  and 
that  a  certain  amount  was  still  due  from  defendant  out  of  the 
proceeds  thereof,  was  sufficient  to  withstand  a  demurrer,    p.  603. 

3.  Appeal. — Review, — Harmless  Error, — Ruling  on  Demurrer  to 
Answer. — Sustaining  a  demurrer  to  a  paragraph  of  answer,  the 
material  allegations  of  which  were  provable  under  other  para- 
graphs, was  not  erroneous,    p.  603. 

4.  Intebest. — Right  to  Recover, — Review  on  Appeal, — Where 
there  has  been  a  vexatious  delay  in  the  payment  of  an  amount 
due,  interest  may  be  charged  from  the  date  when  due,  so  that 
in  an  action  for  the  recovery  of  a  sum  alleged  to  be  due  plain- 
tiff, where  there  was  some  evidence  warranting  the  trial  court 
in  finding  that  there  had  been  vexatious  delay,  its  action  in 
allowing  interest  will  not  be  disturbed  on  appeal,    p.  604. 

5.  Appeal. — Review, — Verdict, — Evidence, — ^The  court  on  appeal 
will  not  disturb  the  judgment  of  the  lower  court  on  the  weight 
of  the  evidence,    p.  605. 

From  Grant  Circuit  Court ;  Hewry  J,  Paiilus,  Judge. 

Action  by  Lawrence  L.  Daugherty  against  Katheryne  M. 
Guynn.  From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed, 

D,  F,  Brooks,  for  appellant. 

Warren  6,  Sayre  and  Nelson  O,  Hunier,  for  appellee. 

Shea,  J. — Action  by  appellee  against  appellant,  Kath- 
eryne M.  Guynn,  on  a  contract  whereby  she  agreed  to  give 
William  A.  Newman  a  portion  of  money  to  be  collected  by 
her  from  the  sale  of  certain  hotel  furnishings.  The  con- 
tract was  assign^  by  Newman  to  appellee.  The  complaint 
in  substance  alleges  that  on  March  12,  1908,  appellant  en- 
tered into  the  following  cohtraet : 

**For  value  received,  I  hereby  agree  to  give  William  A. 
Newman  the  first  money  collected  to  the  amount  of 
$3,000.00  on  the  sale  of  the  Tremont  Hotel  furnishings, 
and  after  I  have  received  $3300  therefrom,  the  balance 
shall  be  equally  divided  between  the  parties  hereto  as 
collected.  It  is  further  agreed  that  in  case  of  the  sale 
of  the  power  house  equipment  the  net  receipts  there- 


600  APPELLATE  COURT  OP  INDIANA, 

Guynn  i\  Daugherty — 63  Ind.  App.  598. 

from  shall  be  equally  divided  as  collected.  In  witness 
whereof  we  have  hereunto  set  our  hands  in  duplicate 
this  12th  day  of  March,  1908. 

(Signed)  Katheryne  M.  Guynn  (Signed)  William 
A.  Newman.'' 

that  the  consideration  for  this  contract  was  that  Newman 
would  dismiss  certain  suits  he  had  pending  against  her  in 
the  Wabash  Circuit  Court,  one  by  William  A.  Newman  v. 
Katheryne  Guynn  to  dissolve  a  partnership  between  them 
and  for  an  accounting,  one  to  require  appellant's  husband 
to  file  an  inventory  and  give  additional  bond  as  administra- 
tor of  the  estate  of  Mary  A.  Newman,  and  one  to  recover 
certain  real  estate  and  insurance  money  and  also  to  allow 
a  default  to  be  taken  against  him  in  said  court  in  a  s;oit  to 
set  aside  the  probate  of  the  will  of  Mary  A.  Newman,  and 
to  make  proof  of  a  subsequent  will ;  that  he  would  refrain 
from  bringing  certain  other  suits  against  her,  and  consent 
to  the  sale  of  the  property  described  in  the  agreement,  all 
of  which  Newman  did ;  that  on  the  same  day  appellant  sold  • 
the  Tremont  Hotel  furnishings  for  $10,000,  $3,000  of  which 
she  received  on  account  of  the  sale;  that  Newmim  was  en- 
titled to  recover  the  first  $3,000  received  by  appellant,  and 
half  of  the  residue,  or  $1850,  $2500  of  which  is  due  and  un- 
paid, for  which  this  action  is  brought.  Appellant  has  paid 
Newman  on  said  account  $500,  and  he  has  made  demand 
for  the  residue,  but  payment  has  been  refused;  that  on  or 
about  July  1, 1909,  William  A.  Newman^  for  value,  sold  and 
assigned  the  contract  to  appellee  by  writing  on  the  back 
thereof  **For  value  received  I  hereby  ajssign  this  contract 
to  Lawrence  L.  Daugherty,  June  22,  1909.  William  A. 
Newman".  That  on  the  same  day  he  also  assigned  the  con- 
tract to  appellee  in  writing  as  follows : 

**For  value  received,  I  hereby  assign,  transfer  and 
make  over  to  Lawrence  L.  Daugherty,  of  Wabash,  In- 
diana, the  contract  to  which  this  is  attached  (being  the 
contract  sued  on)  as  an  assignment  thereof  and  all 
avails  thereof  for  himself  and  as  trustee  •  •  • 
And  said  Daugherty  is  hereby  authorized  and  empow- 
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ered  to  collect  whatever  is  due  and  all  that  is  to  become 
due  under  said  contract  by  suit  or  otherwise  in  his  own 
name  •  •  •.  Done  at  "Wabash,  Indiana,  this  22nd 
day  of  June  1909.    William  A.  Newman.'* 

That  there  is  due  appellee  under  the  contract  the  sum  of 
$2500,  and  interest  for  a  year  and  a  half,  which  is  wholly 
unpaid,  and  for  which  amount  judgment  is  demanded. 

Appellant's  motion  to  make  the  complaint  more  specific 
was  overruled,  and  an  answer  in  four  paragraphs  was  then 
filed,  the  first  a  general  denial.  The  second  avers,  in  sub- 
stance that  appellant  admits  the  execution  of  the  contract 
sued  on,  but  says  after  making  it,  Newman,  instead  of  allow- 
ing default  to  be  taken  in  the  case  of  Katheryne  M.  Guynn 
V.  William  Newman  et  al,  described  in  the  complaint,  did 
allow  the  default  to  be  taken,  but  on  the  same  day  after  the 
proof  had  been  heard  procured  his  attorney  to  request  the 
court  not  to  render  judgment  in  the  case  until  further  notice. 
The  court,  upon  this  request  withheld  its  decision  authoriz- 
ing the  will  for  the  probate  of  which  suit  was  brought,  to 
be  probated,  and  while  the  decision  was  held  in  abeyance, 
one  Harry  Newman  began  a  suit  to  resist  the  probate  of  the 
will;  that  the  will  is  not  yet  probated  and  the  suit  still 
pending;  that  Harry  Newman  was  unable  to  give  bond  to 
set  aside  the  probate  of  the  will,  and  if  same  had  been 
allowed  to  be  probated  as  agreed  upon,  the  suit  to  resist 
the  probate  would  not  have  been  brought,  all  of  which  facts 
were  well  known  to  William  A.  Newman;  that  by  reason 
of  these  facts,  and  the  conduct  of  said  William,  appellant 
has  been  compelled  to  defend  the  suit  at  an  expense  of 
$500;  that  as  a  part  of  the  contract  sued  on,  and  the  con- 
sideration therefor,  William  A.  Newman  agreed  to  assist 
her  in  every  way  in  his  power  to  perfect  her  title  to  certain 
property  in  Wabash  County  given  her  under  the  will  and 
a  deed  from  her  mother  Mary  A.  Newman,  and  to  make 
an  amicable  settlement  of  her  mother's  estate,  but,  in  vio- 
lation of  his  promise,  he  immediately  set  to  work  to  defeat 
this  result,  and  had  Harry  Newman  bring  suit  in  the  Wa- 


602  APPELLATE  COURT  OF  INDIANA, 

Guynn  v,  Daugherty — 63  Ind.  App.  598. 

bash  Circuit  Court  asking  to  have  set  aside  a  deed  of  conv^- 
ance  from  Mary  A.  Newman  to  appellant  for  108  acres  of 
land  in  said  county,  and  also  bring  two  other  suits  against 
her  for  the  purpose  of  antagonizing  her ;  that  she  was  com- 
pelled to  defend  these  suits  at  an  expense  of  $1,000,  in  addi- 
tion to  the  $500  spent  in  defending  the  suit  to  resist  the 
probate  of  the  will,  which  sums  she  asks  may  be  recouped 
against  William  A.  Newman  and  found  due  her.  The  third 
paragraph  avers  that  she  collected,  pursuant  to  the  con- 
tract sued  on,  $6,022.69,  and  paid  William  Newman  $500 
in  cash;  that  by  a  subsequent  oral  agreement  between  her 
and  said  William,  and  before  the  assignment  of  the  con- 
tract to  appellee,  it  was  agreed  that  out  of  the  money  col- 
lected under  the  contract  certain  bills,  (which  are  set  out) 
owing  by  appellant  and  William  A.  Newman  jointly,  and 
by  Newman  himself,  were  to  be  paid;  that  it  was  further 
agreed  between  them  that  one-half  of  the  proceeds  from 
the  sale  of  the  saloon  and  the  furniture  and  fixtures  in  the 
sum  of  $500,  might  be  retained  by  Newman,  making  a  total 
paid  to  him  of  $2,038.17;  that  certain  other  indebtedness 
of  said  William  should  be  paid  out  of  the  funds  arising 
from  the  sale  of  the  property,  (setting  out  the  amounts,) 
and  copy  of  a  contract  to  this  effect  is  made  a  part  of  this 
paragraph  of  answer  by  exhibit;  that  appellant  has  made 
all  these  payments  and  stands  ready  to  abide  the  order 
of  the  court  and  pay  all  the  residue  of  the  money  in  her 
hands  belonging  to  said  Newman  or  his  grantee  by  the  con- 
tract sued  on  whenever  the  court  may  direct;  that  there 
was  nothing  due  appellee  at  the  time  of  the  commencement 
of  this  action,  and  she  asks  judgment  for  costs.  The  fourth 
paragraph  avers  full  payment  by  appellant  to  appellee's 
grantor  of  all  money  collected  under  the  contract  sued  on, 
before  the  same  was  assigned  and  suit  brought. 

Appellee  filed  demurrers  to  the  second  and  third  para- 
graphs of  appellant's  answers,  which  the  court  sustained 
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as  to  the  second  and  overruled  as  to  the  third.  Appellee 
then  replied  in  general  denial  to  the  third  and  fourth  para- 
graphs of  answer,  and  also  filed  two  afKrmative  paragraphs 
of  reply  to  the  third.  The  issues  formed  were  submitted 
to  the  court  for  trial.  After  hearing  the  evidence,  the 
court  rendered  judgment  in  favor  of  appellee  for  $2,825. 

The  first  error  assigned  and  argued  is  that  the 

1.  motion  to  make  the  complaint  more  specific  should 
have  been  sustained  for  the  following  reasons:     (1) 

That  plaintiff  (appellee)  be  required  to  state  in  his  com- 
plaint the  title  of  the  suits  in  the  Wabash  Circuit  Court 
that  were  to  be  dismissed  by  him.  (2)  The  title  of  the 
case  in  which  William  A.  Newman  was  to  suffer  a  default. 
(3)  Whether  Newman  did  dismiss  such  causes  as  were 
agreed  upon  and  abandon  such  claims.  The  complaint 
alleges  a  substantial  compliance  with  the  contract.  The 
acts  to  be  performed  by  Newman  are  sufficiently  set  out, 
and  it  is  alleged  generally  that  he  performed  all  his  part 
of  the  agreement.  This,  we  think,  was  sufficient  for  the 
purposes  of  the  question  involved,  and  therefore  no  error 
was  committed  in  overruling  the  motion  to  make  the  com- 
plaint more  specific.    The  next  error  assigned  is  the 

2.  overruling  of  appellant's  demurrer  to  the  complaint. 
The  complaint  contains  all  the  essential  allegations, 

and  no  error  was  committed  in  overruling  the  demurrer 

thereto.    Appellant  also  assigns  that  the  court  erred  in 

sustaining  appellee's  demurrer  to  her  second  paragraph  of 

answer  to  the  complaint.    The  theory  of  the  second 

3.  paragraph  of  answer,  from  the  allegations  contained 
therein,  is  difficult  to  define.    It  is,  however,  the 

judgment  of  the  court  that  all  the  material  allegations  con- 
tained therein  might  have  been  heard  under  the  other  para- 
graphs of  answer  filed,  and  no  error  was  committed  by  the 
court  in  sustaining  the  demurrer  thereto.  Cloverdale  v. 
Edwards  (1900),  155  Ind.  374,  58  N.  E.  495;  Metzger  v. 
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Hubbard  (1899),  153  Ind.  189,  54  N.  E.  761;  Hardison  ▼. 
Mann  (1898),  20  Ind.  App.  404,  50  N.  B.  899;  Lamed  v. 
Moloney  (1898),  19  Ind.  App.  199,  49  N.  E.  278. 

Appellant's  learned  counsel  states  that  the  vital  question 
involved  in  the  issues  here  is  raised  by  the  fourth  aaragn- 
ment  of  error,  which  is  the  overruling  of  the  motion  for  a 
new  trial,  in  support  of  which  eight  reasons  are  assigned. 
The  first  and  second  are  that  the  judgment  of  the  court  is 
contrary  to  law,  and  not  sustained  by  sufficient  evidence. 
The  fourth,  seventh  and  eighth  reasons  question  the  ruling 
of  the  court  in  admitting  in  evidence  over  appellant's  objec- 
tion the  contract  sued  on  between  appellant  and  William  A 
Newman.  The  fifth  and  sixth  causes  are  especially  referred 
to  by  counsel  in  argument.  The  fifth  is  that  the  damages 
assessed  by  the  court  are  excessive,  and  the  sixth  that  the 
amount  of  recovery  is  erroneous,  being  too  large.  The 
argument  upon  the  fifth  and  sixth  assignments  is 

4.  based  wholly  upon  the  fact  that  the  court  allowed 
interest  upon  the  debt  from  date  of  the  contract.  '  It 
is  earnestly  urged  by  appellant's  counsel  that  no  interest 
could  be  allowed  except  where  there  is  a  special  agreem^it 
to  pay,  or  where  there  has  been  a  demand  for  payment  and 
a  refusal,  citing  authorities  sustaining  these  propositions. 
The  rule  has  been  thoroughly  settled  in  this  State  by  the 
Supreme  Court  that  where  there  has  been  a  vexations  delay 
in  the  payment  of  an  amount  due,  interest  may  be  charged 
from  the  date  when  due.  Rogers  v.  West  (1857),  9  Ind. 
400;  KilUan  v.  Eigenmann  (1877),  57  Ind.  480;  Hazzard 
V.  Duke  (1878),  64  Ind.  220.  Prom  an  examination  of 
the  evidence  we  are  of  the  opinion  that  the  court  was  war- 
ranted in  finding  there  had  been  a  vexatious  delay  in  the 
payment  of  the  amount  of  this  claim,  and  therefore  this 
court  wiU  not  disturb  the  judgment  of  the  lower  court  upon 
this  question. 

There  was  some  evidence  heard  by  the  court  upon  every 
material  point  involved  in  this  case.    Under  the  familiar 
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rule,  this  court  will  not  disturb  the  judgment  of  the 
5.    lower  court  upon  the  weight  of  the  evidence.     No 
error  was  committed  in  the  introduction  of  the  con- 
tract in  evidence. 
Judgment  affirmed. 

Note.— Reported  in  102  N.  E.  147.  See,  also,  under  (1)  9  Cya 
714,  728;  (2)  9  Cya  722,  728;  (3)  31  Cyc.  358;  (4)  22  Cyc  1498; 
(5)  3  Cyc  348.  As  to  full  performance  by  plaintiff  as  condition 
precedent  to  right  of  action,  see  59  Am.  St  282. 


Henrt  t;.  Frazier  et  al. 

[No.  7,839.    FUed  February  13,  1913.    Rehearing  denied 

June  19,  1913.] 

1.  New  TBiAL.->J^eto  Trial  as  of  Right. — When  Not  AUowed.-- 
Where  two  or  more  substantive  causes  of  action  proceed  to  judg- 
ment in  the  same  case,  in  one  of  which  a  new  trial  as  of  right 
may  be  granted,  but  the  other  not,  the  latter  will  control  the 
procedure,  and  a  new  trial  as  of  right  will  be  denied,    p.  610. 

2.  New  Trial.— ^etr  Trial  as  of  Riffht.— Title  to  Real  Estate,— In 
an  action  involving  title  to  real  estate  and  to  set  aside  a  con- 
veyance thereof,  a  new  trial  as  of  right  may  be  had  under 
§1110  Burns  1908,  §1064  R.  S.  1881.    p.  610. 

3.  New  Tbial.— ^ew?  Trial  as  of  Right.— When  Not  AHoioed,-^ 
Where  one  paragraph  of  complaint  involved  the  title  to  real 
estate  and  sought  to  set  aside  a  conveyance  of  the  same,  and 
other  paragraphs  alleged  the  breach  of  a  contract  for  care  and 
support  for  which  plaintiff  asked  damages,  and  that  certain 
expenditures  had  been  made  which  plaintiff  sought  to  have  de- 
clared a  specific  lien  against  the  real  estate  in  question,  a  new 
trial  as  of  right  was  properly  denied,    p.  610. 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  by  John  H.  Henry  against  Luley  C.  Frazier  and 
another.  From  a  judgment  for  defendants,  the  plaintiff 
appeals.    Affirmed, 

0.  E,  Brumhatugh  and  J,  Claybaiufh,  for  appellant. 
Joseph  P,  Oray,  Thom,as  M.  Rywn  and  James  V,  Kent, 
for  appelleea 
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Shea^  J. — This  was  an  action  by  appellant  against  ap- 
pellees. The  complaint  was  in  four  paragraphs.  The  first 
involves  the  title  to  certain  real  estate  in  Clinton  Connty, 
Lidiana,  and  seeks  to  have  a  deed  executed  by  appellant 
to  Luley  C.  Frazier  set  aside.  The  second  alleges  a  con- 
tract for  care  and  support  between  appellant  and  Luley  C. 
Frazier,  as  consideration  for  the  conveyance  of  the  real 
estate  described,  and  a  breach  of  the  contract  by  said  Luley 
C.  Frazier,  alleging  damages  on  account  of  such  breach, 
asking  for  judgment  and  that  certain  sums  claimed  to  have 
been  expended  by  him  be  declared  a  specific  lien  on  the 
real  estate  in  question.  The  third  paragraph  is  substan- 
tially the  same  as  the  second,  except  more  elaborate  in  its 
statement  of  detail,  alleging  the  payment  of  certain  sums  of 
money  for  taxes,  repairs,  mortgage  debt,  etc.,  asking  for 
an  accounting  and  that  the  amount  due  be  declared  a  lien 
on  said  real  estate,  that  said  lien  be  foreclosed  and  said 
premises  sold  in  satisfaction  thereof,  etc.  The  fourth  para- 
graph is  not  clear  in  its  theory,  and  in  view  of  the  conclu- 
sion we  have  reached,  it  is  not  important.  Demurrers  to 
the  third  and  fourth  paragraphs  were  overruled.  Appellees 
answered  by  a  general  denial  to  each  paragraph.  Cross- 
complaint  in  ejectment  in  two  paragraphs  by  appellee  Luley 
C.  Frazier,  which  appellant  answered  by  a  general  denial 
Trial  by  the  court,  finding  and  judgment  for  appellees  on  the 
issues  joined  on  the  complaint,  and  for  appellee  Luley  C. 
Frazier  on  the  issue  joined  on  the  cross-complaint.  Ap- 
pellant's motion  for  a  new  trial  as  of  right  was  overruled, 
and  this  ruling  is  the  only  error  assigned.  It  is  insisted 
by  appellant  that  under  §1110  Bums  1908,  §1064  B.  S. 
1881,  he  is  entitled  to  a  new  trial  as  of  right.  This  section 
reads  as  follows:  "The  court  rendering  the  judgment, 
on  application  made  within  one  year  thereafter  by  the 
party  against  whom  judgment  is  rendered,  his  heirs,  as- 
signs, or  representatives,  and  on  the  applicant  giving  an 
undertaking,  with  surety  to  be  approved  by  the  court  or 
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clerk,  that  he  will  pay  all  costs  and  damages  which  shall 
be  recovered  against  him  in  the  action,  shall  vacate  the 
judgment  and  grant  a  new  trial.  The  court  shall  grant 
but  one  new  trial  under  the  provisions  of  this  section.''  If 
it  is  shown  bj  the  record  that  appellant's  cause  is  within 
this  section  of  the  statute,  he  is  entitled  to  a  new  trial  as  of 
right. 

Appellees  insist  that  the  record  does  not  show  that  a 
sufficient  bond  or  any  bond  was  filed,  and  that  inasmuch  as 
the  statute  requires  the  filing  of  a  bond,  it  must  be  disclosed 
by  the  record,  else  this  court  will  not  disturb  the  ruling  of 
the  lower  court,  citing  Carpenter  v.  Willard  Library  (1901), 
26  Ind.  App.  619,  622,  60  N.  E.  365 ;  §1110,  supra.  We  are 
inclined  to  think  this  is  a  correct  construction  of  the  law, 
but  prefer  to  pass  upon  the  merits  of  this  case.  Appellees 
contend  that  appellant  has  stated  in  his  complaint  two  or 
more  substantive  causes  of  action,  which  proceeded  to  judg- 
ment, and  that  the  second  and  third  paragraph  of  com- 
plaint are  based  on  matters  for  which  a  new  trial  as  of 
right  cannot  be  allowed.  It  is  undisputed  that  the  first 
paragraph  of  the  complaint  involves  the  title  to  real  estate, 
and  under  it  appellant  was  entitled  to  a  new  trial  as  of 
right.  Looking  to  the  second  paragraph,  it  appears,  in 
substance,  that  on  March  8,  1902,  appellant,  an  unmarried 
man,  by  his  quitclaim  deed  released  and  quitclaimed  to 
appellee  Luley  C.  Frazier  real  estate  in  Clinton  County  de- 
scribed therein.  The  consideration  named  was  $500,  but 
in  truth  and  in  fact  no  consideration  in  money  was  paid. 
Appellant  claims  to  have  been  the  owner  of  said  real  estate 
at  the  time  of  the  conveyance,  and  for  a  long  time  prior 
thereto.  It  is  alleged  that  Luley  C.  Frazier,  in  considera- 
tion of  said  release  and  quitclaim,  agreed  that  appellant 
should  continue  to  live  on  said  real  estate,  and  have  his 
home  in  the  dwelling  house  thereon;  that  she  would  board 
him,  do  his  cooking  and  housekeeping,  and  provide  and  care 
for  him  for  and  during  his  natural  life.    This  agreement 
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was  carried  out  until  the day  of  February  1909,  at 

which  time  appellee  Luley  C.  Frazier  forbade  appellant  the 
right  to  enter  upon  said  real  estate,  and  refused  and  wholly 
failed  to  cook,  provide,  care  for  or  keep  house  for  hiniy  and 
in  all  things  wholly  failed  to  keep  her  promise  and  agree- 
ment, in  consideration  of  which  appellant  had  executed  the 
release  and  quitclaim  deed;  that  appellant  demanded  that 
she  carry  out  and  perform  her  agreement,  which  she  wholly 
failed,  refused  and  neglected  to  do ;  that  since  the  execution 
of  the  deed,  Luley  C.  Frazier  became  and  is  now  indebted 
to  appellant  by  reason  of  her  failure  to  perform  her  promise 
and  agreement,  and  for  money  paid  for  her  use  and  bene- 
fit, and  for  the  use  and  benefit  of  said  property,  for  taxes 
on  said  real  estate,  for  mortgage  debt  and  interest  paid 
thereon,  and  for  necessary  and  permanent  repairs  and  im- 
provements on  said  real  estate,  in  a  large  sum  of  money, 
which  appellant  asks  to  have  adjudged  a  valid  and  sub> 
sisting  lien  upon  the  real  estate  in  question.  It  is  averred 
that  Jesse  W.  Frazier  is  the  husband  of  Lidey  C.  Frazier, 
and  for  that  reason  made  a  party  defendant.  The  prayer 
of  this  paragraph  of  complaint  is  as  follows:  *' Where- 
fore, the  plaintiff  demands  judgment  against  the  defendant 
Luley  C.  Frazier,  for  the  full  amount  found  due  him,  as 
herein  set  forth  and  alleged,  that  the  same  be  declared  and 
adjudged  a  valid  and  subsisting  lien  and  the  amount  of  said 
lien  enforced  by  execution  and  sale  of  said  real  estate  and 
for  all  proper  relief." 

The  third  paragraph  alleges  substantially  the  same  facts 
as  the  second,  except  more  in  detail.  In  addition,  it  is 
alleged,  in  substance,  that  prior  to  and  at  the  time  of  the 
conveyance  Luley  C.  Frazier  was  wholly  insolvent,  and  from 
then  until  the  breach  of  the  contract,  was  without  means 
and  failed  and  neglected  to  pay  certain  liens,  charges,  and 
indebtedness  against  said  real  estate,  including  taxes,  prin- 
cipal and  interest  of  a  mortgage  debt,  and  the  cost  of  neces- 
sary repairs  and  improvements  made  thereon;  that  appel- 
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lant  was  entitled  to  have  his  home  with  Luley  C.  Frazier  on 
said  real  estate,  and  nnder  the  contract  had  an  equity 
therein,  and  a  right  to  his  living  and  subsistence  therefrom 
during  his  natural  l|f e,  by  reason  of  which  he  was  interested 
in  the  possession  of  same,  and  in  saving  and  protecting  it 
from  execution  and  sale  to  satisfy  said  liens  and  indebted- 
ness. On  account  of  the  inability  and  failure  of  Luley  C. 
Frazier  to  pay  said  items  of  indebtedness,  appellant  was 
compelled  to  and  did  pay  same  to  save  and  protect  his  home 
and  his  rights  and  equity  in  the  real  estate,  and  for  the  use 
and  benefit  of  Luley  C.  Frazier.  The  items  are  set  out  in 
detail,  including  taxes  from  the  date  of  conveyance;  cost  of 
necessary  repairs  and  improvements;  amount  of  a  mortgage 
debt  and  interest,  on  the  real  estate,  for  which  Luley  C. 
Frazier  was  liable,  and  which  she  had  assumed  and  agreed 
to  pay;  the  reasonable  value  of  appellant's  care  and  sup- 
port since  the  breach  of  contract  and  during  his  expectancy 
of  life,  and  the  amount  of  the  benefits,  rents  and  profits 
received  by  Luley  C.  Frazier  since  the  date  of  conveyance, 
for  all  of  which  she  is  indebted  to  appellant.  That  by  reason 
of  her  failure  and  refusal  to  carry  out  her  contract,  the 
consideration  for  said  conveyance  has  wholly  failed  and 
been  lost  to  appellant,  whereby  he  has  been  greatly  dam- 
aged. By  reason  of  these  facts  appellant  is  entitled  to  have 
an  accounting,  and  to  have  the  items  of  indebtedness  ascer- 
tained and  charged  against  Luley  C.  Frazier,  and  all  his 
damages  determined  and  adjudged  a  ''valid  and  subsisting 
lien  against  said  real  estate,  and  the  same  enforced  and  fore- 
closed and  said  real  estate  subjected  to  execution  and  sale 
to  pay  off  and  satisfy  the  same."  Appellant  ''demands 
judgment  for  thirty-five  hundred  dollars  ($3,500)  against 
the  defendant  Luley  C.  Frazier,  that  the  same  be  estab- 
lished and  adjudged  as  a  valid  and  subsisting  lien  against 
the  real  estate  hereinbefore  described,  the  same  subjected 
to  execution  and  sale,  and  the  same  sold  to  pay  off  and  satisfy 
said  damages  and  for  all  proper  relief/' 

Vol.  53—39 
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By  the  decisions  of  both  this  court  and  the  Su- 

1.  preme  Court,  we  think  it  is  settled  that  if  two  or 
more  substantive  causes  of  action  proceed  to  judg- 
ment in  the  same  case,  one  being  of  a  class  in  which  a  new 
trial  as  of  right  may  be  granted,  but  the  other  not,  the  latter 
will  control  the  procedure,  and  a  new  trial  as  of  right  will 
be  denied.  Bennett  v.  Closson  (1894),  138  Ind.  542,  38  N. 
E.  46;  Nutter  v.  Hendricks  (1898),  150  Ind  605,  50  N.  E. 
748;  ScUichter  v.  Taylor  (1903),  31  Ind.  App.  164,  67  N. 
E.  556;  Wilson  v.  BrooksUre  (1891),  126  Ind.  497,  25  N. 
E.  131,  9  L.  R.  A.  792;  Norris  v.  KendaU  (1911),  48  Ind. 
App.  304,  93  N.  E.  1087;  Larrance  v.  Leivis  (1912),  51  Ind. 
App.  1,  98  N.  E.  892;  Butler  University  v.  Conard  (1884), 
94  Ind.  353;  Richwine  v.  Presbyterian  Church  (1893),  135 
Ind.  80,  34  N.  E.  737. 

It  is  clear  in  this  case  that  under  the  first  para- 

2.  graph  of  the  complaint  appellant  was  entitled  to  a 
new  trial  as  of  right.    It  is  likewise  clearly  true  that 

3.  a  new  trial  as  of  right  cannot  be  granted  as  to  a  part 
of  the  issues,  but  must  be  granted  or  refused  as  to  alL 

The  second  and  third  paragraphs  of  the  complaint  in  this 
case  did  not  bring  appellant's  cause  within  the  provisions  of 
the  statute  entitling  him  to  a  new  trial  as  of  right.  Nutter 
V.  Hendricks,  supra;  Seisler  v.  Smith  (1898),  150  Ind  88, 
46  N.  E.  993 ;  Bennett  v.  Closson,  supra;  Cambridge  Lodge, 
etc.  V.  Routh  (1904),  163  Ind.  1,  71  N.  E.  148.  This  is 
true,  even  though,  as  in  this  case,  appellee  files  a  cross-com- 
plaint in  ejectment.  Butler  University  v.  Conard,  supra; 
Williams  v.  Thames  Loan,  etc.,  Co.  (1886),  105  Ind  420,  5 
N.  E.  17;  Sterne  v.  Vert  (1887),  111  Ind  408, 12  N.  E.  719; 
Rariden  v.  Rariden  (1891),  129  Ind  288,  28  N.  E.  701.  In 
the  case  of  Williams  v.  Tham^  Loan,  etc.,  Co.,  supra,  the 
court  says,  speaking  of  the  facts  in  that  case:  ''The  court 
erred  in  granting  the  new  trial  as  of  right.  Where  it  affirm- 
atively and  decisively  appears  that  an  action  is  to  enforce  a 
lien,  a  new  trial  as  of  right  cannot  be  granted    Jenkins  v. 
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Corwin  [1876],  55  InA  21;  Btutler  Umversiiy  v.  Canard 
[1884],  94  IncL  353."  It  clearly  appearing  in  this  case  that 
the  second  and  third  paragraphs  of  complaint  were  for  the 
enforcement  of  a  lien,  no  error  was  committed  by  the  trial 
court  in  overruling  the  motion  for  a  new  trial  as  of  right. 
Judgment  affirmed. 

Note.— Reported  In  100  N.  E.  770.    See,  also,  under  (1,  8)  20 
Qya  1037;  (2)  29  Oyc.  1035. 


Gilbert  v.  The  First  National  Bank  of  Tipton, 

[No.  7,892.    Filed  April  4,  1913.    Rehearing  denied  June  19,  1913.] 

1.  Pleading. — 8et-otf» — Sufficiency, — ^In  an  action  by  a  broker  for 
commissions  for  the  sale  of  certain  canned  goods,  an  answer  by 
way  of  set-off  alleging  that  plaintiff  came  into  possession  of  a 
carload  of  canned  goods  belonging  to  defendant  and  sold  the 
same  for  a  certain  sum,  which  he  failed  to  pay  over  to  defend- 
ant, and  asking  that  such  sum  be  set  off  against  any  amotmt 
found  due  plaintiff  and  for  judgment  for  the  excess,  was  suffi- 
cient as  against  a  demurrer,    p.  613. 

2.  AsssioiTMENTS.  —  Property  Included.  —  Evidence, — Right  of 
Broker  to  Proceeds  of  Sale  in  Payment  of  Commissions  Due  from 
Assignor, — ^Where  two  canning  factories  were  operated  nominally 
as  two  companies,  but  by  a  single  management,  and  to  secure 
an  indebtedness  for  money  loaned  in  the  name  of  the  first  com- 
I>any  for  the  use  of  both  factories  an  assignment  of  all  the  prop- 
erty of  the  first  company,  including  all  canned  com  owned  by  it, 
was  executed,  and  in  an  action  subsequently  brought  by  a  broker 
against  the  assignee  to  recover  commissions  due  from  it,  the 
evidence,  though  showing  that  the  first  company  did  not  can 
com,  showed  that  the  assignment  was  intended  to  transfer  the 
property  of  both  companies  to  defendant,  a  finding  that  the 
assignment  included  the  com  canned  by  the  second  company 
was  warranted,  so  that,  as  against  the  set-off  of  defendant, 
plaintiff  was  not  entitled  to  retain  the  proceeds  from  the  sale 
of  a  car  of  such  com  in  payment  of  commissioiis  due  to  him 
from  defendant's  assignor,    p.  613. 

8.  Sales. — DeUvery, — ^Where  personal  property  is  sold  for  a  valu- 
able and  f^ir  consideration,  the  sale  is  complete  between  the 
parties  without  an  actual  delivery,    p.  617. 

4.  Sales. — Intent  of  Parties. — Rights  of  Creditors, — ^A  corporation, 
though  indebted  to  a  broker  for  commissions  earned  in  selling 
its  goods,  may  sell  its  property  to  a  bank  in  satisfaction  of 
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loans,  and  In  the  absence  of  a  fraudulent  Intent  sach  sale  win 
stand  notwithstanding  It  operates  to  the  disadvantage  of  sach 
broker  in  the  collection  of  snch  commissions,    p.  617. 

5.  Estoppel. — InconHatent  Claima.  —  Setoff,  —  Evidence. — Under 
evidence  showing  that  plaintiff  performed  services  for  two  Gan- 
nlog  factories,  which,  thongh  under  one  management,  were  oper- 
ated nominally  as  two  companies,  and  that  plaintiflTs  acconnt 
ran  against  the  first  company,  would  warrant  a  ooncinsion  that 
plaintiff  was  not  in  a  position  to  assert  a  right  to  retain  the 
proceeds  of  a  car  of  com,  canned  by  the  second  company,  in  pay- 
ment of  commissions  earned  on  sales  made  for  the  management 
of  such  factories,  and  at  the  same  time  deny  defendant's  ri^t 
to  the  proceeds  of  such  com  under  an  assignment  made  in  the 
name  of  the  first  company  on  the  theory  tliat  such  asstgoment 
did  not  include  the  property  of  the  second  company,    p.  617. 

6.  Appeal. — Review, — Premmptiona. — On  appeal  the  presumptioiis 
are  in  favor  of  the  trial  court    p.  618. 

7.  Assignments. — Evidence^ — AdmisaibiHty, — ^Where  two  factor- 
ies were  operated  nominally  as  two  companies,  though  by  a 
single  management,  and  the  first  company  assigned  its  entire 
property,  and  under  the  evidence  the  conclusion  that  the  assign- 
ment Included  the  property  of  both  companies  was  warranted, 
the  admission  in  evidence  of  a  subsequent  assignment.  Incom- 
plete on  its  face,  and  signed  by  the  individual  who  managed  both 
companies,  and  including  property  of  the  second  company,  was 
not  erroneous,    p.  618. 

Prom  Tipton  Circuit  Court ;  Leroy  B.  Nash,  Judge. 

Action  by  Harry  C.  Gilbert  against  The  First  National 
Bank  of  Tipton,  Indiana.  From  a  judgment  for  defendant, 
the  plaintiff  appeals.    AffirmecL 

Holtzman  &  Coleman  and  E.  A,  Mack,  tor  appellant 
Edward  Darnels  and  J.  B.  Coleman,  tor  appellee. 

Felt,  P.  J. — This  is  a  suit  by  appellant,  to  recover  from 
appellee  a  commission  for  the  sale  of  canned  goods.  The 
complaint  is  in  one  paragraph,  which  appellee  answered  by 
general  denial  and  a  seventh  paragraph  by  way  of  set  off, 
to  which  appellant  demurred  for  insnfScieney  of  faets.  The 
demurrer  was  overruled  and  an  exception  reserved.  The 
court  found  for  appellee  and  rendered  judgment  against 
appellant,  in  the  sum  of  $151.45.  Appellant's  motion  for 
a  new  trial  was  overruled  and  this  appeal  taksen. 
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Appellant  assigns  error  in  the  overruling  of  said  demurrer 
and  the  overruling  of  his  motion  for  a  new  trial.  The  com- 
plaint avers  in  substance  that  appellant  is  a  broker  and  had 
sold  goods  on  commission  for  the  Windfall  Canning  Com- 
pany; that  on  August  20,  1909,  appellee  took  over  the  busi- 
ness of  said  company  and  employed  appellant  to  sell  the 
product  of  said  canning  company  and  agreed  to  pay  appel- 
lant a  commission  of  three  per  cent  on  all  sales  made  by 
him;  that  appellant  made  sales  in  pursuance  of  said  em- 
ploym^ent  and  there  is  due  him  as  commission  therefor  the 
sum  of  $960.94  which  amount  is  unpaid.  A  bill  of  par- 
ticulars showing  the  sales,  was  filed  with  and  made  a  part 
of  the  complaint.    The  seventh  paragraph  of  answer 

1.  alleges  in  substance  that  appellant  came  into  pos- 
session of  one  carload  of  sweet  com  consisting  of 

995  cases  of  cans  each  belonging  to  appellee;  that  he  sold 
the  same  for  $1,200  and  appellee  was  entitled  to  the  money ; 
that  appellant  failed  to  pay  the  same  or  any  part  thereof 
to  appellee;  that  the  amount  is  due  and  unpaid.  Prayer 
that  said  sum  be  set  ofE  against  any  amount  found  due 
appellant  and  that  appellee  have  judgment  for  the  excess 
due  it  from  appellant  on  account  thereof.  The  seventh 
paragraph  of  answer  states  facts  sufficient  to  constitute  a 
good  answer  of  set-off  and  the  court  did  not  err  in  overrul- 
ing the  demurrer  thereto. 

A  new  trial  was  asked  on  the  ground  that  the  assess- 
ment of  the  amount  of  recovery  was  erroneous,  being  too 
large;  that  the  decision  of  the  court  is  contrary  to  law 
and  is  not  sustained  by  sufficient  evidence;  error  in  the 
admission  of  certain  evidence. 

It  is  not  disputed  that  appellant  earned  the  com- 

2.  mission  for  which  he  sues,  but  appellee  contends  that 
it  was  entitled  to  the  proceeds  from  the  sale  of  the 

car  of  com  as  set  out  in  its  seventh  paragraph  of  answer; 
that  appellant  was  paid  by  retaining  the  proceeds  of  said 
sale  and  owes  the  appellee  the  difference  between  the  amount 
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80  received  and  the  commissions  due  him.  The  finfliTig  of 
the  court  was  in  accordance  with  the  contention  of  the  ap- 
pellee, so  that  the  real  controversy  between  the  parties  is 
to  be  determined  by  the  answer  to  the  question  whether 
appellee  was  entitled  to  the  proceeds  from  the  sale  of  the 
car  of  canned  com.  Appellant  contends  and  it  is  not  dis- 
puted that  the  Windfall  Canning  Company  owed  him  be- 
tween eleven  and  twelve  hundred  doUars  for  commissions 
earned  before  the  transaction  in  controversy  took  place.  Ap- 
pellant further  contends  that  the  carload  of  com  sold  by 
him  was  not  included  in  the  assignment  of  property  made 
by  the  Windfall  Canning  Company  to  the  appellee  and 
asserts  that  the  same  belonged  to  the  Warsaw  Canning  Com- 
pany. Appellant  in  his  brief  states:  ''The  undisputed 
facts  in  this  case  are  that  William  A.  Bowlin  was  the  owner 
of  both  the  Windfall  Canning  factory  and  the  Warsaw  Can- 
ning factory."  It  also  appears  that  the  business  of  said 
companies  was  under  one  management;  that  Bowlin  pro- 
cured money  from  appellee  which  he  used  in  the  operation 
of  both  of  said  plants;  that  he  became  indebted  to  the  ap- 
pellee and  on  June  19,  1909,  executed  an  instrument  which 
read  as  follows: 

''State  of  Indiana,  County  of  Tipton,  SS :  The  Wind- 
fall Canning  Company  hereby  bargains  and  sells  to  the 
First  National  Bank  of  Tipton,  Indiana,  the  following 
described  property,  to-wit:  All  of  the  personal  prop- 
erty of  all  kinds  and  character  belonging  to  said  Wind- 
fall Canning  Company,  said  personal  property  con- 
sisting of  all  packages,  canned  goods,  boxes,  barrels, 
cans,  caps,  vegetables,  fruits,  pulp,  corn  and  stock 
manufactured  or  in  process  of  manufacture,  and  all 
materials  used  in  the  business  of  said  Company  owned 
or  held  by  it  in  trust  or  on  commission  or  sold  but  not 
removed,  or  in  cars  on  the  sidetracks  adjacent  to  said 
Canning  Company  property,  situate  in  the  town  of 
WindfiJl  City,  Indiana,  and  all  of  said  kinds  of  prop- 
erty above  described  of  said  Canning  Company  may 
become  in  possession  of  during  the  year,  1909.  Said 
Bill  of  Sale  is  hereby  made  in  payment  of  $27,500  in- 
debtedness shown  due  and  owing  by  said  Windfall  Can- 
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ning  Company  to  the  said  First  National  Bank.     Wit- 
ness our  hands  and  seals  this  19th  day  of  June,  1909. 
The  "Windfall  Canning  Company.    By  W.  A.  Bowlin, 
President.     (Seal)'' 

Bowlin  continued  to  manage  the  business  of  said  com- 
pany for  appellee,  and  was  required  to  turn  over  to  it  all  the 
proceeds  of  the  sales  of  goods.  On  August  19,  1909,  one 
John  S.  Mitchell  was  by  the  appellee  placed  in  charge  of 
the  business  of  said  company  and  on  August  30,  1909,  at 
the  suggestion  of  said  Mitchell,  said  Bowlin  executed  an- 
other instrument  as  follows: 

**WindfaU,  Indiana. 

For  value  received,  I  hereby  assign  all  my  rights, 
title  and  interest  in  the  canned  goods  owned  by  me 
consisting  of  about  nine  hundred  cases  of  peas  stored  at 
the  Warsaw  Canning  Factory,  Warsaw,  Indiana,  and 
nine  hundred  and  ninety  five  cases  of  com  stored  at  the 
Cobum  Warehouse,  Indianapolis,  Indiana,  shipped 
from  Cleveland,  Ohio.  Said  assignment  of  canned 
goods  to  be  handled  in  the  same  manner  as  the  canned 
goods  now  on  hand  at  the  Windfall  Canning  Company. 
W.  A.  Bowlin.'' 

It  is  not  disputed  that  the  carload  of  com  was  packed  by 
the  Warsaw  Canning  Company  and  that  the  Windfall  fac- 
tory did  not  can  com  and  was  not  equipped  for  so  doing. 
It  is  asserted  by  appellant  that  the  appellee  has  no  claim 
to  the  car  of  com  except  that  given  by  the  instrument  of 
date  August  30,  1909;  that  the  instrument  is  incomplete 
and  defective  in  form  and  was  not  delivered  to  appellee  by 
Bowlin,  but  was  held  by  said  Mitchell ;  that  the  car  of  corn 
was  sold  prior  to  August  30,  and  the  proceeds  rightfully 
applied  by  him  to  the  payment  of  the  indebtedness  due  him 
from  said  Windfall  Canning  Company.  The  car  of  com 
was  shipped  to  Cleveland,  Ohio,  prior  to  June  19, 1909,  and 
was  rejected  and  from  there  was  shipped  to  the  Cobum 
Warehouse,  Indianapolis,  Indiana,  where  it  arrived  prior 
to  August  20,  1909.  On  August  23,  appellant  wrote  to  the 
Windfall  Canning  Company  reporting  the  condition  of  the 
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com  and  recommending  that  it  be  sold  at  a  reduced  price 
if  necessary  to  make  a  quick  sale  and  in  the  letter  said: 
*' Please  let  me  hear  from  you  on  thi&"  On  the  same  day 
he  wrote  the  Windfall  company  for  an  order  to  enable  him 
to  obtain  a  release  of  the  car  so  he  could  make  delivery  of 
com  sold  from  it  to  customers.  It  also  appeared  that  ap- 
pellant credited  the  account  of  the  Windfall  company  on 
September  2,  with  $73.88  and  on  Sept.  8,  with  $1,068.18, 
but  he  claimed  the  sales  were  made  at  an  earlier  date;  that 
all  the  business  with  appellant  was  done  in  the  name  of, 
and  through,  the  Windfall  Canning  Company.  There  was 
evidence  other  than  the  written  instruments  tending  to 
prove  that  the  bill  of  sale  of  June  19,  was  intended  to  trans- 
fer to  appellee  all  the  goods  and  wares  of  the  Windfall 
Canning  Company  or  of  the  Warsaw  Canning  Company; 
there  was  also  evidence  tending  to  prove  that  the  com  was 
shipped  from  Cleveland  to  Indianapolis,  at  the  direction 
of  appellee  through  Mr.  Bowlin  and  that  the  appellee  was 
to  receive  the  proceeds  from  its  sale  in  pursuance  of  the 
transfer  of  property  previously  made.  On  the  facts  of 
this  case,  we  think  the  court  was  warranted  in  holding  that 
the  legal  effect  of  the  instrument  of  June  19  was  to  transfer 
to  appellee  the  car  of  com  in  question  as  of  that  date.  The 
car  was  then  at  Cleveland,  Ohio,  and  was  later  shipped  to 
Indianapolis  for  sale.  No  com  was  canned  at  the  Windfall 
plant,  but  the  bill  of  sale  expressly  includes  com.  The 
terms  of  the  instrument  evidence  an  absolute  and  uncon- 
ditional sale  of  the  goods  and  wares  of  the  Windfall  Canning 
Company  to  appellee  in  payment  of  a  debt  of  $27,500.  The 
evidence  also  tends  to  show  that  the  Warsaw  company  was 
only  a  branch  of  the  Windfall  company;  that  Bowlin  ob- 
tained credit  from  appellee  for  the  Windfall  Canning  Com- 
pany and  used  the  money  in  the  operation  of  both  plants. 
He  seems  to  have  been  the  controlling  factor  in  all  the  busi* 
ness  of  both  concerns,  but  the  evidence  is  not  clear  or  defi- 
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nite  as  to  the  nature  of  the  concern  known  as  the  Warsaw 
Canning  Company,  or  as  to  its  business  transactions. 

Where  personal  property  is  sold  for  a  valuable 

3.  and  fair  consideration,  the  sale  is  complete  between 
the  parties  without  an  actual  delivery.    Wa/mer  v. 

Wam0r  (1903),  30  Ind.  App.  578,  582,  66  N.  B.  760;  Teague 
V.  AVbott  (1912),  51  Ind.  App.  604,  100  N.  E.  27;  6  Cyc. 
990,  et  seq. 

Since  there  is  no  claim  of  fraudulent  intent  the 

4.  Windfall  company  could  make  ^uch  sale,  though  it 
may  have  had  the  effect  of  putting  appellant  to  a 

disadvantage  in  the  collection  of  his  claim  for  commissions 
already  earned.'  Owens  v.  Oascho  (1900),  154  Ind.  225, 
228,  56  N.  E.  224;  South  Branch  Lumber  Co.  v.  Steams 
(1891),  2  Ind.  App.  7, 11,  28  N.  E.  117. 

There  was  evidence  from  which  the  court  could 

5.  find  that  appellee  was  the  owner  of  all  the  property 
covered  by  the  first  bill  of  sale  from  the  date  of  the 

instrument,  and  appellant  is  not  thereby  placed  in  any  worse 
situation  than  he  would  have  been  had  the  goods  been  sold 
at  Cleveland  as  originally  intended,  and  the  proceeds  re- 
mitted to  the  owner.  After  the  execution  of  said  bill  of 
sale  Bowlin  was  to  turn  into  the  bank  all  proceeds  from 
the  sale  of  goods.  He  was  continued  as  manager  until 
August  19, 1909,  when  he  was  succeeded  by  Mr.  Mitchell  by 
the  appointment  of  appellee.  Appellant  about  August  20, 
1909,  made  a  new  arrangement  with  appellee  to  continue 
as  agent  or  broker  for  the  sale  of  the  canned  goods  controlled 
by  it,  and  there  is  other  evidence  tending  to  prove  that  he 
knew  of  the  assignment  to  appellee  and  of  its  claim  to  the 
proceeds  of  all  sales  prior  to  that  date.  His  account  was 
against  the  Windfall  Canning  Company  and  both  he  and 
appellee  are  claiming  the  proceeds  from  the  sale  of  the  car 
of  com  and  asking  that  it  be  applied  on  indebtedness  against 
that  company.   Both  parties  are  therefore  in  the  same  situa- 
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tion  in  claiming  that  the  funds  derived  from  the  sale  of  the 
com  should  be  applied  to  the  payment  of  the  debts  of  the 
Windfall  company.  But  this  position  is  inconsistent  with 
appellant's  contention  that  the  bill  of  sale  by  the  Windfall 
company  did  not  transfer  to  appellee  the  oar  of  com.  The 
court  may  have  concluded  from  the  evidence  that  appellant 
was  not  in  a  i>osition  to  deny  the  transfer  to  appellee,  or 
that  the  Warsaw  company,  notwithstanding  it  used  a  dif- 
ferent name  was  in  fact  only  a  branch  of  the  Windfall  com- 
pany and  did  not  have  such  title  to  its  products  as  to  pre- 
vent the  bill  of  sale  by  the  Windfall  company  from  trans- 
ferring to  appellee  the  car  of  com  in  controversy.  The 
evidence  as  to  the  names  of  the  concerns,  the  ownership  of 
the  property,  the  business  methods  and  Bowlin's  interest  in 
and  control  of  the  concerns  is  confusing  and  gives  a  wide 
range  for  inferences  to  be  drawn  from  the  evidence. 

6.  The  presumption  is  in  favor  of  the  trial  court    From 
the  record  we  cannot  say  its  judgment  is  not  sus- 
tained by  the  evidence.    Our  view  of  the  effect  of  the  bill 

of  sale  of  June  19,  makes  the  execution  of  the  instra- 

7.  ment   of   August    30,    unimportant.    However,    we 
think  there  was  no  error  in  receiving  it  in  evidence 

and  considering  it  along  with  the  other  facts  of  the  case. 
There  is  no  available  error  shown  by  the  record. 
Judgment  affirmed. 

Note.— Reported  in  101  N.  E.  3d5.  See,  also,  under  (1)  31  Oyc. 
226;  (2)  4  Cyc.  67;  (8)  36  Cyc.  302;  (4)  20  Oyc  572;  (6)  16  Cya 
786;  (6)  3  C^a  310;  (7)  4  C^c.  111.  As  to  the  scope  and  office  of 
a  counterclaim  under  the  code,  see  note  to  Woodruff  v.  Oamer 
(Ind.),  89  Am.  Dec.  482.  As  to  acceptance  and  delivery  of  goods 
which  wUl  satisfy  the  law  of  sales*  see  49  Abl  Dec.  325;  37  Am. 
Bep.  16;  96  Am.  St  215. 
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Kelly  Atkinson  Construction  Company  v. 
MuNSON,  Administratrix. 

[No.  7,862.    FUed  AprU  15, 1913.    Rehearing  deniedJune  19, 1913.] 

L  Pleading. — Complaint — Demurrer.-^AdmisaUma.'—A  demurrer 
to  a  complaint  admits  that  all  facts  well  pleaded  are  true.    p.  623. 

2.  Masteb  and  Sebtant. — Injuries  to  Servant — Unsafe  MacMn- 
ery. — NegUgenee  of  Fellow  Servant — Complaint — ^A  complaint 
in  an  action  for  personal  injuries  to  an  employe  is  not  insufficient 
on  the  theory  that  the  injury  was  caused  by  the  negligence  of  a 
fellow  servant,  where  it  appears  fi*om  its  averments  that  the 
injury  was  caused  by  the  combined  negligence  of  the  master  in 
supplying  unsafe  machinery  and  of  a  fellow  servant  in  the  oper- 
ation of  the  same,  since  the  master  is  relieved  from  liability 
only  when  he  has  exercised  reasonable  care  and  prudence  in 
supplying  safe  machinery  and  the  injury  occurs  solely  through 
the  negligence  of  the  fellow  servant    p.  623. 

3.  Masteb  and  SEBVANT.^/n/firie^  to  Servant — Unsafe  Machin- 
ery,— Complaint — Sufficiency. — ^A  complaint  to  recover  for  the 
death  of  one  employed  in  elevating  a  railroad  track,  by  the 
slipping  of  a  derrick  cable  fi*om  the  drum  while  a  heavy  girder 
was  being  put  in  place,  alleging  that  the  cable  was  not  safely 
and  properly  attached  to  the  drum  and  was  not  of  sufficient 
length  to  safely  perform  the  work  for  which  it  was  used,  of 
which  defendant  had  knowledge  and  of  which  plaintiff  was 
ignorant,  and  that  defendant's  superintendent  ordered  the  start- 
ing of  the  engine  when  the  cable  was  unwound  from  the  drum, 
charged  actionable  negligence  on  the  part  of  defendant  and  was 
sufficient  to  withstand  a  demurrer,    p.  624. 

4.  BlASTEB  AND  Sebvant. — Injuries  to  Servant — Negligence  of 
Fellow  Servant — Evidence, — In  an  action  for  the  death  of  an 
employe  engaged  in  track  elevation  work,  by  the  slipping  of  a 
derrick  cable  from  the  drum  while  a*  heavy  girder  was  being 
placed,  evidence  which,  though  showing  that  decedent  and  the 
engineer  who  operated  the  derrick  engine  had  previously  worked 
with  such  derrick,  also  shows  that  they  had  no  knowledge  of  the 
defective  method  in  which  the  cable  was  attached  to  the  drum 
and  had  no  opportunity  of  learning  that  it  was  defectively  at- 
tached or  that  it  was  of  insufficient  length  to  properly  handle 
such  girder,  affords  no  support  to  defendant's  theory  that  the 
engineer,  who  was  operating  pursuant  to  signals  from  the  super- 
intendent, was,  in  operating  the  engine  when  the  cable  had  been 
unwound  from  the  drum,  guilty  of  the  negligence  which  caused 
the  death,    p.  624. 
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5.  BiASTEB  AND  SERVANT. — InjuHes  to  Servant — Defective  Appli- 
ances,— Evidence. — SufJMency.— In  an  action  for  the  deatb  of  a 
servant  by  the  slipping  of  a  derrick  cable  from  the  drum  while 
a  heavy  iron  girder  was  being  placed,  evidence  showing  that 
the  cable  was  defectively  attached  to  the  drum  and  was  of  in- 
sufficient length  to  properly  handle  snch  girder,  and  that  snch 
cable  and  its  fastening  to  the  drum  had  not  been  inspected  dur- 
ing eighteen  months  previous  to  the  injury,  and  also  showing 
that  while  decedent  had  previously  worked  about  such  derrick, 
he  had  no  knowledge  of  such  defects,  and  that  neither  he  nor 
the  engineer,  who  operated  the  derrick  engine  pursuant  to  signals 
from  the  superintendent,  had  any  opportunity  to  learn  of  such 
defects,  was  sufficient  to  sustain  a  verdict  for  plaintiif.    p.  624. 

0.  BiASTEB  AND  Sesvant. — InjuHes  to  Servant, — Defective  Appti- 
ance$. — Fellow  Servants, — Instructions, — ^In  an  action  f6r  the 
death  of  an  employe  by  the  slipping  of  a  derrick  cable  from 
the  drum,  where  there  was  evidence  that  the  cable  was  of 
insufficient  length  and  that  it  was  defectively  attached  to  the 
drum,  an  instruction  stating  that  the  persons  who  wne  at  the 
time  engaged  in  moving  a  girder  by  means  of  such  derrick  were 
fellow  servants,  and  that  defendant  would  not  be  liable  if  the 
injury  was  caused  by  their  negligence,  was  properly  refused 
because  it  ignored  the  element  of  the  master's  negligence  witb 
reference  to  the  defective  method  in  which  the  cable  was  attadied 
to  the  drum.    p.  626. 

7.  Master  and  SEBVANT.p-/n/ifti6«  to  Servant, — Vice-Principals,-^ 
Instructions, — ^In  an  action  for  the  death  of  a  servant,  where 
there  was  evidence  to  show  that  a  part  of  the  duties  devolving 
on  the  foreman  required  him  to  furnish  defendant's  employes 
with  reasonably  safe  tools  and  a  reasonably  safe  place  in  which 
to  work,  a  requested  instruction  as  to  the  negligence  of  fellow 
servants  which  would  indicate  to  the  Jury  that,  although  sncb 
foreman  was  negligent  in  performing  a  duty  owing  by  the  master 
and  such  negligence  assisted  in  producing  the  injury,  defendant 
would  not  be  liable,  was  properly  refused,    p.  626. 

8.  Afpkal,— Review, — Refusal  of  Instructions, — Requested  in- 
structions not  applicable  to  the  evidence,  or  which  ignore  the 
evidence  on  a  material  element  of  the  case^  are  properly  refused, 
p.  627. 

9.  AppEAL,-^Reviewj^Instructions.  —  Joint  Exceptions.  —  Alleged 
error  in  the  giving  of  instructions  will  not  be  considered  where 
the  exception  thereto  was  a  Joint  exception  and  appellant  makes 
no  claim  of  error  except  as  to  one  of  such  instructions,    p.  627. 

10.  Master  and  Servant. — Injuries  to  Servant, — Defective  Ma- 
ch4nery,'^Evidence,—AdinissibiUty.'—lu  an  action  for  the  death 
of  an  employe  caused  by  the  slipping  of  a  derrick  cable  from 
the  drum  while  a  heavy  girder  was  being  placed,  where  it  was 
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charged  that  the  cable  was  defectively  attached  to  the  dnun  and 
was  too  short  for  the  proper  handling  of  such  girder,  testimony 
of  experts  as  to  the  proper  manner  of  fastening  cables  to  the 
drums  of  derricks,  the  method  of  safe  operation,  and  as  to  the 
suitable  length  of  a  cable  under  the  conditions  shown,  was  prop- 
erly admitted,  since  they  were  matters  about  which  such  wit- 
nesses had  peculiar  knowledge  and  as  to  which  they  were  com- 
petent to  testify,  p.  628. 
11.  Evidence. — Weight  and  Suf/lcienoy. — Ewpert  Testimony. — The 
weight  to  be  given  to  expert  testimony  is  for  the  jury  to  deter- 
mine,   p.  62a 

Prom  Franklin  Circuit  Court ;  Oeorge  L,  Oray,  Judge. 

Action  by  Bessie  Munson,  administratrix  of  the  estate  of 
Fred  W.  Munson,  deceased,  against  the  Kelly  Atkinson 
Construction  Company.  From  a  judgment  for  plaintiff, 
the  defendant  appeals.    Affirmed. 

Zane,  Morse,  McKinney  &  Mcllvaine,  Shope,  Zone, 
Busby  &  Weber  and  Bracken  &  Kidney,  for  appellant. 

David  K.  Tone,  Henry  M,  Ashton  and  Oeorge  F,  0  'Byrne, 
for  appellee. 

Ibach,  C.  J. — ^Appellee  as  administratrix  of  the  estate  of 
Fred  W.  Munson,  her  deceased  husband,  began  this  suit 
against  appellant  in  the  Marion  Circuit  Court  to  recover 
damages  for  negligently  causing  his  death.  A  change  of 
venue  was  taken  to  Franklin  County,  where  trial  by  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$4,800. 

The  overruling  of  separate  demurrers  for  want  of  facts  to 
each  of  the  two  paragraphs  of  complaint  is  assigned  as 
error.  Decedent  was  employed  by  appellant  to  assist  in  the 
work  of  elevating  the  tracks  of  the  Big  Four  railroad  over 
Washington  street  in  the  city  of  Indianapolis,  and  while 
engaged  at  his  work,  he  was  killed  by  reason  of  a  cable, 
which  held  suspended  a  heavy  steel  girder,  becoming  de- 
tached from  the  "drum''  of  the  derrick,  thereby  causing 
the  girder  to  fall  upon  him.  In  substance,  the  averments 
of  the  first  paragraph  of  complaint,  so  far  as  they  are  mate- 
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rial  to  be  stated  here,  are  that  the  defendant  had  as  a  part 
of  its  machinery  used  in  the  work  of  elevating  the  tracks  a 
steam  derrick  permanently  fastened  upon  what  is  termed  a 
''derrick  car''.  This  derrick  consisted  in  part  of  a  drum 
eighteen  inches  in  diameter,  which  revolved  by  means  of 
power  supplied  from  an  engine;  when  the  drum  revolved 
the  wire  cable  or  rope  attached  at  one  end  to  the  drum  and 
at  the  other  to  ''blocks''  would  become  wound  upon  the 
drum  or  released  therefrom,  according  to  the  manner  in 
which  such  power  was  applied.  Attached  to  the  "block" 
were  "grabs"  which  gripped  the  girders  and  other  heavy 
articles  which  were  to  be  elevated  and  placed  in  their  proper 
position.  The  cable  or  rope  was  fastened  to  the  drum  by 
means  of  a  rod  or  hook  bolt.  ' '  Said  cable  was  then  and  there 
insecurely  and  improperly  attached  to  said  hook  and  to  said 
drum  and  when  heavy  material  was  then  and  there  being 
hoisted  by  said  derrick  and  when  said  cable  was  then  and 
there  unwound  from  said  drum  so  that  very  little  cable  re- 
mained on  said  drum,  said  cable  was  then  and  there  apt  to 
and  liable  to  pull  off  and  slip  off  from  said  hook  and  become 
detached  and  disconnected  from  said  drum."  There  was 
knowledge  of  all  these  conditions  on  the  part  of  appellant, 
and  a  want  of  knowledge  on  the  part  of  decedent.  "Owing 
to  the  insufficient  and  improper  manner  in  which  said  cable 
was  then  and  there  fastened  to  said  drum,  it  was  then  and 
there  unsafe  and  dangerous  to  then  and  there  start  the 
engine  in  motion,  and  to  either  raise  or  lower  said  girder." 
Appellant's  superintendent  who  was  in  chai^  of  the  work 
and  its  representative,  whose  order  decedent  was  required 
to  obey,  with  knowledge  of  the  improper  cable  attachment, 
directed  the  work  to  proceed,  and  while  plaintiff's  decedent, 
in  ignorance  of  the  said  insecure  fastening  was  assisting  in 
removing  said  girder,  said  cable  pulled  loose  from  said  drum, 
wholly  on  account  of  appellant's  negligence,  causing  the 
girder  to  fall,  killing  decedent.  These  allegations,  when 
considered  with  all  the  other  averments  of  the  complaint, 
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make  it  apparent  that  this  paragraph  proceeds  upon  the 
theory  that  appellant  was  negligent  in  failing  to  securely 
fasten  the  cable  to  the  drum.  The  same  facts  are  pleaded 
in  the  second  paragraph,  with  the  additional  charge  that 
the  ^'defendant  carelessly  and  negligently  supplied  the 
crane  with  a  cable  that  was  then  and  there  too  short  and 
not  of  sufficient  length." 

It  is  insisted  by  appellant  that  the  averments  of  the  com- 
plaint show  that  decedent  was  killed  solely  through  the 
negligent  operation  of  the  derrick.    This,  however,  does  not 
appear  from  the  complaint.    The  complaint  charges 

1.  that  the  accident  happened  by  reason  of  the  negli- 
gence of  the  master  in  furnishing  unsafe  and  defect- 
ive machinery,  and  negUgence  in  permitting  the  entire 
length  of  cable  to  become  unwound  from  the  drum,  the  en- 
gineer operating  the  engine  in  accordance  with  the  signals 
and  orders  given  by  appellant's  superintendent,  all  of  which 
facts,  being  well  pleaded,  the  demurrer  admits  to  be  true. 

Complaints  similar  in  most  respects  to  the  one  before 

2.  us  have  been  uniformly  supported  by  the  courts  of 
this  and  other  jurisdictions,  where  the  averments 

make  it  appear  that  the  injury  occurred  to  the  employe 
through  the  combined  negligence  of  the  master  in  supply- 
ing unsafe  machinery,  and  of  a  fellow  servant  in  the  opera- 
tion of  the  same.  It  is  only  when  the  master  has  exercised 
reasonable  care  and  prudence  in  supplying  tools  and  appli- 
ances to  his  employes  which  are  reasonably  safe  and  proper 
for  the  service  required  of  him,  and  the  injury  occurs  solely 
through  the  negligence  of  a  fellow  servant,  that  the  master 
will  be  held  blameless.  Ohio,  etc.,  B.  Co.  v.  Stein  (1894), 
140  Ind.  61,  69,  39  N.  E.  246;  Rogers  v.  Ley  den  (1891),  127 
Ind.  50,  53,  26  N.  B.  210 ;  Eureka  Block  Coal  Co.  v.  Wells 
(1902),  29  Ind.  App.  1,  61  N.  B.  236,  94  Am.  St.  259. 

We  have  already  indicated  that  the  specific  charges  of 
negligence  pleaded  against  appellant  as  the  cause  of  the 
death  of  decedent  are  that  the  cable  was  not  safely  and  prop- 
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erly  attached  to  the  drum,  that  the  cable  was  not 

3.  of  sufficient  length  to  safely  perform  the  work  for 
which  it  was  used,  and  that  an  order  was  given  to 

start  the  engine  when  the  cable  was  unwound  from  the  drum. 
These  averments  charge  actionable  negligence  on  appellant's 
part.  The  complaint  was  sufficient  to  withstand  demurrer. 
See  Clear  Creek  Stone  Co.  v.  Dearmin  (1903),  160  Ind.  162, 
66  N.  E.  609. 

The  evidence  discloses  that  just  prior  to  the  killing 

4.  of  Munson,  appellant  had  been  engaged  in  constmct- 
ing  bridges  for  the  Big  Four  railroad  at  other  points 
outside  of  Indiana,  and  about  twelve  days  b^ore  the 

5.  accident  resulting  in  Munson 's  death,  he  had  been 
hired  by  one  Beck,  who,  it  is  shown  was  api>ellant'8 

superintendent,  and  was  also  in  charge  of  and  directed  the 
work  at  Indianapolis.  Munson,  with  other  laborers,  had 
used  the  same  derrick  and  appliances  at  Fairland,  Indiana, 
but  he  had  nothing  whatever  to  do  with  the  operation  of 
any  of  the  machinery,  or  with  fastening  the  cable  to  the 
drum.  Beck  provided  all  the  machinery,  tools  and  appli- 
ances,  and  generally  supervised  the  work,  both  at  Indian- 
apolis, and  at  other  points  prior  to  moving  the  machinery 
to  Indianapolis.  The  girder  which  was  being  moved  when 
Munson  was  killed  weighed  about  seventeen  and  one-half 
tons,  and  required  three  blocks  and  a  long  and  heavy  cable 
to  handle  it.  Prior  to  the  accident  girders  weighing  only 
two  tons  had  been  handled,  and  in  handling  them  only 
about  one-half  of  the  length  of  cable  was  used,  thus  allow- 
ing the  remaining  half  to  be  wound  about  the  drum.  At  this 
point  we  may  add  that,  on  account  of  this  fact  alone,  neither 
Munson  nor  the  engineer.  Burgess,  had  any  opportunity  to 
ascertain  the  length  of  the  cable  or  the  manner  in  which 
such  cable  was  attached  to  the  drum,  and  it  appears  nowhere 
in  evidence  that  either  of  these  men  obtained  any  knowledge 
of  such  facts  from  any  source.  Consequently,  the  insistence 
made  by  appellant  that  Burgess  was  guilty  of  the  negligence 
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which  caused  Mtmson's  death  has  no  support  &om  the  evi- 
dence. The  engineer  also  testified  that  the  reason  he 
did  not  see  the  cable  run  off  the  drum  was  because  he  had 
his  head  out  of  the  window  on  the  side  of  the  derrick  car 
receiving  the  signals  controlling  the  opejQ^tion  of  the  derrick, 
and  it  could  not  be  operated  in  any  other  manner,  that  it 
was  only  by  these  signals  that  he  could  learn  the  order  of  the 
superintendent,  and  operate  his  engine  in  conformity  to  such 
orders.  Expert  witnesses  testified  that  the  safe  and  proper 
way  to  attach  a  cable  to  the  drum  of  a  derrick  was  by  using 
a  cable  clamp  or  U  bolt  with  the  cable  put  through  the  clamp 
and  the  nuts  tightly  screwed  on.  The  cable  in  the  case  at 
bar  was  not  so  fastened,  but  was  merely  put  through  a  hook 
where  it  was  liable  to  slip  out.  Burgess  the  engineer  said : 
'^If  the  cable  was  fastened  with  a  hook  bolt  at  the  time  of 
the  accident,  it  was  liable  to  pull  out,  but  if  fastened  by  a 
clamp  it  would  not,  the  cable  would  break  first. ' '  Witnesses 
of  long  experience  with  this  class  of  work  testified  that  a 
suitable  cable  to  be  used  in  lifting  the  girder  in  suit  should 
be  long  enough  to  reach  the  ground  when  working  the  boom 
from  the  highest  to  its  lowest  point,  and  leave  seven  or  eight 
coils  about  the  drum.  Mr.  Eelly,  appellant's  president, 
testified  that  the  standard  length  of  the  cable  for  such  work 
was  450  or  475  feet  This  cable,  however,  was  but  350  feet 
long.  Sui>erintendent  Beck  admitted  that  ''if  the  derrick 
had  been  supplied  with  a  cable  450  feet  in  length  the  load 
which  was  being  lifted  could  have  been  lowered  to  the 
ground."  The  evidence  also  shows  that  this  same  superin- 
tendent ordered  decedent,  with  another  laborer,  Lawrence, 
who  also  was  killed,  to  put  ties  under  the  girder  while  it  was 
suspended,  that  while  they  were  obeying  this  order,  he.  Beck, 
gave  the  signal  to  the  engineer  to  start  the  derrick.  There 
was  an  outcry,  the  two  men  started  to  run  away,  but  before 
they  had  time  to  escape,  the  girder  fell.  It  is  also  idiown  by 
Mr.  Eelly,  appellant's  president,  that  the  last  time  the  cable 
Vol.  53*40 
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and  its  fastening  to  the  dram  were  examined  was  eighteen 
months  before  the  aceident  The  evidence  is  suf&cient  to 
sustain  the  verdict. 

It  is  argued  that  the  court  erred  in  the  giving  of  and  re- 
fusal to  give  certaiii  instructions.    Appellant  insists  that  the 
court  erred  in  refusing  to  give  to  the  jury  its  re- 

6.  quested  instructions  Nos.  1,  3  and  4.    Instruction  No. 
3  is  as  follows:    ''The  court  instructs  the  jury  that 

the  members  of  the  gang  of  men  engaged  upon  the  girder 
as  set  out  in  plaintiff's  complaint  were  fellow  servants  while 
they  were  engaged  in  moving  said  girder,  and  this  appUed 
to  the  foreman  Beck,  the  pusher  Lawrence,  and  the  engineer 
Burgess,  and  if  the  jury  believe  from  the  preponderance  of 
the  evidence  that  the  death  of  the  plaintiff's  intestate,  the  de- 
ceased, Fred  W.  Munson,  was  occasioned  by  the  negligence 
or  carelessness  or  either  of  said  Beck  or  said  Lawrence  or 
said  Burgess,  or  either  or  all  of  them,  the  juiy  should  find 
for  the  defendant"  This  instruction  as  applied  to  the  facts 
of  this  case  must  be  held  to  be  erroneous,  and  it  was  proper- 
ly refused,  for  the  reason  that  it  ignores  the  very  material 
fact  shown  by  the  evidence  that  one  of  the  contributory 
causes  of  the  decedent's  death  was  the  defective  and  unsafe 
manner  in  which  the  cable  was  fastened  to  the  drum,  which 
fact,  if  shown  by  a  fair  preponderance  of  the  evidence,  would 
authorize  a  finding  of  negligence  against  appellant,  even 
though  the  fellow  servants  of  decedent  also  contributed  to 
bring  about  the  result  which  did  follow. 

This  instruction  was  erroneous  for  the  further  reason  that 

by  it  the  jury  was  told  that  in  any  event  there  could  be  no 

recovery  on  account  of  the  negligence  of  Beck  the 

7.  superintendent  or  the  person  representing  appellant 
in  the  direction  of  the  work.    There  was  evidence  to 

show  that  as  a  part  of  the  duties  devolving  upon  Beck  he  was 
to  furnish  appellant's  employes  with  reasonably  safe  tools 
and  a  place  to  work  which  was  also  reasonably  safe,  and 
yet,  in  view  of  the  evidence,  upon  this  proposition,  the  in- 
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struction  would  indicate  to  the  jury  that  although  Beck 
was  negligent  in  performing  a  duty  owing  on  the  master's 
part,  whom  he  represented  as  a  vice-principal,  and  such 
failure  on  his  part  assisted  to  bring  about  the  fatal  accident, 
yet  appellant  would  not  be  liable. 

Instructions  Nos.  1  and  4  tendered  were  likewise  properly 

refused  because  improper  as  applied  to  the  facts  of  this 

case,  and  in  each  instance  eliminating  all  evidence 

8.  with  reference  to  the  defective  condition  of  the  ap- 
pliances furnished  by  appellant  with  which  decedent 

was  required  to  work.  There  is  no  evidence  that  a  cable 
of  sufficient  length  was  supplied  by  appellant,  and  that  the 
derrick  was  equipped  with  a  shorter  one  by  a  fellow  servant 
of  decedent  without  the  knowledge  or  direction  of  appellant. 
The  fourth  is  additionally  defective  because  it  states  that 
if  the  derrick  was  operated  in  a  careless  manner  by  the  en- 
gineer, there  could  be  no  recovery,  whether  such  machinery 
was  reasonably  safe  for  the  work  in  which  they  were  en- 
gaged, or  not.  Similar  instructions  to  these  were  held  in- 
sufficient in  the  case  of  OJdo,  etc,  R.  Co.  v.  Stein,  supra. 

The  further  error  assigned  **that  the  court  erred  in  giving 
instructions  Nos.  5  and  7"  will  not  be  considered.    The  ex- 
ception taken  to  the  giving  of  these  instructions  was 

9.  a  joint  exception,  and  not  a  separate  exception  as  to 
each.    No  claim  is  here  made  that  instruction  No.  7 

is  erroneous,  and  in  fact,  it  is  a  correct  statement  of  the  law 
applicable  to  the  pleadings  and  the  evidence.  See  Inland 
Steel  Co.  V.  Smith  (1907),  168  Ind.  245,  252,  80  N.  E.  538, 
and  cases  there  cited.  We  have  examined  all  of  the  instruc- 
tions tendered  and  refused,  and  those  given,  and  we  are  con- 
vinced that  the  law  applicable  to  the  case  was  correctly  stated 
to  the  jury  in  the  numerous  charges  given,  both  at  appel- 
lant's request,  and  on  the  court's  own  motion. 

It  is  also  contended  by  appellant  that  there  was  error  at 
the  trial  in  the  admission  of  certain  expert  testimony.  The 
testimony  earnestly  objected  to  is  that  given  by  three  wit- 
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neases  who  testified  as  to  the  proper  manner  of  fasten- 

10.  ing  cables  to  the  drums  of  derricks,  how  ^'boOTis", 
sach  as  the  one  described  in  the  case,  could  be 

operated  with  safety,  and  what  a  suitable  length  of  cable 
would  be  under  all  the  conditions  shown  by  the  proof  and 
for  the  accomplishment  of  the  work  in  which  appellant  was 
engaged.  These  were  matters  largely  of  science  and  skill, 
and  of  which,  by  study,  observation  and  experience,  the  wit- 
nesses had  obtained  and  were  possessed  of  peculiar  knowl- 
edge. They  were  matters  also  about  which  the  average  jury 
could  not  become  informed  so  as  to  arrive  at  an  accurate 
conclusion  without  the  aid  of  the  testimony  of  such  persons 
as  had  given  the  subjects  their  special  thought,  time  and 
attention.  We  believe  these  witnesses  were  competent  to 
testify,  and  the  investigation  of  the  subject-matter  in  con- 
troversy required  the  aid  of  sucH  testimony  to  assist  in  giv- 
ing to  the  jury  facts  essential  to  a  proper  solution  of  the 
qnestions  involved.    It  was  for  the  jury  to  determine 

11.  the  weight  of  such  testimony.    Indiana,  etc.,  Coal  Co. 
V.  Buffey  (1901),  28  Ind.  App.  108,  62  N.  E.  279; 

Louisville,  etc.,  E.  Co.  v.  Frawley  (1887),  110  Ind.  18,  9 
N.  E.  594. 

We  find  that  no  error  was  committed  at  the  trial,  and  the 
judgment  is  affirmed. 

NoTS.— Reported  in  101  N.  E.  510.  See,  also,  nnder  (1)  31  Cyc 
383;  (2)  26  Cyc.  1302;  (3)  26  Cyc.  1386;  (4)  26  Cyc.  1454;  <5,  7) 
26  Cyc  1447;  (6)  26  Cyc.  1474,  1477;  (8)  38  Cyc  1617,  1627;  (9) 
38  Cyc  1795,  1800;  (10)  17  Cyc  232;  (11)  17  Cyc  262.  As  to 
what  are  proper  subjects  of  Instructions  to  Jury,  see  72  Am.  Dec 
538.  As  to  duty  of  master  to  fumlsb  servant  with  safe  means  and 
appliances  to  work  with,  see  92  Am.  Dec  213;  21  Am.  Rep.  579; 
33  Am.  St  766.  As  to  instructions  of  court  assuming  existence 
of  fact?,  see  14  Am.  St  44.  As  to  basis  of  rule  of  assumption  of 
risk,  see  181  Am.  St  437.  As  to  assumption  of  risks  of  dangerous 
machinery,  see  119  Am.  St  434.  As  to  the  subjects  and  admissi- 
bility of  expert  testimony,  see  66  Am.  Dec  228.  On  the  question 
of  the  master's  liability  for  failure  of  employes  exercising  superin- 
tendence to  furnish  proper  appliances,  see  58  L.  R.  A.  46.  As  to 
the  liability  of  a  master  to  his  servant  for  injuries  caused  by  a 
derrick,  see  20  Ann.  Cas.  896. 
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Gregort  V.  Redd. 

[Na  8,072.    FUed  June  20,  1913.] 

1.  Flbadino. — Complaint.^-Actions  Before  Justices  of  the  Peace. 
— ^In  actions  commenced  before  Justices  of  tbe  peace,  a  com- 
plaint is  good  on  demurrer  if  it  contains  sufficient  substance  to 
inform  the  adverse  party  of  tbe  nature  of  tbe  demand  against 
blm  and  to  bar  another  action  for  the  same  cause,    p.  690. 

2.  Pleading. — Complaint.-^Initial  Attack  After  Verdict.-^Action 
Commenced  Before  Justice  of  the  Pcoce.— The  complaint  in  an 
action  commenced  before  a  Justice  of  the  peace,  from  which 
defendant  could  know  that  the  demand  was  for  breach  of  a 
certain  warranty,  and  which  contained  sufficient  facts  to  bar 
another  action  for  the  same  demand,  was  sufficient  as  against  an 
attack  made  for  the  first  time  after  the  verdict  of  the  circuit 
court  to  which  the  cause  had  been  appealed,    p.  630. 

From  Wayne  Circuit  Court ;  Henry  C.  Fox,  Judge. 

Action  by  John  Bedd  against  James  Gregory.  From  a 
judgment  for  plaintiff^  the  defendant  appeals.    Affirmed. 

Oeorge  W.  Pigman  and  Robbiris  &  Bobbins,  for  appellant. 
W.  F.  Bossert  and  ShdveUy  &  Shiveley,  for  appellee. 

Laibt,  J. — This  action  originated  before  a  justice  of  the 
peace.  The  plaintiff  recovered  a  judgment  and  the  defend- 
ant appealed  to  the  circuit  court  where  the  case  was  again 
tried  before  a  jury  upon  the  issues  formed  by  the  pleadings 
filed  in  the  justice's  court  and  a  verdict  was  returned  in 
favor  of  plaintiff.  After  verdict  the  defendant  filed  a  mo- 
tion in  arrest  of  judgment  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  This  motion  was  overruled  and  judgment  rendered 
for  plaintiff  on  the  verdict.  The  defendant  prosecuted  this 
appeal  and  assigns  as  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  and  also  that 
the  court  erred  in  overruling  his  motion  in  arrest  of  judg- 
ment. 

It  is  a  well-settled  rule  of  pleading  in  actions  conmienced 
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before  a  justice  of  the  peace,  that  a  complaint  which  contains 
sufficient  substance  to  inform  the  adverse  "party  of 

1.  the  nature  of  the  demand  against  him  and  to  bar 
another  action  for  the  same  cause  wiU  be  held  suffi- 
cient on  demurrer.  Broivn  v.  Thompson  (1910) ,  45  Ind.  App. 
188,  90  N.  E.  631,  and  cases  there  cited.    In  this  case  the 

objections  to  the  complaint  are  interposed  for  the 

2.  first  time  after  verdict.    The  complaint  is  subject  to 
serious  criticism,  but  we  are  of  the  opinion  that  it 

was  sufficient  to  inform  the  defendant  that  plaintifi?  was 
making  a  demand  for  damages  resulting  from  a  breach  of 
warranty  made  by  the  defendant  in  the  sale  of  a  certain 
horse  to  plaintiff,  and  that  the  facts  stated  are  sufficient  to 
bar  another  action  for  the  same  demand. 
Judgment  affirmed. 

NoTB.->Reported  in  102  N.  E.  140.    See»  also,  mider  (1)  24  Cye, 
558;  (2)  24  Cyc  570. 


Brown-Ketcham  Iron  Works  i;.  The  George  B. 

Swift  Company. 

[No.   7,716.    Filed  January  31,   1913.    Rehearing  denied 

June  20,  1913.] 

1.  Pleading.  —  Plea  in  Abatement,  —  RequiHtea,  —  Certainty.  —  A 
plea  in  abatement  must  be  certain  in  every  tiarticnlar  so  as  not 
only  to  point  out  tbe  plaintiiTs  error,  but  to  show  him  how  it 
may  be  corrected  in  another  emit  in  regard  to  the  same  cause 
of  action,  that  is,  it  must  leave  nothing  to  be  snpplied  by  intend- 
ment or  construction,  and  must  obviate  every  supposable  special 
answer,    p.  637. 

2.  CoBFORATioNS.  —  Foreign  CorporatUmB. — Actions. — Service  of 
Process. — Plea  in  Abatement. — Theory. — Requisites. — ^In  an  ac- 
tion against  a  foreign  corporation,  a  plea  in  abatement  grounded 
on  the  theory  that,  on  accoimt  of  defendant's  withdrawal  from 
the  State  and  the  revocation  of  the  authority  of  its  agent  to 
accept  service  of  process,  the  court  had  been  deprived  of  any 
jurisdiction  of  the  defendant,  would  be  insufficient  without  a 
showing  that  the  cause  of  action  did  not  arise  within  the  State; 
but  such  denial  is  not  eaaaatial  In  a  plea  where  the  theory  is 


MAY  TERM,  1913.  631 

Brown-Ketcham  Iron  Works  v,  George  B.  Swift  Co. — 53  Ind.  App.  630. 

that  the  court  has  not  obtained  Jurisdiction  of  the  person  of  de- 
fendant by  the  service  of  process  upon  its  alleged  agent  and  that 
such  service  should  be  siet  aside  and  the  summons  quashed, 
pp.  638^640. 

3.  CoBFORATioNs. — Foreign  Corporations,  —  Actions.  —  Service  of 
Process. — Suffldencp  of  Service. — Jurisdiction. — ^The  question  of 
whether  service  of  process  in  an  action  against  a  foreign  corpo- 
ration was  had  on  an  authorized  agent  is  in  no  way  affected  by 
the  existence  or  nonexistence  of  money,  credits  or  effects  within 
the  State  belonging  to  defendant  or  due  to  it,  but  a  showing  as 
to  whether  the  same  existed  would  be  essential  in  determining 
whether  the  court  might,  by  a  supplemental  pleading  in  attach- 
ment or  garnishment,  acquire  such  jurisdiction  of  the  person  as 
would  enable  it  to  proceed  to  final  judgment  in  rem.    p.  63& 

4.  CoNSTiTunoNAL  LAW. — Duc  Process  of  Law. — Deprivation  of 
Property. — One  may  not  be  deprived  of  his  property  without  due 
process  of  law.    p.  688. 

5.  Pbocess. — Service. — Personal  Judgment. — ^A  court  cannot  ac- 
quire jurisdiction  over  the  person  of  one  not  residing  within  its 
territorial  jurisdiction,  so  as  to  warrant  a  personal  judgment, 
except  by  actual  service  of  notice  on  him  within  the  jurisdiction, 
or  on  one  authoriased  to  accept  service  in  Ids  behalf,  or  by  his 
waiver  of  the  want  of  due  service,    p.  638. 

6.  Pbocess. — Constructive  Service. — Judgment  in  Rem. — In  an  ac- 
tion in  rem^  the  court,  by  constructive  service  on  a  person  resid- 
ing beyond  its  territorial  jurisdiction,  whose  property  is  sought 
to  be  affected  or  taken,  may  acquire  such  qualified  or  limited 
Jurisdiction  over  the  person  as  will  enable  it  to  render  a  judg- 
ment depriving  liim  of  such  property,    p.  639. 

7.  Pleading. — Construction. — Theory. — Ordinarily  the  theory  of 
a  pleading  is  to  be  determined  not  by  its  prayer  alone,  but  by  its 
averments  taken  in  their  entirety,    p.  64^. 

8.  GoNSTrrxTTioNAL  Law. — Pursuit  of  Business. — Rights  of  Citizens 
of  Other  States. — ^The  legislature  has  no  power  to  prevent  a  citi- 
zen of  another  state  from  coming  into  this  State,  or  to  prohibit 
him  from  doing  business  therein  since  such  right  is  given  both 
by  the  organic  law  of  the  State  and  of  the  United  States  without 
the  permission  or  comity  of  the  state,    p.  644. 

9.  OoBPOKATioNs. — Foreign  Corporations. — Right  to  Exclude  or 
Restrict. — ^The  State,  by  legislative  enactment,  may  grant  or  re- 
fuse a  foreign  corporation  the  right  to  do  business  within  its 
borders,  and  may  provide  the  terms  and  conditions  on  which 
such  corporation  may  come  into  the  State  for  such  purpose, 
p.  644. 

10.  €k>BPORATioNB. — Foreign  Corporations.  —  Actions.  —  Process. — 
The  State  may  not  only  provide  the  manner  and  mode  of  service 
of  obtaining  jurisdiction  over  foreign  corporations  doing  busi- 
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nesB  therein,  but  may  also  require  snch  corporations  to  accept 
the  terms  of  the  mode  of  service  so  provided  as  a  condition  pre- 
cedent to  doing  any  business  in  the  State,  p.  645. 
IL  Constitutional  I^aw. — Due  Proce99  of  Law. — DeprivaHon  of 
Property, — Foreign  Corporations, — Process, — ^Wh^i  the  question 
is  properly  raised  in  an  action  against  a  foreign  corporation 
the  court  must  determine  whether  the  prescribed  mode  of  serv- 
ice does  in  ftict  deprive  such  corporation  of  its  property  without 
due  process  of  law,  and  its  determination  is  generally  final  in 
so  far  as  property  within  the  Jurisdiction  of  the  State  is  affected ; 
but  where  the  judgment  affects  property  in  another  state,  or  is 
questioned  in  a  court  of  such  state,  such  court  may  determine  for 
itself  whether  the  prescribed  mode  of  service  is  consistent  with 
due  process  of  law.    p.  645. 

12.  Ck>RFORATiONs. — Foreign  Corporation. — Service  of  Process. — 
Validity  of  Prescribed  Method. — Recognition  hy  Federal  Courts. 
— ^The  mode  of  service  prescribed  by  the  laws  of  a  state  for 
obtaining  Jurisdiction  over  foreign  corporations,  which  is  by 
the  local  courts  recognized  as  valid,  obtains  similar  recognition 
in  the  federal  courts,  in  so  far  as  the  same  affects  property  of 
foreign  corporations  within  such  state,    p.  646. 

13.  CoBFORATioNS.-— i^orei^  Corporations. — ReguUUion,  —  Service 
of  Process, — Statutes, — VaUdity, — ^The  act  approved  Mardi  15, 
1901,  Acts  1901  p.  621,  prescribing  the  conditions  on  which  foreign 
corporations  could  be  admitted  to  transact  business  in  the  State, 
and  providing  a  method  for  service  of  process  in  actions  against 
foreign  corporations,  was  a  proper  ezerdse  of  legislative  power, 
p.  646. 

14.  OoBPORATioNB.— i^orei^  Corporations, — RegulaUon.'^BiolU  to 
Change  Conditions. — Withdrawal  From  State, — Revocation  of 
Agenf's  Authority, — While  succeeding  l^^latures  may  revoke, 
modify  or  change  the  conditions  upon  which  a  foreign  corpora- 
tion is  permitted  to  do  business  wltliin  the  State,  such  an  act 
could  apply  only  to  the  future  business  of  such  corporation,  so 
that  any  right  that  such  corporation  may  have,  based  on  the 
theory  of  mutuality  of  right  and  privilege,  to  withdraw  from  the 
State  and  revoke  the  authority  of  its  agent  in  the  State,  oould 
affect  only  its  future  business  and  could  not  affect  or  taice  away 
any  rights  growing  out  of  business  already  done  by  sn<^  cor- 
poration under  its  license,    p.  646. 

15.  CoBFORATioNS.  —  Foreign  Corporations,  —  Termination  of 
Agency, — Appointment  of  Successor. — ^Upon  the  death  or  resigna- 
tion of  an  agent  of  a  foreign  corporation  appointed  as  a  condi- 
tion precedent  to  doing  business  in  the  State,  or  upon  the 
tennination  of  such  agency  from  any  cause,  it  is  the  duty  of 
such  corporation  to  appoint  a  suooessor  so  long  as  liabilities  re- 
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suiting  from  bosiness  already  done  under  its  license  remain  out- 
standing,   p.  648. 

16.  GoBFORATiONS. —  ForHgn  Corporations, —  Effect  of  Accepting 
License. — Process, — Service  on  Agent — ^A  foreign  corporation  by 
accepting  a  license  to  do  business  in  the  State  pursuant  to  the 
act  approved  March  15,  1901,  Acts  1901  p.  621,  and  by  complying 
with  the  conditions  thereof  and  naming  an  agent  upon  whom 
service  of  process  may  be  had,  and  by  coming  into  and  doing 
business  within  the  State  under  such  license.  In  effect  agrees 
that  service  of  process  under  such  act  shall  be  a  valid  service 
against  it,  when  sued  by  a  citizen  of  the  State  on  a  contract 
made  in  the  State  during  the  time  it  was  so  doing  business,  and 
in  such  an  action  it  may  not  defeat  the  Jurisdiction  obtained  by 
such  service  by  showing  a  revocation  of  its  agent's  authority  to 
receive  such  service,  unless  it  also  shows  that  thereafter  another 
agent  was  appointed  on  whom  process  may  be  had.    p.  649. 

17.  OoBFo&ATioNS.  —  PorMgn  Corporations.  —  Regulations.  —  Btat' 
utes. — ^The  purpose  of  the  act  approved  March  15, 1901,  Acts  1901 
p.  621,  providing  conditions  for  the  admission  of  foreign  cor- 
porations to  do  business  in  the  State,  was  not  only  to  give  to 
such  corporations  the  right  to  do  business  within  the  State,  but 
also  to  provide  a  method  of  making  them  yield  to  the  jurisdic- 
tion of  the  courts  of  the  State  when  necessary  to  determine  the 
rights  of  citizens  of  the  State  by  reason  of  business  transacted 
by  such  corporations  within  the  State,    p.  649. 

18.  Statutes. — Construction. — Legislative  Intent.-^The  legislative 
intent  will  be  carried  out  when  it  can  be  ascertained  from  the 
act,  and  where  two  constructions  are  possible,  that  one  which 
gives  effect  to  the  act  will  be  adopted  rather  than  the  one  which 
would  defeat  the  purpose  of  the  law.    p.  662. 

19.  Ck>BFORATioNS. — Foreign  Corporations. —  Actions. —  Service  of 
Process. — Plea  in  Abatement, — Sufflciency. — In  an  action  against 
a  foreign  corporation,  a  plea  in  abatement,  alleging  its  with- 
drawal from  the  State  and  the  revocation  of  the  authority  of  its 
agent,  was  insufficient  to  show  that  the  court  had  not  obtained 
Jurisdiction  of  the  person  of  defendant  by  service  on  such  agent, 
in  the  absence  of  allegations  showing  the  appointment  of  an- 

*other  agent  on  whom  service  could  be  had.    p.  652. 

From  Superior  Court  of  Marion  County  (73,107) ;  James 
M.  Leathers,  Judge. 

Action  by  the  Brown-Ketcham  Iron  Works  against  The 
Qeorge  B.  Swift  Company.  From  a  judgment  abating  the 
action,  the  plaintiff  appeals.    Reversed. 
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B.  M.  Ketcham,  H.  8.  Landers  and  W,  A.  Ketcham,  for 
appellant. 
Lew  Wallace,  for  appellee. 

HoTTEL^  J. — Appellant,  an  Indiana  corporation,  brought 
this  action  against  appellee,  an  Illinois  corporation,  to  re- 
cover a  balance  alleged  to  be  due  it  on  account  of  material 
it  furnished  appellee.  The  complaint  is  in  two  paragraphs, 
the  first  of  which  is  based  on  a  written  contract  filed  as  an 
exhibit  with  said  complaint  and  alleges  in  effect  a  refusal 
on  appellee's  part  to  make  the  payment  to  appellant  for  the 
material  it  furnished  under  such  contract  according  to  the 
terms  thereof,  and  alleges  that  on  September  24, 1906,  there 
was  a  balance  due  on  said  contract  of  $1748.23.  In  the 
second  paragraph  it  is  alleged  in  substance  that  the  appellee 
is  indebted  to  appellant  in  the  sum  of  $1748.23,  being  a 
balance  for  goods,  wares  and  materials  sold  and  delivered  to 
appellee  at  its  special  instance  and  request;  that  demand 
had  been  made  on  appellee  for  pa3nnent  of  said  sum  and 
said  amount  remained  due  and  wholly  unpaid.  Both  para- 
graphs aver,  in  substance,  that  although  appellee  is  a  cor- 
poration, organized  under  the  laws  of  the  state  of  Illinois, 
that  it  had  been  admitted  to  transact  business  within  the 
State  of  Indiana  under  and  pursuant  to  the  laws  of  said 
State,  and  ^'had  duly  designated  an  agent  upon  whom  serv- 
ice of  process  might  be  had  and  that  for  the  purpose  of 
this  case  the  defendant  was  found  and  was  doing  business 
within  the  State  of  Indiana." 

The  appellee  entered  a  special  appearance  and  filed  a  plea 
in  abatement  to  which  a  demurrer  filed  by  apx>ellant  was 
overruled.  A  reply  of  general  denial  to  this  plea  closed  the 
issues.  The  cause  was  tried  by  jury  and  at  the  close  of  all 
the  evidence  the  court  sustained  a  motion  made  by  appellee 
for  a  peremptory  instruction  directing  the  jury  to  find  for 
appellee  upon  its  plea  in  abatement  to  which  ruling  of  the 
court  the  appellant  at  the  time  excepted.  The  jury  found 
for  the  appellee  as  directed  by  the  court  and  thereupon  ap- 
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pellant  filed  its  motion  for  new  trial  which  was  overmled 
and  exceptions  saved.  Judgment  was  entered  upon  the  find- 
ing of  the  jury  that  the  action  abate  and  that  the  appellee 
have  and  recover  of  the  appellant  the  costs  of  the  action 
to  all  of  which  appellant  at  the  time  excepted  and  prayed 
an  appeal  to  this  court 

The  errors  relied  on  for  reversal  are :  (1)  The  court  erred 
in  overruling  the  demurrer  of  plaintiff  (appellant)  to  de- 
fendant's plea  in  abatement;  (2)  the  court  erred  in  over- 
ruling the  motion  of  the  plaintiff  (appellant)  for  new  trial; 
(3)  the  court  erred  in  the  judgment  entered. 

The  first  question  presented  for  our  consideration  is  the 
sufficiency  of  the  plea  in  abatement  as  against  the  demurrer. 
This  plea  avers  that  appellee's  appearance  is  special  only, 
and  for  the  sole  purpose  of  questioning  the  jurisdiction  of 
the  court  over  its  person;  that  it  is  an  Illinois  corporation 
engaged  solely  in  the  business  of  general  contracting  with  its 
principal  and  only  place  of  business  location  and  residence 
in  the  city  of  Chicago ;  that  it  at  no  time  had  any  office  or 
agent  in  the  State  of  Indiana,  except  only  and  to  the  extent 
and  in  the  manner  hereinafter  specifically  stated;  that  in 
December,  1902,  appellee  had  a  contract  for  the  construction 
work  upon  the  Claypool  Hotel,  in  the  city  of  Indianapolis, 
and  had  sublet  such  work  to  divers  subcontractors  who  fur- 
nished the  materials  and  performed  the  labor,  and  that  in 
connection  with  said  contract  appellee,  under  date  of  Decem- 
ber 2,  1902,  appointed  A.  W.  Hatch  its  agent  in  Indiana, 
with  authority  as  required  by  the  Indiana  foreign  corpora- 
tion law  of  1901,  and  caused  the  writing  containing  such 
appointment  to  be  filed  with  the  Secretary  of  State^of  the 
State  of  Indiana ;  that  on  July  7,  1906,  its  board  of  direct- 
ors at  a  meeting  regularly  convened,  decided  appellee 
should  not  do  business  in  Indiana,  and,  by  resolution  duly 
adopted,  cancelled,  annulled  and  revoked  the  appointment 
of  said  A.  W.  Hatch  and  provided  that  appellee  should 
thereafter  maintain  no  office  or  agency  in  said  State  of  In- 
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diana;  that  thereapon  appellee,  by  its  president  made  and 
filed  with  the  Secretary  of  State  of  the  State  of  Indiana,  an 
affidavit  showing  that  no  part  of  its  capital  stock  was  repre- 
sented by  its  property  located,  or  business  transacted,  in 
the  State  of  Indiana,  that  it  had  no  properly  located  in  said 
State,  and  that  its  appointment  of  its  agent  as  aforesaid  had 
been  and  was  revoked;  that  the  steps  aforesaid  were  taken 
by  appellee  in  good  faith  for  the  purpose  of  terminating  the 
agency  aforesaid  for  the  reason  that  it  was  not  then  engaged 
and  did  not  intend  to  engage  in  any  business  in  said  State, 
so  as  to  bring  it  within  the  laws  of  Indiana  relating  to  foreign 
corporations  doing  business  in  said  State ;  that  appellee  did 
not  remove  any  property  from  said  State,  except  in  the  or- 
dinary course  of  business  as  it  completed  the  contract  afore- 
said ;  and  it  has  not  at  any  time  done,  or  suffered  anything 
to  be  done  whereby  any  person,  firm  or  corporation  in  said 
State  holding  any  claim  against  it  or  its  property  in  said 
State,  was  or  might  be  defrauded,  hindered  or  delayed ;  that 
said  Secretary  of  State  thereupon  issued  to  it  a  certificate  of 
revocation  as  follows:  Here  follows  the  certificate  which 
is  a  statement  signed  by  the  Secretary  of  State  shovring 
simply  the  filing  in  his  office  by  appellee  of  '*an  affidavit 
revoking  the  appointment  of  A.  W.  Hatch  as  agent  in  In- 
diana for  said  company,  and  declaring  the  intent  of  the  cor- 
poration to  no  longer  maintain  an  office  or  agent  in  this 
State".  Then  follow  averments  showing  since  said  time 
appeUee  has  done  no  business  in  said  State  and  had  no  prop- 
erty office  or  agent  therein;  that  the  contract  sued  on  was 
for  material,  none  of  which  was  to  be  used  -in  Indiana  but 
all  of  ^which  was  for  use  in  construction  work  at  tiie  city 
of  New  Orleans,  and  that  said  contract  was  totally  discon- 
nected with  any  business  at  any  time  done  by  appeUee  in 
Indiana;  that  the  summons  in  this  cause  was  served  upon 
said  Hatch  on  or  after  February  16,  1907,  at  a  time  when 
he  was  in  no  way  authorized  to  receive  service  of  said  sum- 
mons and  had  no  connection  with  appellee  of  any  character. 
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excepting  only  that  he  was  then  its  attorney  in  respect  to 
certain  claims  in  litigation  in  said  State,  which  claims  have 
no  connection  with  the  contract  set  out  in  the  complaint. 

Appellant  urges  against  the  sufficiency  of  this  plea:  (1) 
That  it  fails  in  the  requirement  that  it  "must  be  certain  to 
every  intent  in  every  particular  and  must  anticipate  every 
possible  answer  of  the  adversary/'  (2)  ''That  it  does  not 
deny  that  the  cause  of  action  arose  within  this  State  which 
would  be  a  possible  answer."  (3)  ''That  it  does  not  deny 
that  the  appellee  had  money^  credits,  or  effects  belonging 
to  or  due  the  appellee  within  this  State. ' '  The  fourth,  fifth, 
sixth,  seventh  and  eighth  objections  present  practically  the 
same  question  and  will  be  hereafter  referred  to  and  dis- 
cussed. 

The  first  proposition  above  is  amply  supported  by  au- 
thority.  "  'The  criterion  or  leading  distmction  between  a 
plea  in  abatement  and  a  plea  in  bar  is,  that  the  former  must 
not  only  point  out  the  plaintiff's  error,  but  must  show  him 
how  it  may  be  corrected,  and  furnish  him  with  materials  for 
avoiding  the  same  mistake  in  another  suit  in  regard  to  the 
same  cause  of  action;  or,  in  technical  language,  must  give 
the  plaintiff  a  better  writ.'    •    •    •    'Certainly  of 

1.  this  sort,  or  "to  a  certain  intent  in  ever^  particular/' 
requires  the  utmost  fullness  and  particularity  of  state- 
ment, as  well  as  the  highest  attainable  accuracy  and  preci- 
sion, leaving,  on  the  one  hand,  nothing  to  be  supplied  by  in- 
tendment or  construction ;  and  on  the  other,  no  supposable 
special  answer  unobviated.'  "  Needham  v.  Wright  (1895), 
140  Ind.  190,  194,  39  N.  E.  510.  See,  also,  Ohio  Oil  Co.  v. 
Onest  (1902),  30  Ind.  App.  84,  87,  65  N.  E.  534;  American 
Surety  Co.  v.  State,  ex  rel.  (1912),  50  Ind.  App.  475,  98  N. 
E.  829;  Lechner  v.  Strauss  (1912),  50  Ind  App.  414,  98 
N.  E.  444  and  authorities  there  cited. 

As  to  the  second  and  third  propositions  above,  we  find 
authority  in  our  own  State  and  other  jurisdictions  as  well, 
which  seem  to  support  appellant's  contention,  depending,  we 
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think,  on  the  theory  upon  which  the  plea  in  abate- 

2.  ment  proceeds.  U  the  theory  of  this  plea  in  abate- 
ment be  that  on  account  of  the  withdrawal  of  appel- 
lee from  the  State,  and  the  revocation  of  the  authority  of  its 
agent  to  accept  service  of  process,  the  courts  of  this  State 
have  been  deprived  of  any  jurisdiction  of  the  defendant  and 
that  for  this  reason  this  action  should  abate,  then  we  think 
that  the  contention  of  the  appellant  that  the  pleading 
should  contain  averments  showing  that  api>ellee  has  no 
money,  credits  or  effects  belonging  to  or  due  it  in  the  State 
and  that  the  cause  of  action  did  not  arise  within  the  State 
of  Indiana  is  well  taken  and  supported  by  authority.  On 
the  other  hand,  if  the  theory  of  the  pleading  be  that  the 
court  has  not  obtained  jurisdiction  of  the  person  of  the  ap- 
pellee by  the  service  of  process  had  upon  Mr.  Hatch  and  that 
such  service  should  be  set  aside  and  the  summons  quashed, 
we  think  there  would  be  no  necessity  for  the  averments  in- 
sisted on. 

The  question  whether  service  of  process  had  been  had  on 

an  authorized  agent  of  the  appellee  could  be  affected  in  no 

way  by  appellee  having  or  not  having  money,  credits 

3.  or  effects  belonging  to  or  due  it  within  the  State,  but 
the  existence  or  nonexistence  of  such  money,  credits 

or  effects  within  the  State  would  determine  whether  the 
court  might,  by  a  supplemental  or  amended  pleading  in  at- 
tachment or  garnishment,  acquire  such  jurisdiction  of  the 
person  as  would  enable  it  to  proceed  to  final  judgment  in 
rem. 

It  is  an  elemental  principle  of  jurisprudence  that 

4.  one  may  not  be  deprived  of  his  property  without  due 
process  of  law.  It  is  also  elemental  that  a  court  of 
justice  cannot  acquire  jurisdiction  over  the  person  of 

5.  one  who  has  no  residence  within  its  territorial  juris- 
diction except  by  actual  service  of  notice  within  the 

jurisdiction  on  him,  or  on  one  authorized  to  accept  service 
in  his  behalf,  or  by  his  waiver,  by  geueral  appearance  or 
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otherwise,  of  the  want  of  due  service.  Conley  v.  Mathieaon 
AJkaU  Works  (1903),  190  U.  S.  406,  410,  .411,  23  Sup. 
Ct.  728,  47  L.  Ed.  1113;  Thompson  v.  Whitman  (1874),  18 
WalL  457,  21  L.  Ed.  897;  D'Arcy  v.  Ketchum  (1850),  11 
How.  165,  13  L.  Ed.  648;  Knowles  v.  Gaslight,  etc.,  Co. 
(1873),  19  WalL  58,  22  L.  Ed.  70;  Hall  v.  Lanning  (1875), 
91  U.  S.  160,  23  L.  Ed.  271;  Pennoyer  v.  Neff  (1878),  95 
U.  S.  714,  24  L.  Ed.  565;  Tork  v.  Texas  (1890),  137  U.  S. 
15, 11  Sup.  Ct.  9,  34  L.  Ed.  604 ;  Wilson  v.  SeligwAm  (1892) , 
144  U.  S.  41, 12  Sup.  Ct.  541,  36  L.  Ed.  338 ;  McCord  Lwm- 
ber  Co.  v.  Doyle  (1899),  97  Fed.  22,  38  C.  C.  A.  34;  Ooldey 
V,  Morning  News  (1895),  156  U.  S.  518,  521,  15  Sup.  Ct 
559,  39  L.  Ed.  517,  and  authorities  there  cited.  There  are, 
however,  two  ways,  by  either  of  which,  a  person  may 
be  deprived  of  his  property  and  such  taking  is  sanctioned 
by  the  law  and  held  not  to  violate  the  principle  that  pre* 
vents  the  taking  without  due  process  of  law.  These  two 
actions  are  recognized  and  designated  as  actions  in  personam 
and  actions  in  rem.  While  it  is  true,  jurisdiction  over  the 
person  which  will  warrant  a  personal  judgment  may  be  ob- 
tained only  in  the  way  above  announced,  the  court, 

6.  in  an  action  in  rem  by  constructive  service  upon  the 
person  whose  property  is  sought  to  be  affected  or 
taken,  may  obtain  such  qualified  or  limited  jurisdiction  over 
the  person  as  will  enable  it  to  render  a  judgment  depriving 
such  person  of  the  property  over  which  it  has  obtained  juris- 
diction. So,  in  this  case,  if  the  appellee  had  property  in 
the  State  of  Indiana  of  any  kind  or  character  over  which 
the  trial  court  by  a  proper  action  in  rem  could  have  ob- 
tained jurisdiction,  such  court,  in  such  an  action  by  con- 
structive service  upon  the  appellee,  could  have  obtained  such 
limited  or  qualified  jurisdiction  of  its  person  as  would  au- 
thorize a  judgment  directing  the  sale  and  disposition  of  such 
property  and  an  application  of  the  proceeds  to  appellant's 
debt. 

Section  316  Bums  1908,  §313  B.  S.  1881,  provides:  ''Ac- 
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tions  may  be  brought  against  a  corporation  created  by  or 
under  the  laws  of  any  other  state,  government  or 
2.  country,  in  any  court  haying  jurisdiction  of  the 
amount  demanded,  by  any  person  haying  a  cause  of ' 
action,  in  any  county  within  the  State,  where  any  property, 
moneys,  credits  or  effects  belonging  or  due  to  the  corpora- 
tion may  be  found/'  It  would  seem,  therefore,  under  the 
rule  aboye  announced  which  requires  a  plea  of  this  kind  not 
only  to  anticipate  all  defenses  but  also  ^'ta  point  out  plain 
tiff's  error  and  furnish  it  with  material  for  avoiding  the 
same  mistake",  or  in  technical  language,  ''give  it  a  better 
writ",  that  where  such  plea  proceeds  ui)on  the  theory  that 
a  court  of  this  State  can  have  no  jurisdiction  over  the  de- 
fendant, and  that  for  such  reason  the  action  itself  must 
abate,  it  must,  by  proper  averment,  show  not  alone  that 
such  corporation  has  withdrawn  from  the  State,  revoked 
the  authority  of  its  agent,  and  ceased  to  do  business  therein, 
but  it  must  show  the  additional  facts  that  such  corporation 
has  no  property,  money,  credits  or  effects  of  any  kind  over 
which  such  court  might  obtain  control  or  jurisdiction.  In 
other  words,  in  order  that  a  plea  of  this  character  may  abate 
an  action,  which  arose  in  this  State,  such  plea  should  aver 
facts  showing  not  only  that  the  way  to  a  judgment  in  per- 
sonam is  closed  because  of  lack  of  jurisdiction  of  the  person 
of  defendant,  but  it  should  go  further  and  show  that  no 
way  to  a  final  judgment  in  rem  remains  open.  Rush  v.  Foos 
Mfg.  Co.  (1898),  20  Ind.  App.  515,  519,  534,  51  N.  E.  143; 
Oouner  v,  Missouri  Valley  Bridge,  etc.,  Co.  (1909),  123  La. 
963,  967,  49  South.  657;  Goodwin  v.  Clavtor  (1904),  137 
N.  C.  224,  232,  235,  49  S.  E.  173,  67  L.  R.  A.  209,  107  Am. 
St  479;  Fisher  v.  Traders  Mut  Life  Ins.  Co.  (1904),  136 
N.  C.  217,  48  S.  E.  667,  669 ;  Connecticut  Mut.  Life  Ins.  Co. 
y.  Spratley  (1899),  172  U.  S.  602, 19  Sup.  Ct  308,  43  L.  Ed. 
569;  Pennoyer  v.  Neff,  supra;  Fitzgerald  CoiMtr.  Co.  v. 
Fitzgerald  (1890),  137  U.  S.  98,  11  Sup.  Ct.  36,  34  L.  Ed. 
608.    However,  where  it  is  clear  that  the  plea  in  abatement 
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proceeds  solely  upon  the  theory  that  the  service  had  upon 
the  corporation  is  not  sufficient,  because  not  upon  an  author- 
ized agent  of  such  corporation  and  seeks  simply  to  quash 
or  set  aside  such  service  it  would  seem  from  the  authorities, 
supra,  that  there  is  no  necessity  for  the  averments  insisted 
upon. 

Some  of  the  averments  of  this  pleading,  and  especially 
the  prayer,  indicate  that  its  theory  is  that  the  court  has  not 
and  can  not  obtain  any  such  jurisdiction  of  the  appellee  as 
will  authorize  a  judgment  of  any  kind  affecting  it  or  its 
property  in  this  State  and  that  the  action  should  abate. 

Ordinarily,  the  theory  of  a  pleading  is  to  be  deter- 
7.     mined  not  by  its  prayer  alone,  but  by  its  averments 

taken  in  their  entirety.  If  we  were  to  be  governed 
by  this  rule  we  would  say  without  hesitation,  that  the  theory 
of  this  plea  is  simply  that  the  service  of  process  had  on  Mr. 
Hatch  was  not  on  an  authorized  agent  of  the  appellee  and 
that  by  reason  of  there  being  no  proper  service  of  process, 
the  court  had  not  obtained  jurisdiction  of  the  person  of  the 
appellee  and  that  such  service  should  be  quashed  or  set  aside. 
The  trial  court,  however,  seems  to  have  tried  and  determined 
the  case  upon  the  other  theory.  It  rendered  a  judgment 
abating  the  action.  We  have  no  doubt  but  that  under  the 
rule  above  announced  requiring  such  strict  accuracy  and 
certainty  in  a  pleading  of  this  character,  that  the  same  was 
not  sufficient  to  withstand  the  demurrer.  If  we  are  correct 
in  our  views  on  the  questions  already  discussed,  the  de- 
murrer to  the  plea  in  abatement  should  have  been  sustained 
and  it  would  follow  that  the  judgment  should  be  reversed, 
but  the  sufficiency  of  this  plea,  as  before  indicated,  is 
questioned  upon  other  grounds.  The  fourth,  fifth,  sixth, 
seventh  and  eighth  grounds  of  objection  above  referred  to 
present  a  question  which  is  doubtless  of  controlling  influence 
in  the  case,  and  we  take  it  that  it  will  be  to  the  interest  of 
both  parties  to  this  litigation  to  have  the  question  now  de- 
termined. 

Vol.  53—41 
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Under  these  grounds  of  objection  appellant  insists,  in  ef- 
fect, that  this  plea  is  bad  for  the  further  reason  that  it  afBrm- 
atively  shows  that  appellee  entered  the  State  and  complied 
with  its  statutory  law  authori2dng  it  to  do  business  therein, 
and  duly  designated  and  authorized  an  agent  upon  whom 
service  of  process  could  be  had  in  all  suits  commenced  against 
it  in  the  State,  and  that  the  service  of  process  had  in  this  case 
was  on  the  agent  so  designated  and  authorized  by  appellee. 
It  is  urged  that  these  averments  are  sufScient  to  show  that 
the  service  of  process  in  the  case  was  such  as  was  authorized 
by  the  statute  which  permitted  appellant  to  do  business  in 
the  State ;  that  appellee  accepted  the  terms  of  the  statute 
and  appointed  such  agent  and  came  into  the  State  and  did 
business  therein,  and  that  inasmuch  as  the  statute  makes  no 
provision  for  a  withdrawal  from  the  State  by  such  corpora- 
tion, or  for  a  revocation  of  the  authority  of  the  agent  des- 
ignated as  the  person  upon  whom  service  of  process  could 
be  had  in  all  suits  against  such  corporation,  that  such  con- 
sent for  service  of  process  extends  to  all  actions  relating 
to  any  business  done  by  the  corporation  while  so  in  the  State, 
and  that  it  follows  that  service  on  such  agent  is  a  valid 
service  on  the  corporation  for  the  purpose  of  any  litigation 
growing  out  of  any  business  done  by  such  corporation  while 
so  in  the  State,  notwithstanding  it  may  have  afterwards 
attempted  to  withdraw  from  the  State  and  revoke  the  au- 
thority given  such  agent;  that  such  corporation  is  doing 
business  in  the  State,  within  the  meaning  of  the  law  which 
gives  it  the  right  to  do  such  business,  when  it  is  litigating 
claims  in  its  favor  in  the  State  and  also  has  claims  outstand- 
ing against  it  in  the  State  where  such  claims  both  for  and 
against  it  arose  while  it  was  doing  business  in  the  State. 

This  question,  so  far  as  we  have  been  able  to  find,  has 
never  been  presented  or  passed  upon  by  the  courts  of  this 
State.  However,  we  are  not  without  authority  on  the  ques- 
tion, and  counsel  upon  either  side  of  the  case  have  materially 
aided  us  by  able  bri6&  in  which  are  cited  numerous  authori- 
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ties  from  state  and  federal  courts  which  counsel  insist  sup- 
port their  respective  contentions.  We  have  examined  with 
care  the  authorities  cited  and  given  the  question  discussed 
careful  thought  and  consideration,  and  must  confess  that  in 
our  disposition  of  it  we  are  not  free  from  doubt.  We  think 
either  side  of  the  question  has  authority  for  its  support  and 
good  reasons  may  be  offered  for  either  position.  Our  final 
conclusion  in  the  matter  and  our  reasons  therefor  will  be 
indicated  in  our  discussion  of  the  question  as  presented  by 
appellee's  contention. 

The  law  in  force  at  the  time  appellant  filed  its  suit  in  the 
court  below,  and  on  which  it  relies  for  its  service  of  process 
is  an  act  approved  March  15,  1901  (Acts  1901  p.  621). 
The  part  of  said  act  here  involved  provides  as  follows: 
"Sec.  1.  •  •  •  That  every  corporation  for  pecuniary 
profit  formed  in  any  other  state,  territory  or  country,  be- 
fore it  shall  be  authorized  or  permitted  to  transact  business 
in  this  State,  or  to  continue  business  therein,  if  already 
established,  shall  have  and  maintain  a  public  office  or  place 
in  this  State  for  the  transaction  of  its  business,  where  proper 
books  shall  be  kept  to  enable  such  corporation  to  comply 
-^dth  the  constitutional  and  statutory  provisions  governing 
such  corporations;  and  it  shall  designate  an  agent  or  repre- 
sentative in  this  State  upon  whom  service  of  process  may  be 
had ;  and  such  corporation  shall  be  subjected  to  all  the  lia- 
bilities, restrictions  and  duties  which  are  or  may  be  imposed 
upon  corporations  of  like  character  organized  under  the  gen- 
eral laws  of  this  State,  and  shall  have  no  other  or  greater 
powers.  •  •  •  Sec.  2.  •  •  •  and  the  principal  or 
agent  in  Indiana  of  the  said  corporation  shall  make  and  for- 
ward to  the  Secretary  of  State,  with  the  articles  or  certifi- 
cates above  provided  for,  a  statement  duly  sworn  to  of  the 
proportion  of  the  capital  stock  of  said  corporation  which 
is  represented  by  its  property  located  and  business  trans- 
acted in  the  State  of  Indiana.  •  •  •  Upon  a  compliance 
with  the  above  provisions  by  said  corporation,  the  Secretary 
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of  State  shall  give  a  certificate  that  said  corporation  has 
duly  complied  with  the  laws  of  this  State  and  is  authorized 
to  do  business  therein,  stating  the  amount  of  its  entire  cap- 
ital and  of  the  proportion  thereof  which  is  represented  in 
Indiana.  And  such  certificate  shall  be  taken  l^  all  courts 
in  this  State  as  evidence  that  the  said  corporation  is  entitled 
to  all  the  rights  and  benefits  of  this  act,  and  such  corpora- 
tion shall  enjoy  those  rights  and  benefits  set  forth  in  its 
original  charter  or  articles  of  association,  unless  this  shall 
be  for  a  greater  length  of  time  than  is  contemplated  by  the 
laws  of  this  State,  in  which  event  the  time  and  duration 
shall  be  reckoned  from  the  creation  of  the  corporation  to 
the  limit  of  time  set  out  in  the  laws  of  this  State.*'  The 
second  section  of  this  act  was  amended  in  1903,  but  the 
amendment  does  not  affect  the  question  presented  by  this 
appeal.    In  determining  the  validity  of  such  statutes 

8.  and  the  force  and  effect  to  be  given  the  same,  it  must 
be  remembered  that  a  foreign  corporation  stands 

upon  a  different  footing  from  that  of  a  citizen  of  another 
state  who  comes  within  our  borders  to  do  business.  The 
legislature  would  have  no  power  to  prevent  such  citizen 
from  coming  into  the  State  or  to  prohibit  him  from  doing 
business  therein.  This  right  is  given  to  the  individual  by 
the  organic  law  of  the  State  and  the  United  States  without 
the  permission  or  comity  of  the  State.     This  is  not 

9.  so  with  a  corporation.    The  State  may,  by  legislative 

enactment,  grant  or  refuse  a  foreign  corporation  the 

« 

right  to  do  business  within  its  borders  and  may  provide  and 
prescribe  the  terms  and  conditions  upon  which  such  corpora- 
tion may  come  into  the  State  for  such  purpose.  Douglas  v. 
Kentucky  (1897),  168  U.  S.  488,  18  Sup.  Ct.  199,  42  L.  Ed. 
653;  PeopU  V.  Fire  Assn.  of  Philadelphia  (1883),  92  N.  Y. 
311,  327,  44  Am.  Rep.  380 ;  Woodward  v.  MuttuU,  etc.,  Ins. 
Co.  (1904),  178  N.  Y.  485,  489,  490,  71  N.  E.  10,  102  Am. 
St.  519;  Ex  parte  SchoUenberger  (1877),  96  U.  S.  369,  24 
L.  Ed.  853 ;  BaUimore,  etc.,  B.  Co.  v.  Harris  (1870),  12  Wall 
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65,  20  L.  Ed.  354;  Barrow  Steamship  Co.  v.  Kane  (1898), 
170  U.  S.  100,  18  Sup.  Ct.  526,  42  L.  Ed.  964 ;  Connecticut 
Mut.  Life  Ins^  Co.  v.  Spratley,  supra;  Hooper  v.  California 
(1895),  155  U.  S.  648,  652,  15  Sup.  Ct.  207,  39  L.  Ed.  297, 
and  authorities  there  cited.     And,  while  it  is  true 

10.  that  the  fundamental  principle  that  no  one  shall  be 
compelled  to  answer  a  complaint  in  a  foreign  jurisdic- 
tion except  on  such  notice  of  the  proceedings  as  is  fair  and 
reasonable  must  not  be  violated  even  in  its  application  to 
foreign  corporations,  the  distinction,  above  indicated,  be- 
tween the  rights  of  a  citizen  of  another  state  and  the  rights 
of  such  corporations  permits  the  legislature  of  the  respect- 
ive states  not  only  to  provide  the  manner  and  mode  of 
service  for  obtaining  jurisdiction  over  such  corporations 
which  they  deem  fair  and  reasonable,  but  also  to  require 
of  such  corporation  an  acceptance  of  and  compliance  with 
the  terms  of  the  mode  of  service  so  provided  as  a  condition 
precedent  to  its  doing  business  in  the  State.  See  cases  last 
above  cited. 

The  courts  of  the  respective  states,  when  the  question  is 

properly  raised  in  an  action  pending  before  them,  must 

determine  whether  the  mode  of  service  that  has  been 

11.  thus  prescribed  by  their  respective  legislatures  does 
in  fact  deprive  such  corporation  of  its  property  with- 
out due  process  of  law,  and  while  such  determination,  gen- 
erally speaking,  may  be  final  in  so  far  as  it  affects  property 
within  the  jurisdiction  of  such  state,  yet  if  it  be  sought  to 
enforce  such  judgment  and  affect  property  in  some  other 
jurisdiction  or  if  such  judgment  is  questioned  in  an  action 
pending  in  a  court  of  some  other  jurisdiction,  state  or  fed- 
eral, such  court  is  permitted  to  judge  for  itself,  where  the 
question  is  properly  raised,  whether  the  mode  of  service 
that  has  been  prescribed  by  the  laws  of  the  particular  state 
violates  the  fundamental  principle  above  announced.  Jlfc- 
Cord  Lumber  Co.  v.  Doyle,  supra,  and  authorities  there 
cited.     Subject  to  the  limitation  just  indicated  "it  is  the 
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established  rule  that  a  mode  of  service  prescribed  by 
12.   the  state  laws  for  obtaining  jurisdiction  over  foreign 

corporations,  which  is  by  the  local  courts  recognized 
as  valid,  will  obtain  similar  recognition  in  the  federal 
courts."  McCord  Lumber  Co.  v.  Doyle,  supra.  See,  also, 
Lafayette  Ins.  Co.  v.  French  (1855),  18  How,  404,  406,  15 
L.  Ed.  451;  Ex  parte  Schollenberger,  supra;  St.  Clair  v. 
Cox  (1882),  106  U.  S.  350,  1  Sup.  Ct.  354,  27  L.  Ed.  222; 
Goldey  v.  Morning  News,  supra;  Barrow  Steamship  Co.  v. 
Kane,  supra;  Connecticut  Mut.  Life  Ins.  Co.  v.  Spratley, 

supra.  These  authorities,  together  with  others  herein- 

13.  after  cited,  convince  us  that  the  legislature  was  acting 
clearly  within  its  right  and  power  in  passing  the  act 

in  question,  and  that  such  act,  even  though  its  wording  be 
such  as  to  warrant  the  construction  insisted  on  by  appel- 
lant, would  be  upheld  and  sustained  by  the  courts  against 
the  charge  that  it  attempts  to  deprive  the  corporation 
affected  by  it  of  its  property  without  due  process  of  law. 
In  fact,  as  we  understand  the  contention  of  appellee,  it,  in 
effect,  concedes  that  the  legislature  of  the  State  might  have 
enacted  a  law  which  would  have  enabled  the  appellant  to 
have  proceeded  to  a  judgment  on  the  process  had  in  this 
case,  but  that  having  failed  to  provide  for  service  of  proc- 
ess after  the  withdrawal  of  the  foreign  corporation  from 
the  State,  and  having  failed  to  provide  that  service  on  the 
agent  designated  by  such  corporation  when  found  in  the 
State  should  be  a  valid  service  on  such  corporation  in  any 
action  based  on  a  liability  growing  out  of  business  done  by 
such  corporation  while  in  the  State,  that  the  service  of  proc- 
ess in  this  case  is  without  authority  of  law  and  of  no  effect. 
Appellant  on  the  other  hand  insists  that  the  legislature 
intended,  and  that  the  words  of  the  act  will  warrant  the 
court  in  giving  it  the  construction  and  meaning  which 

14.  appellee  concedes  the  legislature  might  have  given 
it.    So  the  real  question  in  the  case,  as  we  see  it,  is 

the  construction  to  be  given  the  act  in  question.    As  affect- 
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ing  this  question  it  is  contended  by  appellee  that  the  statute 
is  governmental  in  character  and  can  be  changed,  amended 
or  repealed  by  any  succeeding  legislature  and  that  for  this 
reason  an  acceptance  of,  or  compliance  with  its  provisions 
by  the  corporation  does  not  give  rise  to  a  contract.  This 
contention  is  in  the  sense  hereinafter  indicated  supported 
by  authority.  Connecticut  Mui.  Life  Ins,  Co,  v.  Spratley, 
supra;  Newton  v.  Board,  etc.  (1879),  100  U.  S.  548,  559,  25 
L.  Ed,  710;  Fertilizing  Co.  v.  Hyde  Park  (1878),  97  U.  S. 
659,  24  L.  Ed.  1036;  Douglas  v.  Kentucky ^  supra;  Hooper 
V.  Cdlifomia,  supra.  In  this  connection  it  is  urged  that 
appellee  had  the  right  upon  public  notice  to  terminate  the 
authority  of  any  agent  designated  by  it,  and  withdraw  from 
its  domicil  of  business  in  the  state,  and  thereafter  jurisdic- 
tion cannot  be  acquired,  at  least  in  a  strictly  personal  action, 
by  service  upon  its  former  agent.  As  supporting  this  posi- 
tion appellee  cites:  Oouner  v.  Missouri  Valley  Bridge,  etc, 
Co.,  supra;  Eureka  Mercantile  Co.  v.  California  Ins.  Co. 
(1900),  130  Cal.  153,  62  Pac.  393;  Ervin  v.  Oregon  Steam 
Nav.  Co.  (1880),  22  Hun  598  ;8turgisY.  Crescent  Jute  Mfg. 
Co.  (1890),  10  N.  T.  Supp.  470;  People  v.  Commercial  Alii- 
ance  Life  Ins.  Co.  (1896),  40  N.  T.  Supp.  269,  7  App.  Div. 
297;  DeCastro  v.  Compagnie  Francaise,  etc.  (1896),  76 
Fed.  425;  McCord  Lumber  Co.  v.  Doyle,  supra;  Forest  v. 
Pittsburgh  Bridge  Co.  (1902),  116  Fed.  357,  53  C.  C.  A. 
577;  Cady  v.  Associated  Colonies  (1902),  119  Fed.  420; 
Lathrop-Shea,  etc.,  Co.  v.  Interior  Constr.,  etc.,  Co.  (1907), 
150  Fed.  666.  The  following  authorities  on  the  subject  of 
due  process  of  law  are  also  cited  by  appellee  as  tending  to 
support  its  contention.  Ooldey  v.  Morning  News,  supra; 
St.  Clair  v.  Cox,  supra;  Mutual,  etc..  Life  Assn.  v.  Phelps 
(1903),  190  U.  S.  147,  157,  158,  23  Sup.  Ct.  707,  47  L.  Ed. 
987,  994 ;  Connecticut  Mut.  Life  Ins.  Co,  v.  Spratley,  supra; 
Conley  v.  Mathieson  Alkali  Works,  supra;  Hunter  v.  Mutual, 
etc.,  Life  Ins,  Co.  (1910),  218  U.  S.  573,  584,  31  Sup.  Ct. 
127,  54  L.  Ed.  1155, 1160,  80  L.  B.  A.  (N.  S.)  686.    In  this 
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connection  it  is  insisted  by  appellee  that  inasmuch  as  the 
State  has  the  right  to  revoke,  amend  or  change  the  license 
nnder  which  such  corporation  does  business  that  the  rale 
of  mutuality  of  right  or  privUege  would  suggest  and  require 
that  the  corporation  may  likewise  surrender  the  privilege 
given  by  the  license  and  revoke  the  authority  of  the  agent 
nam^d  to  receive  service.  It  is  a  sufficient  answer  to  this 
contention  to  say  that  while  the  above  authorities  recognize 
the  right  of  succeeding  legislatures  to  revoke,  modify  or 
change  the  conditions  upon  which  such  corporation  is  per- 
mitted to  do  business  within  the  State,  such  revocation, 
modification  or  changes  would  affect  and  apply  only  to  the 
future  business  of  such  foreign  corporation  and  we  have  no 
doubt  that  any  legislation  which  would  in  fact,  affect  or  take 
from  such  corporation  a  right  already  acquired  by  it,  under 
a  law  formerly  enacted,  would  not  be  upheld  by  the  courts. 
So  that,  if  that  mutuality  of  privilege  and  right  insisted 
upon  by  appellee,  growing  out  of  the  right  of  the  State  to 
revoke,  change  or  modify  the  condition  upon  which  its 
license  is  granted,  should  be  conceded  to  appellee,  its  privi- 
lege, corresponding  to  that  exercised  by  the  State,  would 
permit  its  revocation  of  the  authority  of  its  agent  and  with- 
drawal from  the  State  to  affect  only  its  future  business  and 
would  not  permit  appellant  by  such  withdrawal  and  revoca- 
tion to  affect  or  take  away  a  right  of  a  citizen  of  the  State 
growing  out  of  the  business  already  done  by  such  corpora- 
tion under  its  license. 

It  is  suggested  that  the  agent  appointed  by  appellee  might 

resign  or  die,  and  that  his  authority  might  be  revoked  and 

he  be  removed  from  the  State,  and  that  in  such  case 

15.  the  only  duty  of  the  appellee  would  be  to  appoint 
another.  To  the  extent  that  it  would  be  appellee's 
duty  to  appoint  another  agent  in  case  of  a  vacancy  caused 
by  death,  resignation  or  revocation  while  there  was  out- 
standing liability  growing  out  of  the  business  already  done 
under  its  license,  we  agree  with  appellee's  contention. 
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But,  it  is  further  insisted  that  the  duty  of  the  corporation 

in  this  respect  continues  only  while  it  is,  by  law^  ''subject 

to  the  jurisdiction  of  the  courts  of  Indiana,  and  this 

16.  is  only  while  it  is  doing  business  in  the  State."    Some 
of  the  authorities  cited  above  as  relied  on  by  appellee 

tend  to  support  this  contention,  but  we  think  the  better  rea- 
son is  with  the  authorities  which  seem  to  modify  or  qualify 
this  rule  to  the  extent  of  holding  that  for  the  purpose  of 
such  service  in  a  case  involving  liability  growing  out  of 
business  done  under  its  license,  service  on  the  agent  ap- 
pointed for  such  service  as  to  such  business  when  found  in 
the  State,  will  be  sufficient.  Of  course,  if  the  act  in  ques- 
tion be  considered  only  as  a  vehicle  affording  a  means  to 
the  corporation  to  do  business,  it  would  be  clear  that  when 
the  corporation  no  longer  wanted  to  do  busmess,  there  would 
be  no  further  reason  for  the  agency. 

The  purpose  of  the  law  was  not  alone  to  secure  or 

17.  give  to  the  foreign  corporation  the  right  to  do  busi- 
ness within  the  borders  of  the  State,  but  its  purpose 

was  likewise  to  afford  to  the  citizens  of  the  State  with  whom 
such  corporation  might  do  business  the  opportunity,  in  case 
it  was  necessary,  to  make  such  corx)oration  yield  itself  to 
the  jurisdiction  of  the  courts  of  this  State  for  the  purpose 
of  having  determined  any  rights  or  liabilities  that  may  have 
accrued  to  such  citizens  of  the  State  by  reason  of  the  busi- 
ness done  in  the  State  by  such  corporation  under  its  license. 
Such  being  the  purpose  of  the  law,  the  reason  for  the  con- 
tinuance of  the  agency  after  the  withdrawal  becomes  ap- 
parent. 

To  give  the  condition  imposed  such  a  construction  as  will 

allow  such  corporation  to  come  within  the  borders  of  the 

State  and  transact  business  with  the  citizens  thereof 

16.  and  receive  all  the  benefits  of  such  business,  and  then 
at  its  own  pleasure,  and,  before  discharging  its  liabili- 
ties growing  out  of  the  business  already  done  and  from 
which  it  had  received  all  the  benefits,  allow  such  corpora- 
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tion  to  withdraw  from  the  State  and  by  revoking  the  au- 
thority of  its  agent  appointed  to  receive  service  of  process 
avoid  a  service  had  on  such  agent  when  found  and  served 
in  the  State,  in  an  action  growing  out  of  the  business  done 
under  its  license  would  be  to  render  nugatory  the  condition 
upon  which  such  license  was  given,  and  take  from  the  act 
every  protection  and  benefit  which  the  legislature  intended 
to  give  to  the  citizen  who  might  do  business  with  such  cor- 
poration. If  such  plea  contained  proper  averments  showing 
that  before  the  filing  of  appellant's  complaint  appellee  had 
in  fact  revoked  the  authority  of  Mr.  Hatch,  upon  whom  the 
service  of  process  was  had  in  this  case,  as  its  agent  upon 
whom  process  might  be  had,  and  that  it  had,  in  the  manner 
provided  by  the  act,  designated  another  agent  npoa  whom 
such  service  of  process  might  be  had,  a  different  question 
would  be  presented,  and  appellee 's  position  be  supported  by 
both  reason  and  authority.  In  other  words,  it  is  not  neces- 
sary, for  the  purposes  of  the  question  here  invcdved,  to  hold, 
nor  do  we  want  to  be  understood  as  holding,  that  a  foreign 
corporation  which  has  accepted  the  benefits  of  the  statute  in 
question  and  done  business  within  our  borders  may  not 
whenever  it  sees  fit  to  do  so,  cease  doing  business  and  with- 
draw from  the  State  and  revoke  the  authority  given  to  the 
person  named  as  the  agent  upon  whom  service  of  process 
may  be  had,  and  in  fact  withdraw  such  person  from  the 
State,  and  thereby,  to  a  certain  extent,  defeat  the  purpose 
and  intent  of  the  law.  If  such  corporation  actually  ceases 
doing  business  in  the  State,  there  will  be  no  need  by  it,  or 
by  the  citizens  of  the  State,  for  the  existence  of  such  agent 
within  our  borders  for  the  purposes  of  future  business  and 
the  right  to  revoke  the  authority  of  such  agent,  or  the 
method  provided  or  adopted  for  such  revocation  in  such 
case  would  be  of  little  consequence  or  importance  eitha*  to 
the  corporation  or  the  citizens  of  the  State  in  so  far  as  future 
business  might  be  affected  thereby  for  the  very  good  reason 
that  there  would  be  no  future  business  to  be  affected.  What 


MAY  TERM,  1913.  661 

Brown-Ketcbam  Iron  Works  v,  George  B.  Swift  Co. — 53  Ind.  App.  G90. 

we  do  decide  is  that  a  foreign  corporation  by  accepting  the 
license  given  by  the  State  under  the  act  here  involved  and 
by  complying  with  the  conditions  thereof  and  naming  an 
agent  upon  whom  service  of  process  may  be  had,  and  by 
coming  into  and  doing  business  within  the  State,  under  such 
license,  and  receiving  the  benefits  derived  from  a  business 
done  thereunder,  thereby,  in  effect,  agrees  that  service  of 
process  under  such  act  shall  be  a  valid  service  against  it 
when  sued  by  a  citizen  of  this  State  in  a  proper  court  of  the 
State  on  a  contract  made  in  this  State  with  such  citizen 
during  the  time  such  corporation  was  doing  business  in  the 
State  under  said  license.  And,  in  a  suit  growing  out  of 
such  business,  such  corporation  will  not  be  permitted  to 
defeat  the  jurisdiction  of  the  court,  obtained  over  the  person 
of  the  defendant,  by  service  of  process  had  in  such  case  in 
such  court  by  a  plea  like  the  one  here  involved  which^  in 
effect,  admits  that  such  service  was  had  in  such  case  on  the 
agent  in  this  State  so  appointed  by  it  to  receive  such  service 
at  a  time  when  such  agent  was  found  in  the  State  represent- 
ing such  corporation  as  its  attorney  in  litigation  growing  out 
of  the  very  business  for  the  purpose  of  doing  which  such 
corporation  obtained  its  license;  unless  such  plea  in  addi- 
tion to  averments  showing  that  such  corporation  had,  at  the 
time  of  such  service,  withdrawn  from  the  State  and  revoked 
the  authority  of  its  agent  so  appointed  to  receive  such  serv- 
ice, also  shows  that  after  the  revocation  of  the  authority  of 
such  agent  it  properly  designated  and  appointed  another 
agent  upon  whom  such  service  of  process  might  be  had  for 
the  purposes  of  litigation  growing  out  of  the  business  already 
done  by  it  under  its  license. 

We  think  this  conclusion  is  clearly  in  accord  with  the  pur- 
pose and  intent  of  the  act  in  question  as  indicated  by  its 
letter  and  spirit,  and  by  the  history  of  legislation  upon  this 
subject,  taken  in  connection  with  the  judicial  sanction  given 
to  such  legislation  in  the  various  courts  of  other  jurisdic- 
tions, state  and  federal,  evidenced  by  the  authorities  herein 
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cited.    That  enich  intent  and  purpose  of  the  legisla- 

18.  ture  in  enacting  the  statute  in  question  should  be 
kept  constantly  in  view,  and  that  it  should  have  a 

controlling  influence  in  construing  the  statute  when  it  can 
be  ascertained  and  collected  from  an  examination  of  the 
whole  as  well  as  the  separate  parts  of  the  statute,  is  well 
settled  by  the  courts  of  this  and  other  jurisdictions.  United 
States  8av.,  etc.,  Co.  v.  Harris  (1895),  142  Ind.  226,  231, 
40  N.  E.  1072,  41  N.  E.  451;  State,  ex  rel  v.  Roby  (1895), 
142  Ind.  168, 182,  41  N.  E.  145,  51  Am.  St.  174,  33  L.  R.  A. 
213;  Travelers  Ins.  Co.  v.  Kent  (1898),  151  Ind.  349,  354, 
50  N.  E.  562,  51  N.  E.  723;  Middleton  v.  Greeson  (1886), 
106  Ind.  18,  21,  5  N.  E.  755 ;  Ch-eenbush  Cemetery  Assn.  v. 
Van  Natta  (1911),  49  Ind.  App.  192,  94  N.  E.  899 ;  PennsyU 
vanda  Co.  v.  Mosher  (1911),  47  Ind.  App.  556,  94  N.  B.  1033 ; 
2  Lewis'  Sutherland,  Stat.  Constr.  (2d  ed.)  §376.  This 
intent  will  be  carried  out,  when  it  can  be  ascertained  from 
the  act,  although  in  doing  so  the  strict  letter  of  the  statute 
may  not  be  followed  and  *'If  two  constructions  are  possible, 
that  one  should  be  adopted  which  makes  effectual,  rather 
than  one  which  defeats  the  purpose  of  the  law.'*  Oreen^ 
bush  Cemetery  Assn.  v.  Van  Natta,  supra.  See,  abo,  Penn- 
sylvania Co.  V.  Mosher,  supra,  and  authorities  there  cited. 
We  do  not  believe  the  averments  of  the  plea  in  abatement 
sufficient  to  show  that  the  court  has  not  obtained  jurisdic- 
tion over  the  person  of  the  appellee,  and  for  this 

19.  reason  as  well  as  the  other  reasons  above  indicated 
the  court  improperly  overruled  the  demurrers  to  said 

plea.  We  think  this  conclusion  is  supported  by  the  authori- 
ties following:  Home  Benefit  Society  v.  Muehl  (1900),  109 
Ky.  479,  59  S.  W.  520,  521,  22  Ky.  Law  1378 ;  Magoffin  v. 
Mutual,  etc..  Life  Assn.  (1902),  87  Minn.  260,  91  N.  W. 
1115,  1116,  94  Am.  St.  699;  Oermania  Ins.  Co.  v.  AshJby 
(1901),  112  Ky.  303,  65  S.  W.  611,  612,  23  Ky.  Law  1564, 
99  Am.  St.  295 ;  Woodward  v.  Mutual,  etc.,  Ins.  Co.,  supra; 
Goodwin  v.  Claytor,  supra;  Johnston  v.  Mutual,  etc.,  Ins. 


MAY  TERM,  1913.  663 


Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.— 53  Ind.  App.  690. 

Co.  (1904),  87  N.  Y.  Supp.  438,  445,  446,  43  Misc.  251; 
Johmton  v.  Mutual,  eic,  Ins.  Co.  (1904),  45  Misc.  316,  317, 
318,  319,  90  N.  Y.  Supp.  539 ;  Fisher  v.  Traders  Mut.  Life 
Ins.  Co.,  supra;  Moore  v.  Mutual,  etc.,  Life  Assn.  (1901), 
129  N.  C.  31,  39  S.  E.  637,  638 ;  Ben  Franklin  Ins.  Co.  v. 
Qillett  (1880) ,  54  Md.  212 ;  ColUer  v.  Mutual,  etc.,  Life  Assn. 
(1902),  119  Fed.  617;  McCord  Lumber  Co.  v.  Doyle,  supra; 
Mutual,  etc..  Life  Assn.  v.  Phelps,  supra;  Hunter  v.  Mutual, 
etc.,  Life  Ins.  Co.  (1904),  89  N.  Y.  Supp.  849,  97  App.  Div. 
222.  For  modification  of  judgment  seeff  wwfer  v.  Mutual,  etc., 
lAfe  Ins.  Co.  (1906),  184  N.  Y.  136,  76  N.  E.  1072,  30  L.  R. 
A.  (N.  S.)  677,  6  Ann.  Cas.  291  or  Hunter  v.  Mutual,  etc, 
Life  Ins.  Co.  (1910),  218  U.  S.  573,  31  Sup.  Ct.  127,  54  L. 
Ed.  1155,  30  L.  R.  A.  (N.  S.)  686;  Little  v.  Banks  (1881), 
85  N.  Y.  258;  Biggs  v.  Mutual,  etc..  Life  Assn.  (1901),  128 
N.  C.  5,  37  S.  E.  955 ;  Weymouth  v.  Washington,  etc.,  R.  Co. 
(1873) ,  8  MacArthur  19 ;  Angel  &  Ames,  Corporations  §§402- 
407 ;  Pennoyer  v.  Neff,  supra;  Connecticut  Mutual  Life  Ins. 
Co.  V.  Spratley,  supra;  City  Fire  Ins.  Co.  v.  Carrugi  (1871), 
41  Oa.  660. 

Judgment  reversed  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  appellee's  plea  in  abatement,  and 
with  leave  to  it  to  amend  such  plea  and  for  any  otiier  pro- 
ceedings consistent  with  this  opinion. 

Adams,  Felt,  Shea,  JJ.,  concur. 

Ibacby  C.  J.,  and  Lairy,  J.,  dissent. 

Dissenting  Opinion. 

Ibach,  C.  J. — I  can  not  concur  in  the  opinion  of  the  ma- 
jority of  this  court. 

It  fully  appears  from  the  record  in  this  cause  that  appel- 
lee is  a  foreign  corporation  organized  for  the  purpose  of  con- 
structing buildings,  that  it  had  complied  with  the  laws  of 
Indiana  relating  to  foreign  corporations,  (Acts  1901  p.  621, 
amended  in  1907,  Acts  1907  p.  286,  §4085  Burns  1908)  and 
had  obtained  the  contract  to  construct  the  Clajrpool  Hotel 
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in  Indianapolis.  After  it  had  completed  this  building,  it 
withdrew  from  the  State,  revoked  its  agent's  authority,  and 
gave  notice  of  such  revocation  by  filing  the  same  in  the  office 
of  the  Secretary  of  State,  where  the  original  agent's  ap- 
pointment had  been  filed.  At  this  time  the  Secretary  of 
State  accepted  the  surrender  of  the  license  previously 
granted.  There  is  nothing  about  the  entire  transaction 
which  would  indicate  lack  of  good  faith,  and  the  action  of 
appellee  in  revoking  the  authority  granted  its  agent  was 
done  in  the  most  public  manner  possible. 

It  also  appears  that  the  claim  sued  on  by  appellant  in  this 
action  does  not  arise  from  any  business  which  appellee  was 
permitted  to  do  by  the  license  granted  to  it  by  the  State  of 
Indiana.  Appellant  at  the  time  was  engaged  in  the  manu- 
facture of  structural  iron,  and  the  particular  iron  in  ques- 
tion here  was  manufactured,  sold  and  bought  to  be  used  in 
a  building  which  was  being  erected  in  the  State  of  Louisi- 
ana, and  all  of  the  business  covered  by  this  claim  could  have 
been  done  by  appellee  without  any  license  of  any  kind  from 
this  State,  being  interstate  commerce,  and  it  had  no  relation 
to  and  was  in  no  wise  connected  with  the  business  appeUee 
had  been  given  permission  to  perform  in  this  State  under 
the  license  granted  it,  therefore  it  does  not  seem  reasonable 
to  hold  that  when  appellee  appointed  its  agent  as  required 
by  law  to  do  in  this  State  the  business  for  which  it  was  or- 
ganized in  the  foreign  state,  that  his  appointment  of  agency 
could  not  be  revoked  when  the  business  was  concluded,  but 
that  such  agent  would  continue  to  represent  such  foreign 
corporation  so  as  to  enable  appellant  to  sue  appellee  here, 
rather  than  in  the  forum  where  such  corporation  actually 
resides. 

When  a  foreign  corporation  desires  to  do  business  in  this 
State  it  comes  here  in  the  manner  provided  for  by  our  stat- 
ute. So  long  as  it  continues  with  the  business  here  for 
which  it  came,  it  remains  under  the  jurisdiction  of  the  courts 
of  this  State,  and  when  it  finally  ceases  to  do  business  here, 
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it  is  permitted  to  depart.  The  particular  manner  in  which 
it  is  to  depart  is  not  defined  by  statute,  but  certainly  it  can 
not  be  claimed  that  because  it  once  came  it  must  forever 
remain — so  that  it  seems  to  us  that  when  appellee  through 
its  officers  and  board  of  directors  adopted  a  proper  resolu- 
tion whereby  it  determined  to  end  its  business  in  Indiana 
and  revoked  the  appointment  of  its  agent  theretofore  made 
and  filed  a  verified  copy  of  such  proceeding  before  the  Secre- 
tary of  State,  it  did  all  that  could  be  done,  in  the  absence  of 
a  direct  statute  upon  the  subject,  to  wind  up  all  the  business 
for  which  it  originally  came  into  the  State,  all  of  which  is 
made  to  appear  in  the  pleading  filed  by  appellee  in  this 
cause. 

It  is  also  made  to  appear  that  these  proceedings  relative 
to  the  revocation  of  the  agent's  authority  and  the  action 
taken  in  regard  to  their  determination  to  cease  doing  busi- 
ness in  this  State  was  done  months  before  the  filing  of  this 
suit,  and  the  service  of  the  summons  upon  the  former  agent 
Hatch.  But  we  understand  from  appellant's  brief,  that  ap- 
pellee at  the  time  of  such  attempted  service  upon  it  in  this 
action,  had  a  suit  pending  in  the  courts  of  this  State  upon 
a  claim  growing  out  of  the  contract  for  the  building  of  the 
Claypool  Hotel,  and  that  while  defending  this  suit,  appellee 
was  stm  engaged  in  business  here,  so  that  service  might  be 
obtained  upon  appellee  by  serving  summons  upon  its  former 
agent.  Hatch,  although  such  agency  had  been  revoked 
months  prior  to  the  bringing  of  the  action.  This  contention 
however,  has  not  been  unheld  by  other  courta  See,  New 
Mexico,  ex  rel.  v.  Baker  (1905),  196  U.  S.  432,  25  Sup.  Ct 
375,  49  L.  Ed.  540 ;  Hunter  v.  Mutual  Reserve  Life  Ins.  Co. 
(1910),  218  U.  S.  573,  583,  31  Sup.  Ct.  127,  54  L.  Ed.  1155, 
30  L.  R.  A.  (N.  S.)  686. 

We  have  no  doubt  but  that  the  legislature  in  granting 
terms  upon  which  foreign  corporations  might  be  admitted 
to  this  State,  might  also  have  prescribed  terms  and  methods 
of  service  of  summons  upon  such  corporations  after  they 
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had  ceased  doing  business  here,  just  ^as  is  provided  now  with 
reference  to  insurance  companies  and  some  other  corpora- 
tions, but  no  such  provisions  are  now  to  be  found  relating  to 
corporations  such  as  appellee.  Such  statutes  bb  the  ones 
now  under  consideration  must  be  strictly  construed,  and 
this  court  cannot  read  into  them  provisions  which  clearly 
are  not  contaified  therein.  For  these  reasons  I  am  con- 
strained to  hold  that  when  the  defendant  in  apparent  good 
faith  withdrew  its  business  from  this  State  and  continued 
to  hold  no  property  therein,  the  agency  having  been  revoked 
many  months  before  the  bringing  of  this  action,  the  subse- 
quent purported  service  of  summons  upon  such  former 
agent  was  not  service  upon  appellee. 
Lairy,  J.,  concurs  in  this  opinion. 

Note.— Reported  in  100  N.  E.  584,  800.  See,  also,  under  (1)  31 
Cyc.  179,  180;  (2)  31  Cyc  184;  (3)  19  Oyc  1330;  32  Cyc.  5«); 
(4)  8  Oyc.  1080,  1094;  (5)  23  Cyc  684,  687;  (6)  23  C5yc.  687;  (7) 
31  Cyc  84;  (8)  8  Cyc  1036;  (9)  8  Cyc  1043;  19  Cyc  1226,  1251; 
(10)  19  Cyc  1255;  32  Cyc  560;  (11)  8  Cyc  728;  (12)  8  Cyc  1005; 
(13)  19  Cyc  1251,  1255;  (14)  19  Cyc  1346,  1347;  (16)  19  Cyc 
1346;  32  Cyc  560;  (17)  19  Cyc  1251;  (18)  36  Cyc  1106.  1110; 
(19)  19  Cyc  1346,  1348.  As  to  citizenship  and  residence  of  foreign 
corporations  for  Jurisdictional  purposes,  see  85  Am.  St.  906.  On 
the  question  of  acquiring  jurisdiction  over  foreign  corporation  by 
service  of  process,  see  70  L.  R.  A.  532.  As  to  what  service  of 
process  upon  a  foreign  corporation  is  sufficient  to  constitute  due 
process  of  law,  see  50  L.  R.  A.  589.  On  the  exduslveness  of  mode 
of  service  provided  by  statute  requiring  foreign  corporations  to 
designate  person  on  whom  service  of  process  may  be  made,  see  5 
L.  R.  A.  (N.  S.)  298.  As  to  compelling  designation  by  foreign 
corporation  of  person  upon  whom  process  may  be  served  as  condi- 
tion of  right  to  do  business,  see  1  L.  R.  A.  (N.  S.)  558.  For  a 
discussion  of  the  validity  of  a  statute  requiring  a  foreign  corpora- 
tion to  appoint  a  resident  agent  for  the  service  of  process,  see  6 
Ann.  Cas.  42. 
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Continental  Casualty  Company  v.  Hunt. 

[No.  7,979.    Filed  AprU  18,  1913.    Rehearing  denied  June 

24,  1913.] 

1.  iNstTBANCE. — Conditions. — Proofs  of  Death. — Time  for  Bringing 
Suit. — Waiver. — Where  an  insurance  company,  after  twice  re- 
ceiving notice  of  the  death  of  the  insured,  wrote  the  beneficiary 
that  the  policy  would  be  paid  as  soon  as  the  company  could  take 
action  on  it,  and  that  litigation  would  only  complicate  matters, 
it  thereby  waived  conditions  in  the  policy  requiring  the  proofs 
of  death  to  be  made  on  blanks  furnished  by  the  company,  and 
limiting  the  time  for  suing  thereon,    p.  657. 

From  Gibson  Circuit  Court;  Herdis  F.  Clements,  Judge. 

Action  by  Clarie  Hunt  against  the  Continental  Casualty 
Company.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Henry  Kister,  Manton  Maverick  and  M.  P.  ComeUiis,  for 
appellant. 
.  Z>.  W.  Duncan,  for  appellee. 

Adams^  J. — ^Appellant  issued  a  policy  of  insurance  to  one 
George  H.  Hunt,  wherein  it  agreed  to  pay  to  the  wife  of 
said  Hunt,  appellee  herein,  the  sum  of  $300,  should  the 
insured  meet  with  an  accident,  resulting  in  his  death  within 
ninety  days  thereafter.  George  H.  Hunt  paid  a  member- 
ship fee,  and  made  monthly  payments  of  $1.50  up  to  and 
including  the  month  in  which  he  was  killed.  During  the 
summer  of  1906,  the  insured  was  a  night  watchman  at  a 
mill  near  Crenshaw,  Mississippi.  On  the  night  of  July  17, 
1906,  he  fell  from  a  foot  bridge,  and  suffered  injuries  from 
which  he  died  ten  days  later. 

It  is  conceded  that  notice  of  the  accident  was  not 

1.    given  as  provided  in  the  policy,  and  that  suit  was  not 

commenced  within  the  time  stipulated  in  the  policy. 

The  case,   therefore,   turns  on  whether  appellant  waived 

these  conditions.     There  is  evidence  tending  to  show  that 

Voi^  53—42 
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within  ten  days  after  the  death  of  the  insured,  the  local 
agent  of  appellant  at  Princeton,  Indiana,  the  agent  who 
secured  the  contract,  was  notified  of  the  death  of  George 
H.  Hunt,  and  of  the  circumstances  attending  the  same ;  that 
said  agent  informed  the  person  representing  appellee  that 
the  money  would  be  paid  in  a  few  days.  It  is  also  shown 
by  the  evidence  that  a  notice  in  writing  was  sent  to  appel- 
lant on  August  8,  1906,  and  received  at  the  Chicago  office 
of  appellant  on  August  10,  1906,  but  such  notice  was  not 
on  the  blank  forms  provided  by  the  company  for  such  pur- 
poses,  and  said  notice  did  not  conform  to  the  requirements 
of  the  company  in  a  case  of  death  by  accident.  It  does 
appear,  however,  by  ample  evidence,  that  on  August  24, 
1906,,  appellant,  by  one  L.  E.  Brown,  superintendent  of 
the  claim  department,  wrote  a  letter  to  appellee,  stating 
that  the  claim  would  be  paid  without  litigation,  and  would 
be  paid  as  soon  as  the  company  could  take  action  on  it ;  that 
on  December  27,  1906,  a  second  letter  was  written  by  ap- 
pellant, signed  by  the  same  officer,  wherein  appellee  was 
again  advised  that  the  claim  would  be  paid;  that  litigation 
would  only  complicate  matters,  and  that  payment  would 
be  made  as  soon  as  the  company  could  take  action.  It  is 
well  settled  that  a  stipulation  in  an  insurance  policy,  re- 
lating to  the  time  within  which  action  must  be  brought  is 
for  the  benefit  of  the  company,  and,  therefore,  may  be 
waived  by  the  company.  Caywood  v.  Swpreme  Lodge,  etc. 
(1908),  171  Ind.  410,  413,  86  N.  E.  482,  23  L.  B.  A.  (N.  S.) 
304,  131  Am.  St.  253,  17  Ann.  Cas.  503,  and  cases  cited. 
The  same  rule  applies  to  a  stipulation  in  regard  to  the 
time  within  which  the  proofs  required  must  be  made.  Na- 
tional Masonic,  etc.,  Assn.  v.  McBride  (1904),  162  Ind. 
379,  381,  70  N.  E.  483,  and  cases  cited.  The  obvious  pur- 
pose of  an  insurance  company  in  requiring  the  submission 
of  formal  proofs  of  death  is  for  the  protection  of  the  com- 
pany in  the  payment  of  claims.  In  this  case,  the  company, 
by  its  agreement  to  pay,  waived  further  proofs  of  death. 
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and,  by  the  request  not  to  bring  sait,  waived  the  provision 
as  to  the  time  in  which  suit  should  be  brought. 
The  judgment  is  affirmed. 

Nornt— Reported  in  101  N.  B.  619.  See,  also,  25  Qyc  885,  W2,  As 
to  waiver  of  forfeiture  by  requiring  further  proof  of  loss,  see  9 
Am.  St  230. 


Neely  V.  Louisville  and  Southern  Indiana 

Traction  Company. 

[No.  8,045.    FUed  June  24,  1913.] 

1.  Gabbiebs. — Injuries  to  Passengers, — Proximate  Cause* — Oontrilh 
utory  Negligence  of  Third  Persons, — ^Although  a  carrier  is  not 
liable  for  an  injury  to  a  passenger  caused  solely  and  proximately 
by  the  unauthorized,  unforeseen  and  independent  act  of  another 
passenger,  if  the  serrants  of  the  carrier  were  also  guilty  of 
negligence  which  was  a  proximate  cause,  or  was  directly  con- 
nected with  the  proximate  cause  of  such  injury,  the  fact  that 
an  act  of  a  passenger  also  contributed  thereto  will  not  in  and 
of  itself  relieve*  the  carrier  from  liability,    p.  664. 

2.  Cabbuebs. — Injuries  to  Passengers. — Degree  of  Care  Required. — 
Receiving  and  Discharging  Passengers, — While  a  common  carrier 
of  passengers  is  not  an  insurer  of  their  safety,  it  must  exercise 
the  highest  degree  of  care  consistent  with  the  mode  of  its  con- 
veyance and  the  practical  prosecution  of  its  business  for  the 
safety  and  protection  of  its  passengers,  and  the  conductor  in 
charge  of  a  train  or  car  is  bound  to  know,  if  by  the  exercise  of 
due  care  he  could  know,  whether  any  person  is  attempting  to 
get  on  or  off  his  train  or  car  before  permitting  the  same  to  start 
in  such  manner  as  to  injure  the  person  so  getting  on  or  off. 
p.  665. 

3.  Gabbiebs. — Carriage  of  Passengers, — Commencement  of  Rela* 
tion, — Boarding  Street  Car. — By  stopping  its  car,  on  the  signal 
of  a  person  desiring  to  take  passage  thereon,  at  a  point  where 
it  is  required  to  receive  passengers,  a  street  car  company  ex- 
tends an  invitation  to  him  to  become  a  passenger  and  he  has  a 
right  to  enter,  and  as  soon  as  he  steps  upon  the  running  board 
or  steps  of  the  car  he  becomes  a  passenger,  and  the  company  is 
bound  to  treat  him  as  such.    p.  666. 

4.  Gabbiebs. — Carriage  of  Passengers, — Duty  of  Carrier, — OppoT" 
tunity  to  Board  Car, — It  is  the  duty  of  a  common  carrier  operat- 
ing a  street  car  to  give  to  persons,  intending  to  become 
passengers  thereon  at  its  usual  stopping  places,  a  reasonable 
opportunity  to  board  the  same.    p.  666. 
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5.  Neqlioence. — Trial. — Question  for  Jury, — Ordinarily  negligence 
is  a  question  of  fact  for  the  jury  to  determine,  and  it  is  only 
when  the  standard  of  duty  is  fixed  and  certain,  or  where  the 
negligence  is  so  clear  and  palpable  that  no  verdict  could  make 
it  otherwise,  that  the  question  of  negligence  becomes  one  of  law. 
p.  666. 

6.  Tbial. — Directing  Verdict, — RequiHtes  of  Instruction.— WYieTe 
the  court  directs  a  verdict  in  the  event  the  Jury  finds  from  the 
evidence  certain  facts  to  exist,  the  instruction  should  embrace 
all  the  facts  and  conditions  essential  to  such  a  verdict,  pp.  667, 
66g. 

7.  Cabbiebs.  —  Injuries  to  Passengers.  —  Instructions,  —  Ignoring 
Issues.-r^n  an  action  for  injuries  to  a  person  attempting  to 
board  a  street  car,  an  instruction  that  If,  while  the  conductor 
was  going  back  to  the  rear  platform  to  see  if  plaintiiT  was 
safely  on  board,  the  car  was  started  upon  a  signal  given  by  a  pas- 
senger, which  the  motorman  supposed  was  given  by  the  con- 
ductor, the  company  was  not  liable,  was  erroneous  in  ignoring 
the  possibility  of  defendant's  agents  being  guilty  of  negligence 
in  other  respects  which  may  have  contributed  to  cause  the  in- 
Jury,    pp.  667, 668. 

8.  Tbial. — Erroneous  Instructions. — Cured  hy  Other  Instructions. 
— An  instruction  which  in  effect  directs  a  verdict  if  certain  facts 
are  foimd  to  exist,  but  which  is  erroneous  for  omitting  an  ele- 
ment essential  to  such  verdict,  cannot  be  cured  by  other  instruct 
tlons  given  in  the  case.    p.  GG9. 

9.  Appeal. — Harmless  Error. — Burden  of  Shotoing. — ^Where  error 
is  shown  in  giving  an  instruction,  the  presumption  arises  that  it 
was  prejudicial  and  the  burden  is  on  the  appellee  to  show  by  the 
record  that  it  was  harmless,    p.  670. 

10.  Appeal. — Harmless  Error. — Erroneous  Instructions. — Answers 
to  Interrogatories. — ^Error  in  the  giving  of  an  instruction  as  to 
the  liability  of  a  street  oar  company  to  one  who  was  injured 
while  attempting  to  board  its  car,  which  stated  that  defendant 
would  not  be  liable,  if  the  starting  signal  was  given  by  a  passen- 
ger while  the  conductor  was  making  his  way  to  the  rear  plat- 
form to  see  if  plaintiff  was  safely  on  board,  and  which  ignored 
the  possibility  of  other  negligence  by  the  defendant's  servants 
which  may  have  been  a  proximate  cause  of  the  injury,  is  not 
cured  by  the  Jury's  answers  to  interrogatories  which  are  silent 
on  the  question  of  the  negligence  of  defendant's  servants  and 
which  merely  found  the  existence  of  the  particular  facts  stated 
in  the  instruction  as  sufficient  to  warrant  a  verdict  for  defendant 
p.  670. 

11.  Appeal. — Harmless  Error. — Erroneous  Instructions. — AppUca- 
hiUty  to  the  Evidence. — ^The  court  on  appeal  will  not  weigh  the 
evidence  to  determine  if  error  in  the  giving  of  an  instruction 


MAY  TEEM,  1913.  661 

Neely  v.  Louisville,  etc.,  Traction  Co. — 53  Ind.  App.  659. 

was  harmless,  but  if  the  undisputed  evidence  shows  that  the 
injury  received  by  one  attempting  to  board  a  street  car  was 
caused  solely  by  the  act  of  a  passenger  in  giving  the  starting 
signal,  and  that  there  was  no  negligence  by  defendant's  agents, 
then  a  reversal  would  not  be  ordered  on  the  ground  tliat  the 
court,  in  instructing  that  a  verdict  for  defendant  was  authorized 
if  the  injury  was  caused  by  the  act  of  a  passenger  In  giving  the 
starting  signal,  erred  in  ignoring  the  possibility  of  any  negligence 
by  defendant*s  agents  which  may  have  been  a  proximate  cause 
of  such  injury,  p.  670. 
12.  Appeal. — Harmless  Error, — Erroneous  Instructions, — AppHcC' 
hility  to  Evidence, — In  an  action  for  injuries  received  wliile  at- 
tempting to  board  a  street  car  which  started  on  a  signal  given 
by  a  passenger,  evidence  that  the  car  started  very  suddenly  with 
a  Jerk  and  threw  plaintiff  to  the  ground,  was  susceptible  to  the 
inference  that  in  the  manner  of  starting  the  car  defendant's 
agents  did  not  exercise  the  degree  of  care  required  of  them,  so 
that  the  error  in  an  instruction  which  ignored  the  possibility 
of  negligence  by  defendant's  servants  was  not  harmless,    p.  671. 

From  Floyd  Circuit  Court;  WilUam  C.  Utz,  Judge. 

Action  by  Elizabeth  Neely  against  the  Louisville  and 
Southern  Indiana  Traction  Company.  From  a  judgment 
for  defendant,  the  plaintiflf  appeals.    Reversed, 

Ewing  &  Boose  and  Stoisenburg  &  Weathers,  for  appel- 
lant. 

Charles  D.  Kelso,  for  appellee. 

HoTTEL,  P.  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  in  an  action  brought  against  it  for  damages 
for  injuries  alleged  to  have  been  sustained  by  appellant 
when  attempting  to  board  one  of  appellee's  cars,  at  the 
intersection  of  Wenzel  and  Jefferson  Streets,  in  the  city  of 
Louisville,  Kentucky.  The  issues  of  fact  were  presented 
by  a  complaint  and  a  general  denial.  A  motion  for  a  new 
trial  was  overruled  and  this  ruling  presents  the  only  error 
assigned  and  relied  on  for  reversal.  The  only  grounds  of 
this  motion  presented  and  argued  are  those  which  predicate 
error  upon  the  giving  of  instructions  Nos.  1  and  2  respect- 
ively, tendered  by  appellee.  Before  setting  out  either  of 
these  instructions  we  will  indicate  those  averments  of  the 
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complaint  which  charge  the  negligence  relied  on,  they, 
alone,  being  necessary  to  an  intelligent  understanding  of 
the  questions  herein  discussed  and  determined.  These  aver- 
ments are  as  follows:  ''Plaintiff  further  avers  that  while 
she  was  so  attempting  to  enter  upon  said  car  for  the  pur- 
poses  heretofore  alleged,  and  at  the  time  when  she  so  had 
one  foot  upon  said  step  of  said  car  and  so  had  hold  of  said 
handholds  as  heretofore  alleged,  and  before  she  had  had 
time  to  step  upon  said  car,  or  the  platform  or  step  thereof, 
the  said  motorman  and  agents  and  servants  of  said  de- 
fendant then  in  charge  of  and  operating  said  car  carelessly 
and  negligently,  and  without  warning  to  this  plaintiff  sud- 
denly and  rapidly  started  said  car  forward  with  a  sadden 
and  violent  jerk,  thereby  throwing  and  jerking  this  plain- 
tiff off  her  feet,  and  said  step,  and  violently  throwing  her 
to  the  street  and  ground  and  dragging  her  thereon  and 
injuring  her." 

We  will  at  this  point  also  indicate  some  of  the  evidence  to 
which  said  instructions  were  applicable  and  to  which  we  will 
desire  to  refer  in  our  disposition  of  the  questions  presented. 
The  appellant  testified  to  substantially  the  following  facta 
among  others:  She  started  home  from  Louisville  between 
5  and  6  p.  m. ;  went  to  the  comer  of  Wenzel  and  Jefferson 
Streets  to  catch  her  car.  She  had  her  four  year  old  daughter 
with  her  and  was  carrying  two  pasteboard  suit  boxes  each 
being  about  two  feet  long  and  three  inches  thick,  and 
strapped  together.  As  the  car  approached  she  signaled  it 
to  stop,  and  it  stopped  "on  the  northeast  comer.  You 
always  stop  on  •  •  •  the  north  side  of  Jefferson  and 
the  east  side  of  Wenzel.**  The  car  was  crowded.  The  ves- 
tibule where  she  entered  was  narrow,  with  three  steps  lead- 
ing up  to  it  and  there  were  four  men  on  the  back  platform. 
She  lifted  the  little  girl  up,  some  gentleman  helping  her, 
put  the  boxes  on  the  step  and  started  to  get  on,  and  (using 
her  words)  "put  one  foot  on  the  step  and  one  hand  on  the 
side,  and  looked  up  to  see  if  some  one  would  not  help  me 
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on,  and  then  it  seems  the  car  started,  just  gave  a  jerk 
•  •  •  suddenly,  yes,  vnih  a  jerk  *  *  *  I  don 't  re- 
member what  *  happened.  As  soon  as  the  car  started,  I 
remember  it  started,  and  the  first  thing  I  remembered  was 
I  was  on  the  ground,  and  it  seemed  as  though  my  limb  was 
doubled  under  me,  and  I  remember  my  limb  and  my  head 
hurt  me  a  good  deal  at  the  time. ' '  Other  witnesses  testified 
to  substantially  the  same  facts  with  reference  to  appellant's 
placing  her  child  and  packages  on  the  car,  and  the  manner 
of  her  attempting  to  get  on.  A  witness,  Minnie  Reynolds, 
testified  that  the  car  started  ''very  suddenly.'^  Robert  W. 
Waite  in  an  affidavit  for  continuance,  made  on  appellee's 
behalf  and  introduced  in  evidence,  stated  in  substance  that 
a  witness  Rittger  if  present  would  testify  that  he  was  one 
of  four  persons  on  the  rear  platform.  **The  car  was  stopped 
on  the  north  side  of  the  intersection  of  said  Wenzel  and 
Jefferson  Streets  for  the  purpose  of  allowing  the  plaintiff, 
Elizabeth  Neeley  to  board  the  same;  that  while  she  was 
attempting  to  board  the  car,  and  while  she  had  one  foot 
on  the  lower  step  and  one  foot  on  the  ground,  the  car  was 
stiddenly  siarted  forward  and  by  such  forward  motion, 
caused  the  plaintiff  to  be  thrown  to  the  ground,  that  the 
rieason  why  said  car  started  up  was  because  another  pas* 
senger,  whose  name  to  said  H.  Rittger,  was  not  known,  sud- 
denly reached  up,  caught  hold  of  the  bell  cord  and  pulled 
the  same  twice,  thereby  ringing  the  starting  bell  twice  in 
the  front  platform  and  notifying  and  causing  the  motorman 
to  put  the  car  in  motion  before  the  plaintiff  had  safely  got 
on  board." 

According  to  appellant's  contention  the  sole  question  in 
issue  between  the  parties  on  the  trial  of  the  cause,  except 
the  extent  of  the  injuries,  was  whether  appellee  exercised 
the  highest  degree  of  practical  care  and  diligence  for  ap- 
pellant's  safety  while  she  was  attempting  to  board  the  car 
at  the  time  she  was  injured.  Appellee  puts  the  issue  in  a 
little   different   language   when  it  says  that  ^4ts  defense 
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*  *  *  is  based  upon  the  one  graund  that  the  accident 
to  the  appellant  was  caused  by  the  unauthorized  *  *  * 
and  unapprehended  •  •  *  act  of  *  *  •  a  passen- 
ger standing  on  the  rear  platform"  of  its  car.  This 
1.  is,  in  effect,  stating  the  same  issue  in  different  lan- 
guage only,  because,  while  the  appellee  could  not  be 
charged  with  an  injury  to  appellant,  for  which  an  act  of 
one  of  its  passengers,  unauthorized  and  unforeseen  by  it, 
was  the  sole,  independent  and  proximate  cause,  yet,  it  must 
be  admitted  that  if  appellant's  agents  were  likewise  guilty 
of  any  negligence  which  could  be  said  to  be  a  proximate 
cause  of,  or  to  be  directly  connected  with  the  proximate 
cause  of  such  injury,  the  fact  that  an  act  of  a  passenger 
was  also  a  contributory  cause  to  such  injury,  would  not  in 
and  of  itself  relieve  appellee  from  liability.  North  Chicago 
St  R.  Co.  V.  CooJk  (1893),  145  111.  551,  556,  558,  33  N.  E. 
958;  Winona,  etc.,  R.  Co.  v.  Rousseau  (1911),  48  Ind.  App. 
248,  93  N.  E.  34,  1028  and  authorities  there  cited.  Hence 
in  its  last  analysis  the  real  question  in  issue  according  to 
the  statements  of  both  appellant  and  appellee,  was,  whether 
appellee  exercised  toward  appellant  when  she  was  attempt- 
ing to  board  its  car,  that  high  degree  of  care  which  the  law 
in  such  cases  requires  of  carriers  af  the  kind  here  involved 
toward  their  passengers. 

It  was  to  this  particular  question  and  issue  that  instruc- 
tion No.  1,  was  directed  and  particularly  applicable,  hence 
its  importance  and  controlling  influence  on  the  result  of  the 
case  is  apparent.  It  follows:  Instruction  No.  1  **•  •  • 
If  you  find  from  the  evidence  that  the  conductor  was  inside 
of  the  car  performing  his  duties  at  the  time  the  car  stopped 
on  the  north  side  of  the  intersection  of  Wenzel  and  Jefferson 
Streets  in  the  city  of  Louisville,  Kentucky,  for  the  purpose 
of  allowing  the  plaintiff  to  board  it  and  that  the  conductor 
immediately  started  back  to  the  rear  platform  of  the  car 
for  the  purpose  of  seeing  that  the  plaintiff  safely  got  aboard 
the  car  before  it  again  started,  and  that  while  making  his 
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way  back  there  for  that  purpose,  and  without  having  any 
reason  to  apprehend  that  a  passenger  would  give  the  start- 
ing signals  before  he  got  back  to  the  rear  platform,  the 
car  started  in  response  to  a  signal,  not  given  by  any  of 
the  employes  of  said  car  or  any  other  person  authorized 
to  do  so,  but  by  a  passenger  standing  on  the  rear  platform, 
which  the  motorman  supposed  to  come  from  the  conductor, 
then  you  are  instructed  the  plaintiff  cannot  recover  in  said 
circumstances  and  your  verdict  should  be  for  the  defend- 
ant. *' 

As  applicable  to  this  question  the  courts  of  appeal  of  this 
State  have  expressed  and  announced  the  following  rules  or 

principles:     (1)  '*A  common  carrier  of  passengers, 
2.    is  not,  under  the  law,  an  insurer  of  their  safety, 

nevertheless,  the  law  requires  of  it  the  exercise  of  the 
highest  degree  of  care  consistent  with  the  mode  of  its  con- 
veyance and  the  practical  prosecution  of  its  business  for 
the  safety  and  protection  of  its  passengers,  and  it  is  bound 
to  continue  the  exercise  of  such  care  until  its  passengers 
have  alighted  from  the  cars  at  their  destination,  at  the  usual 
place  of  stopping  the  cars."  (Our  italics.)  Ifiddana 
Union  Traction  Co.  v.  Keiter  (1911),  175  Ind.  268,  275, 
92  N.  E.  982.  To  the  same  effect,  but  more  directly  applr- 
cable  to  the  particular  facts  of  this  case  is  the  language  of 
the  court  in  the  case  of  North  Chicago  St,  R.  Co.  y.Cook, 
supra,  quoted  with  approval  by  our  Supreme  Court  in  the 
case  of  Louisville,  etc.,  Traction  Co.  v.  Korbe  (1911),  175 
Ind.  450,  93  N.  B.  5,  94  N.  E.  768.  The  court  in  that 
case  in  considering  the  duty  that  the  carrier,  through  its 
conductor,  owed  to  the  plaintiff  said,  *' Carriers  of  pas- 
sengers are  held  to  the  exercise  of  the  utmost  or  highest 
degree  of  care,  skill  and  diligence  for  the  safety  of  the  pas- 
senger that  is  consistent  with  the  mode  of  conveyance  em- 
ployed. The  car  or  train  was  in  control  of  the  conductor, 
and  he  was  required  to  know,  if  by  the  exercise  of  due  care, 
caution  and  diligence  in  the  discharge  of  his  duties  he  could 
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know,  whether  any  i>erBon  was  attempting  to  get  on  or  off 
his  train  or  car,  before  permitting  the  same  to  start  in  saeh 
manner  as  would  be  liable  or  likely  to  injure  a  i>er8on  so 
getting  on  or  off  the  same."  See,  also,  Winona,  etc.,  R.  Co. 
V.  Rotisseau,  supra;  McCurdy  v.  United  Trac.  Co.  (1900), 
15  Pa.  Super.  Ct.  29;  Leavenworth  Elec.  R.  Co.  v.  Cusich 
(1899),  60  Kan.  590,  57  Pac.  519,  72  Am.  St.  374;  6  Am, 
Neg  Rep.  282;  Nichols  v.  Lynn,  etc.,  R.  Co.  (1897),  168 
Mass.  528,  47  N.  E.  427;  Hdluptzok  v.  Great  Northern  R. 
Co.  (1893),  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739; 
Booth  V.  Mister  (1835),  7  Car.  &  P.  ^66;  Metropolitan  R. 
Co.  V.  Jones  (1893),  1  App.  Cas.  D.  C.  200;  Birmingham, 
etc.,  R.  Co.  V.  Smith  (1889),  90  Ala.  60,  8  South.  86,  24 
Am.  St.  761 ;  2  Thompson,  Negligence  §1959 ;  3  Thompson, 
Negligence  §3523;  Nellis,  Street  Railroads  463.  (2) 
'^When   a   person   desires   to   take   passage   on   a 

3.  street-car,  and  signals  such  car,  indicating  his  inten- 
tion, if  such  person  be  at  a  x>oint  or  place  on  the  line 

where  such  car  is  required  to  stop  to  receive  passengers, 
if  the  car  is  stopped  *  *  *,  the  company  thus  extends 
an  invitation  to  such  person  to  become  a  passenger,  and 
he  has  a  right  to  enter.  He  becomes  a  passenger  under  such 
circumstances  as  soon  as  he  steps  upon  the  running-hoard 
or  steps  of  the  car,  and  the  company  is  bound  to  treat  him 
as  a  passenger.  This  proposition  presupposes  the  fact  that 
the  employes  in  charge  of  the  car  are  aware  of  the  facts 
stated.''  (Our  italics.)  Citizens  St.  R.  Co.  v.  Merl  (1901), 
26  Ind.  App.  284,  290,  59  N.  E.  491,  and  authorities  there 
cited.     (3)  It  is  the  duty  of  a  common  carrier  oi)er- 

4.  ating  a  street  car  to  give  to  persons  intending  to  be- 
come passengers  thereon  at  its  usual  stopping  places, 

a  reasonable  opportunity  to  board  the  same.    Citizens  St. 

R.  Co.  V.  Merl,  supra,  291,    and    authorities   there   cited. 

(4)  *' Ordinarily,  negligence  is  a  question  of  fact  for 

5.  the  jury  to  determine  from  the  evidence  and  not  for 
the  court  to  declare  as  a  matter  of  law    •    •    • 
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'and  it  is  only  when  the  standard  of  duty  is  fixed  and  cer- 
tain,  or  where  the  negligence  is  so  clear  and  palpable  that 
no  verdict  could  make  it  otherwise,  that  the  question  of 
negligence  becomes  one  of  law  and  not  of  fact.'  "  Indiana, 
etc.,  Trac.  Co.  v.  Sullivan  (1913),  ante  239,  101  N.  B. 
401,  and  authorities  there  cited.  See,  also,  Buehner 
Chair  Co.  v.  Feulner  (1905),  164  Ind.  368,  373,  73  N.  E. 
816  and  authorities  there  cited;  Anderson  v.  Citizens  St. 
R.  Co.  (1895),  12  Ind.  App.  194,  196,  38  N.  E.  1109;  Hog- 
gatt  V.  EvansviUe,  etc.,  R.  Co.  (1892),  3  Ind.  App.  437, 
442,  29  N.  E.  941;  Pennsylvania  Co.  v.  Hensil  (1880),  70 
Ind.  569,  575,  36  Am.  Rep.  188;  Wabash,  etc.,  R.  Co.  v. 
Locke  (1887),  112  Ind.  404,  422,  14  N.  E.  391,  2  Am.  St. 
193.     (5)  *'It  has  always  been  held  that  where  the 

6.  court  directs  a  particular  verdict,  if  the  jury  should 
find  from  the  evidence  certain  facts  to  exist,  the 

instruction  must  embrace  aU  the  facts  and  conditions  essen- 
tial to  such  a  verdict."  American,  etc..  Tin  Plate  Co.  v. 
Bucy  (1909),  43  Ind.  App.  501,  87  N.  E.  1051  and  cases 
cited.  See,  also.  Lake  Shore,  etc.,  R.  Co.  v.  Johnson  (1909), 
172  Ind.  548,  550,  551,  88  N.  E.  849,  and  cases  cited. 

An  application  of  the  foregoing  principles  to  the 

7.  instruction  under  consideration  can  lead  to  but  one 
conclusion.     It  completely  ignored  the  possibility  of 

appellee's  agents  being  guilty  of  negligence  in  any  respect 
other  than  as  therein  indicated,  and  by  directing  the  jury 
to  return  a  verdic];  for  appellee  in  case  it  found  the  facts 
enumerated  therein,  the  court  in  effect  assumed  that  such 
agents  were  not  negligent  in  any  other  respect  and  thereby 
and  to  such  extent  invaded  the  province  of  the  jury  and 
determined  for  the  jury  one  of  the  questions,  which,  under 
the  law,  it  was  the  jury's  right  and  duty  to  determine.  ' 
Upon  this  question  our  Supreme  Court  in  the  case  of 
Wabash,  etc.,  R.  Co.  v.  Locke,  suprct,  at  page  422  said:  '^It 
would  be  a  serious  inroad  on  the  province  of  the  jury,  if,  in 
a  case  where  there  are  facts  from  which  negligence  may 


668  APPELLATE  COURT  OP  INDIANA, 

Neely  v.  Louisville,  etc.,  Traction  Co. — 53  Tnd.  App.  659. 

reasonably  be  inferred,  the  judge  were  to  withdraw  the 
case  from  the  jury  upon  the  ground  that,  in  his  opinion, 
negligence  ought  not  to  be  inferred." 

We  do  not  mean  to  say  that  the  court  may  not 

6.  assume  or  state  hypothetically  in  an  instruction,  the 
facts  within  the  issues  and  evidence,  and  direct  the 

jury  to  return  a  verdict  for  the  one  party  or  the  other  in 
case  it  finds  that  such  facts  have  been  proven;  but  when 
the  court  undertakes  to  state  the  facts  upon  which  a  verdict 
may  be  returned  for  either  party,  it  must  state  in  its  instruc- 
tion every  fact  essential  and  necessary  to  a  recovery  by  the 
party  in  whose  favor  the  verdict  is  directed. 

Under  the  instruction  in  question  the  appellee  was 

7.  entitled  to  a  verdict  even  though  the  motorman  may 
have  seen  and  known  that  appellant  was  not  on  the 

car,  but  in  a  place  of  danger  when  he,  the  motorman,  re- 
ceived the  starting  signal  and  started  the  car,  and  appellee 
was  likewise  entitled  to  recover  though  such  motorman  may 
have  carelessly  and  recklessly  started  the  car  with  an  un- 
usual and  unnecessary  jerk  and  suddenness,  and  though  the 
conductor  may  have  heard  the  starting  signal  given  by  the 
passenger  in  time  to  have  countermanded  it  before  the  car 
started.  In  discussing  an  instruction  involving  this  last 
proposition  the  Supreme  Court  of  Illinois  in  the  case  of 
North  Chicago  St,  B,  Co.  v.  Cook,  supra,  said:  **It  is  also 
insisted  that  the  court  erred  in  giving  the  following  instruc- 
tion: *If  the  jury  believe  from  the  evidence  that  some  per- 
son not  in  the  employment  of  the  defendant  company  rung 
the  bell  which  started  the  train  at  the  time  in  question, 
still  that  fact  will  not  exempt  the  defendant  company  from 
liability  in  this  case;  provided,  the  jury  believe  fnMn  the 
evidence  that  the  conductor  could,  by  use  of  due  care  and 
diligence,  have  countermanded  the  unauthorized  signal  for 
starting  the  train  in  time  to  have  prevented  any  injury  ta 
the  plaintiff,  if  he,  the  conductor,  had  exercised  due  care 
and  diligence  in  the  discharge  of  his  duties ;  and,  provided 
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the  jury  believe  from  the  evidence  the  plaintiff  at  the  time 
in  question  was  in  the  exercise  of  reasonable  care  and  dili- 
gence for  his  own  safety.'  The  point  made  is,  that  the 
instruction  'failed  to  submit  to  the  jury  the  question  as  to 
whether  or  not  reasonable  care  on  the  part  of  the  conductor 
required  that  he  should  have  countermanded  the  signal, 
even  if  he  could  have  done  so  in  time  to  have  prevented  the 
injury  to  the  plaintiff. '  And  that,  as  a  matter  of  law,  the 
fact  that  the  conductor  might,  *by  the  exercise  of  due  care 
and  diligence,  have  countermanded  the  signal/  even  if  the 
conductor  did  not  know,  and  had  no  reasonable  ground  to 
believe,  that  any  one  was  attempting  to  get  upon  the  car, 
would  make  appellant  liable,  although  the  signal  had  been 
given  by  a  stranger.  We  see  no  objection  to  the  instruction. 
It  was  the  duty  of  appellant  to  stop  its  car  a  sufficient 
length  of  time  to  enable  appellee  to  get  fully  and  safely  on 
the  same."  See,  also,  Nichols  v.  Lynn,  etc.,  R.  Ca,  supra. 
We  think  it  clear  under  the  numerous  authorities  herein 
cited  that  the  facts,  hypotheticfiUy  stated  by  the  court,  in 
the  instruction  in  question  were  not  such  as  to  enable  it 
to  say  conclusively  and  as  a  matter  of  law  that  the  verdict 
should  be  for  the  appellee  in  case  the  jury  found  such  facts 
to  be  proved;  but,  assuming  such  facts  to  be  true,  it  still 
remained  to  be  determined  under  the  evidence,  whether 
defendant's  servants  in  all  respects  other  than  those  included 
in  the  instruction  had  observed  that  ^^utmost  and  highest 
degree  of  care,  skill  and  diligence,"  for  appellant's  safety 
when  she  was  attempting  to  board  appellee's  car  required 
by  the  authorities  before  cited,  and  for  this  reason  the  giv- 
ing of  the  instruction  was  clearly  error.  Pittsburgh,  etc., 
R.  Co.  V.  Wright  (1881),  80  Ind.  236;  American,  etc.,  Tin 
Plate  Co.  V.  Bucy,  supra;  Lake  Shore,  etc.,  R.  Co.  v.  Johnson, 

supra;  Winona,  etc.,  R.  Co.  v.  Rousseau,  supra.  Nor  is 
8.    the  instruction  of  that  kind  which  may  be  added  to 

or  cured  by  other  instructions  given  in  the  case. 
Lake  Shore,  etc.,  R.  Co.  v.  Johnson,  supra,  and  cases  cited ; 
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American,  etc.,  Tin  Plate  Co.  v.  Bucy,  supra,  504,  505  and 
cases  cited;  Pittsburgh,  etc.,  B.  Co.  v.  Wright,  supra. 

Appellee  insists  that  the  instruction,  if  erroneous, 

9.  is  shown  to  be  harmless  by  the  answers  of  the  jury 
to  interrogatories.     In  answer  to  a  similar  conten- 

10.  tion  the  Supreme  Court  in  the  case  of  Louisville, 
etc..  Traction  Co.  v.  Korbe,  supra,  at  page  457,  said: 

**The  court  having  erred  in  giving  the  instruction,  the  legal 
presumption  follows  that  such  error  was  prejudicial  to 
appellant  and  the  burden  is  on  appellee  to  show  the  contrary 
by  the  record.''  See,  also,  Cleveland,  etc.,  B.  Co.  v.  Case 
(1910),  174  Ind.  369,  91  N.  E.  238.  These  answers  rather 
tend  to  show  that,  in  the  return  of  its  general  verdict,  the 
jury  followed  the  directions  given  in  the  instruction,  be- 
cause such  answers  show  that  the  jury  found,  in  effect,  the 
particular  facts  to  exist  which  the  instruction  told  it  would 
authorize  such  verdict.  The  answers  found  nothing  upon 
the  subject  of  negligence  as  to  the  manner  of  the*"  starting 
of  the  car,  nothing  upon  the  subject  of  what  actual  knowl- 
edge appellee's  motorman  had  as  to  whether  appellant  was 
on  the  car  or  in  a  place  of  danger  when  he  started  it  and 
nothing  upon  the  subject  of  what  the  conductor  did  or,  by 
the  exercise  of  that  high  degree  of  diligence  and  care  re- 
quired of  him,  could  have  done  in  the  way  of  countermand- 
ing, before  the  car  was  started,  the  starting  signal  so  given 
by  the  passenger.  As  in  the  case  just  quoted  from,  so  in 
this  'Hhe  answers  of  the  jury  to  interrogatories  propounded 
to  it  do  not  sustain  the  contention  of  appellee  that  the  error 
in  giving  the  instruction  was  harmless." 

Lastly,  it  is  insisted,  in  effect,  that  these  fin^ingg 
11;    when  supplemented  by  the  evidence,  clearly  show 
that  appellee  was  not  harmed  by  the  instruction,  and 
that  the  presumption  indulged  in  favor  of  the  general  ver- 
dict and  the  judgment  thereon  requires  us  to  search  the 
record  to  afiSrm  and  that  such  search  will  conclusively  show 
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that  appellee  was  not  harmed.  Appellant  controverts  ap- 
pellee's contention  that  we  should  look  to  the  evidence  to 
ascertain  whether  harm  resulted  from  an  instruction  which 
is  erroneous,  and  relies  on  the  case  of  Woofers  v.  Osbom 
(1881),  77  Ind.  513,  515.  This  case  lends  support  to  ap- 
pellant's contention,  but  we  do  not  think  that  it  goes  to  the 
extent  claimed.  Of  course  this  court  will  not  weigh  evidence 
to  ascertain  whether  an  erroneous  ruling  has  been  harmful, 
and,  as  above  indicated,  the  burden  is  on  appellee  to  show 
that  no  harm  resulted  to  appellant  from  the  giving  of  the 
erroneous  instruction.  Yet,  if  we  could  say  that  appellee 
has  shown  by  undisputed  evidence  in  the  record  that  appel- 
lant's injury  was  due  solely  and  entirely  to  the  negligence 
in  giving  the  starting  signal  and  that  there  was  no  evidence 
of  any  kind  showing  any  negligence  on  the  part  of  appellee, 
or  its  agents,  that  in  any  way  contributed  to  such  injury, 
we  think  the  rule  which  requires  us  to  search  the  record  to 
afSrm,  would  require  us,  in  such  case,  to  say  that  such 
instruction  was  harmless  and  refuse  to  reverse  on  account 
of  its  having  been  given.    However,  when  we  look  to  the 

evidence  we  find,  as  before  indicated,  that  there  was 
12.   affirmative  evidence  showing  that  when  appellant  had 

one  foot  upon  the  car  step  and  her  hand  on  the  rail- 
ing, ready  to  get  upon  the  car,  that  it  started  very  suddenly 
mth  a  jerk  and  that  she  was  thereby  thrown  to  the  ground. 
This  evidence  was  susceptible  of  the  inference  that  it  was 
not  the  starting  of  the  car  alone,  which  caused  appellant's 
fall  therefrom,  but  that  the  suddenness  of  the  starting,  the 
jerk  of  the  car  when  it  started,  may  have  been  at  least  a 
contributory  cause  of  such  fall,  and  hence  that  appellee's 
agents,  in  respect  to  the  manner  of  the  starting  of  the  car, 
at  least,  did  not  exercise  the  highest  degree  of  diligence  and 
care  which  the  authorities  before  cited  required  of  it. 
Winona,  etc.,  R.  Co.  v.  Roussea%i,  supra.  The  appellant  was 
entitled  to  have  the  jury  draw  such  inferences  as  it  might 
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draw  from  such  evidence.  The  instruction  in  question 
ignored  the  existence  of  such  evidence,  and  the  possible 
inference  that  might  be  drawn  therefrom  and  to  this  extent, 
at  least,  invaded  the  province  of  the  jury  and  failed  to 
include  in  the  instruction  all  the  essentials  of  that  high 
degree  of  care  and  diligence  on  the  part  of  the  agents  of 
appellee  which  the  law  makes  necessary  in  such  cases  before 
the  appellee  was  entitled  to  be  relieved  from  liability. 

In  view  of  the  conclusion  reached,  we  deem  it  unnecessary 
to  set  out  or  discuss  the  second  instruction  objected  to, 
further  than  to  say  that  in  its  main  features  it  has  the 
approval  of  the  Supreme  Court  in  the  cases  of:  Richardson 
v.  Coleman  (1892),  131  Ind.  210,  29  N.  E.  909,  31  Am.  St. 
429;  Keesier  v.  State  (1900),  154  Ind.  242,  247,  56  N.  E. 
232;  In  re  Darrow  and  Talbot  (1910),  175  Ind.  44,  58,  59, 
92  N.  E.  369.  One  of  its  statements  may  possibly  be  open 
to  criticism,  but  when  considered  in  its  entirety,  we  do  not 
think  it  contained  any  announcement  that  could  be  said 
to  be  prejudical  or  harmful,  to  appellant's  cause,  and 
hence  its  giving  did  not,  in  any  event,  constitute  reversible 
error. 

Because  of  the  error  in  giving  instruction  No.  1,  the  mo- 
tion for  new  trial  should  have  been  sustained.  The  judg- 
ment is  therefore  reversed  with  instructions  to  the  trial  court 
to  grant  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 

NoTB.— Reported  in  102  N.  E.  455.  See,  also,  mider  <1)  6  Qyc 
602;  (2)  6  Cyc  611,  612;  (3)  6  Cyc.  536.  538;  (4)  6  Cyc.  612;  (5) 
29  Cyc  634;  (6,  8)  38  Cyc.  1629;  (7)  38  Cyc.  1632;  (9)  3  Cyc 
386;  (10)  38  Cyc  1815;  (11)  38  Cyc  1039,  1809;  (12)  38  Cyc 
1626,  1627,  1632.  As  to  proximate  and  remote  causes  of  Injury 
from  negligence,  see  50  Am.  Rep.  569;  36  Am.  St  807;  see,  also, 
note  to  Heney  v.  DennU  (Ind.),  47  Am.  Rep.  381.  As  to  carrier's 
duty  to  give  notice  of  starting  of  train,  see  7  Am.  St  835.  As  to 
who  are  passengers  and  when  they  become  such,  see  61  Am. 
St  75.  As  to  negligence  in  starting  street  car  with  Jerk,  see  23 
L.  R.  A.  (N.  S.)  891;  34  L.  R.  A.  (N.  S.)  225.  For  presumption  of 
negligence  from  sudden  start,  stc^;).  Jolt  or  Jerk  of  car,  see  13 
L.  R.  A.  (N.  S.)  611;  29  L.  R.  A.  (N.  S.)  814.    On  the  liability  of 
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a  street  car  company  for  injury  to  alighting  passenger  by  starting 
of  car  on  signal  of  fellow  passenger,  see  27  L.  R.  A.  (N.  S.)  764; 
37  L.  R.  A.  (N.  S.)  724;  21  Ann.  Gas.  1331.  As  to  the  effect  of 
signalling  car  to  make  one  a  passenger,  see  13  L.  R.  A.  (N.  S.) 
283;  25  L.  R.  A.  (N.  S.)  40a 


Foote  v.  Foote. 

[Na  8,095.    Filed  June  24,  1913.] 

1.  Appeal. — Questions  Reviewable. — Briefs, — Sufficiency, — On  ap- 
I)eal  from  the  sustaining  of  a  motion  to  vacate  a  Judgment,  the 
statement  in  appellants  brief  of  the  only  two  reasons  on  which 
the  motion  was  based,  although  not  appearing  in  the  usual  place 
and  therefore  not  in  strict  accordance  with  Rule  22  of  the 
Supreme  and  Appellate  Ck)urts,  requiring  a  concise  statement 
of  so  much  of  the  record  as  fully  presents  every  error  and  excei)- 
tion  relied  on,  shows  a  good  faith  effort  to  comply  with  the  rule 
and  is  sufficient  to  advise  the  court  of  the  questions  involved, 
p.  675. 

2.  •  Judgment.  —  Yacating  Judgments,  —  Power  of  Courts,  —  Any 
proceeding  in  a  court  is  in  fieri  until  the  close  of  the  term,  so 
that  courts  have  complete  control  of  the  record  of  their  pro- 
ceedings during  the  entire  term  at  which  such  proceedings  are 
had,  and,  during  such  term  may,  for  good  cause  shown,  correct, 
modify  or  vacate  any  of  their  Judgments,    p.  676. 

.'J.  Appeal.  —  Review,  —  Vacating  Judgment.  —  Presumptions,  —  It 
will  be  presumed  on  appeal  that  the  trial  court  was  correct  in 
sustaining  a  motion  to  vacate  a  Judgment,  which  showed  suffi- 
cient cause  for  setting  aside  the  same,  in  the  absence  of  a  show- 
ing that  such  Judgment  was  vacated  at  a  subsequent  term.    p.  67C. 

4.  Judgment. — Motion  to  Vacate, — Sufficiency, — Where,  in  a  di- 
vorce proceeding,  the  court  rendered  Judgment  that  neither  party 
was  entitled  to  a  divorce  and  that  each  party  pay  his  own  costs, 
a  motion  to  vacate  the  Judgment  on  the  ground  that  the  court 
inadvertently  rendered  Judgment  without  considering  and  pass- 
ing upon  the  question  of  an  allowance  to  plaintiff  for  her  expenses 
Including  attorney  fees  in  her  defense  to  the  cross-complaint,  and 
to  give  her  an  opportunity  to  show  the  court  that,  she  is  entitled 
to  an  allowance  for  such  expenses,  shows  a  good  and  sufficient 
cause  for  setting  aside  the  Judgment,    p.  676. 

6.  Appeal. — Decisions  Reviewable, — Order  Vacating  Judgment, — 
Record, — Where,  on  a  motion  to  vacate  the  Judgment  in  a  divorce 
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proceeding,  the  Judgment  was  vacated  and  an  order  made  direct- 
ing that  defendant  pay  to  plaintiff  a  certain  sum  for  her  ex- 
penses and  attorney  fees,  and  the  record  fails  to  disclose  that  a 
final  Judgment  was  thereafter  entered  with  respect  to  the  issiies 
joined  on  the  pleadings,  there  was  no  final  Judgment  from  which 
an  appeal  could  be  bad.  p.  676. 
6.  Appeal. — Decisions  Revietcahle. — Order  Vacating  Judgment. — 
An  appeal  does  not  lie  from  an  order  vacating  a  Judgment 
p.  677. 

Prom  Sullivan  Circuit  Court;  Wm.  H.  Bridwell,  Jadge. 

Action  by  Gertrude  M.  Poote  against  Wint  A.  Poote,  for 
divorce.  Judgment  was  rendered  denying  the  divorce  and 
that  each  party  pay  his  own  costs,  and  thereafter,  on  motion 
of  plaintiff,  the  court  vacated  the  judgment  and  entered  an 
order  requiring  defendant  to  pay  to  plaintiff  her  expenses 
and  attorney's  fees,  from  which  the  defendant  appeals.  Ap- 
peal dismissed, 

0.  W.  Buff,  W.  P.  Siration  and  Wesley  Forbes,  for  appel- 
lant. 

J.  Hurley  Drake,  Charles  D.  Hunt  and  Oilberi  W.  Gam- 
hill,  for  appellee. 

Shea^  J. — Action  by  appellee,  Gertrude  M.  Poote,  against 
appellant  for  divorce.  Issues  were  formed  by  the  com- 
plaint in  two  paragraphs,  answer  in  general  denial  to  each, 
a  cross-complaint  by  appellant  and  an  answer  thereto  in 
general  denial.  After  hearing  the  evidence,  the  court  found 
for  appellant  upon  the  complaint  of  appellee,  and  for  ap- 
pellee upon  appellant's  cross-complaint,  and  on  May  8, 
1911,  rendered  judgment  that  neither  party  was  entitled  to 
a  divorce ;  that  appellee  take  nothing  by  her  complaint  and 
appellant  nothing  by  his  cross-complaint  and  each  party  pay 
his  own  costs.  On  May  22,  1911,  appellee  filed  her  motion 
to  vacate  the  judgment  and  permit  her  to  make  applica- 
tion for  an  allowance  for  expenses  incurred  in  sajd  action. 
Appellant  objected  to  this  motion  for  the  reasons:  (1) 
That  the  judgment  was  not  inadvertently  rendered  by  the 
court;     (2)  that  final  judgment  was  rendered  on  May  8, 
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1911,  and  motion  to  vacate  was  not  filed  until  May  22, 
1911 ;  (3)  no  application  for  an  allowance  to  appellee  was 
pending  or  on  file  at  the  time  the  judgment  was  rendered. 
Appellee's  motion  was  sustained,  and  the  court  rendered 
judgment  vacating  its  former  judgment  and  ordered  appel- 
lant to  pay  appellee  an  additional  allowance  of  $175  for 
attorney's  fees.  Appellant  moved  the  court  to  modify  the 
foregoing  judgment  by  striking  out  the  order  of  court  mak- 
ing the  additional  allowance,  which  motion  was  overruled. 

The  errors  relied  on  for  a  reversal  are:  (1)  The  court 
erred  in  vacating  the  final  judgment  rendered  in  this  cause ; 
(2)  in  vacating  the  final  judgment  rendered,  on  insufiScient 
reasons;  (3)  in  overruling  appellant's  objections  to  appel- 
lee's motion  to  vacate  the  judgment;  (4)  in  making  an 
additional  allowance  to  appellee  for  attorney's  fees;  (5)  in 
overruling  appellant's  motion  to  modify  and  change  the 
order  and  judgment  making  an  additional  allowance  to 
appellee  for  attorney's  fees. 

Appellee  earnestly  insists  that  appellant  has  omitted 

1.  to  set  out  in  his  brief  a  copy  or  the  substance  of 
appellee's  motion  to  vacate  the  judgment;  that  this 
is  not  in  compliance  with  Rule  22,  clause  5  of  this  court, 
therefore  the  questions  raised  on  this  motion  can  not  be  con- 
sidered. Appellant  insists  that  not  only  is  the  substance 
of  the  motion  set  out  in  its  brief,  but  the  exact  language 
of  the  only  two  reasons  assigned  in  the  motion  for  the 
vacation  of  the  judgment  is  used.  Appellant's  brief  con- 
tains this  language :  **Por  it  will  be  observed  that  just  two 
reasons  were  assigned  for  the  vacation  of  the  judgment: 
(1)  'That  the  court  inadvertently  rendered  the  judgment 
without  considering  and  passing  upon  the  question  of  an 
allowance  to  plaintiff  for  her  expenses  including  attorney's 
fees  in  her  defense  to  the  cross-complaint';  and  (2)  *Por 
the  purpose  and  in  order  that  the  plaintiff  may  have  an 
opx>ortunity  and  be  permitted  to  move  the  court  and  show 
to  the  court  that  she  is  entitled  to  an  allowance  for  expenses 
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incurred  by  her  in  defending  against  defendant's  cross-com- 
plaint herein.'  "  While  this  language  does  not  appear  in 
the  usual  place,  and  is  therefore  not  in  strict  accordance 
with  Rule  22,  it  shows  a  good  faith  effort  to  comply  with  said 
rule,  and  is  sufficient  to  advise  the  court  of  the  questions  in- 
volved in  this  appeal,  which  has  been  held  adequate.  Hovh 
ard  V.  Adkins  (1906),  167  Ind.  184,  78  N.  E.  665;  Indiana 
Union  Traction  Co,  v.  EeUer  (1909),  44  Ind.  App.  385,  89 
N.  E.  419. 

The  first  three  errors  assigned,  question  the  ruling  of  the 
court  in  sustaining  appellee's  motion  to  vacate  the  judg- 
ment.    The  theory  of  the  law  in  this  State  is  that 

2.  ''courts  have  full  and  complete  control  of  the  record 
of  their  proceedings  during  the  entire  term  at  which 

such  proceedings  are  had,  and,  during  the  term,  the  court 
may,  for  good  cause  shown,  correct,  modify,  or  vacate  any 
of  its  judgments.  Any  proceeding  in  a  court  is  in  fieri 
until  the  close  of  the  term."  Durre  v.  Brown  (1893),  7 
Ind.  App.  127,  34  N.  E.  577.  See,  also,  Davis  v.  Davis 
(1895),  141  Ind.  367,  375,  40  N.  E.  803;  Burnside  v.  Ennis 
(1873),  43  Ind.  411,  413.    No  showmg  is  made  in  this 

3.  case  that  the  judgment  was  vacated  at  a  subsequent 
term  of  court.    It  is  therefore  presumed  that  the 

4.  conclusion  of  the  trial  court  is  correct    The  reasons 
assigned  in  support  of  appellee's  motion  show  a  good 

and  sufficient  cause  for  setting  aside  the  judgment,  and 
under  the  authority  vested  in  the  trial  court,  no  error  was 
committed  in  sustaining  said  motion.  In  view  of  the  con- 
clusion reached  by  the  court,  the  other  errors  argued  by 
appellant  need  not  be  discussed. 

The    record    discloses   that   the    court,    by   order 

5.  duly  entered,  vacated  a  judgment  theretofore  ren- 
dered.    The    only    order    thereafter    made    is    one 

directing  that  appellant  pay  to  appellee  $175  for  expenses 
and  attorney's  fees.    The  record  fails  to  disclose  that  there 
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was  any  final  judgment  thereafter  entered  with  respeet 
to  the  issues  joined  upon  the  complaint  and  cross-complaint, 
therefore  there  was  no  final  judgment  from  which  appellant 
could  properly  appeal  in  the  absence  of  a  statute  providing 
therefor.  Section  671  Burns  1908,  §632  B.  S.  1881,  pro- 
vides:  ''Appeals  may  be  taken  from  the  circuit  courts  and 
superior  courts  to  the  supreme  court,  by  either  party,  from 
all  final  judgments,  except  in  actions  originating  before  a 
justice  of  the  peace  or  mayor  of  a  city,  where  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  does  not 
exceed  fifty  dollars."  See,  also,  Thomas  v.  Chicago,  etc, 
R.  Co.  (1894),  139  Ind.  462,  39  N.  B.  44,  and  authorities 
cited;  Champ  v.  Kendrick  (1891),  130  Ind.  545,  30  N.  B. 
635;  Taylor  v.  Board,  etc.  (1889),  120  Ind.  121,  22  N.  B. 
108. 

Both  this  and  the  Supreme  Court  have  held  that 
6.  an  appeal  does  not  lie  from  an  order  vacating  a  judg- 
ment. Hasten  v.  Indiana  Car,  etc.,  Co.  (1898),  19 
Ind.  App.  633,  49  N.  E.  981 ;  Wehmeier  v.  Mercantile  Bank- 
ing Co.  (1912),  49  Ind.  App.  454,  97  N.  B.  558;  Barnes  v. 
Wagener  (1907),  169  Ind.  511,  82  N.  B.  1037;  Neyens  v. 
Flesher  (1907),  39  Ind.  App.  399,  79  N.  B.  1087;  Randolph 
V.  City  of  Indianapolis  (1909),  172  Ind.  510,  88  N.  B.  949; 
Reese  v.  State  (1856),  8  Ind.  416.  In  the  case  of  Neyens  v. 
Flesher,  supra,  this  language  is  found:  '*No  matter  how 
clearly  and  decisively  the  entries  in  the  record  may  indicate 
what  the  ultimate  judgment  or  the  sentence  of  the  law  when 
pronounced  will  be,  until  it  is  so  pronounced  there  is  no 
judgment.  Bven  though  the  court  has  fully  found  the  facts 
and  stated  the  conclusions  of  law,  or  the  jury  has  returned 
a  complete  verdict  which  has  been  accepted  and  filed, 
neither  of  these  acts  will  constitute  a  judgment.  •  •  • 
A  final  judgment  is  one  that  at  once  disposes  of  all  the 
issues,  as  to  all  parties,  involved  in  the  controversy  pre- 
sented by  the  pleadings,  to  the  full  extent  of  the  power  of 
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the  court  to  diq)08e  of  the  same,  and  puts  an  end  to  the 
particular  case  as  to  all  of  such  parties  and  all  of  such 
issues."    (Citing  many  authorities.) 

Li  view  of  the  record  as  above  set  out,  the  appeal  is  dis- 
missed. 

Note.— Reported  in  102  N.  E.  803.  See,  also,  under  <1)  2  Cyc 
Anno.  1013:  (2)  23  Cyc.  800,  901;  (3)  3  Qyc.  322;  (4)  23  Cyc  925, 
940;  (5)  2  Cyc.  686;  (6)  2  Cyc.  600.  As  to  the  power  of  court 
to  vacate  divorce  decrees,  see  60  Am.  St  656. 


Town  of  Jasper  v.  Cassidy. 

[Na  S»620.    FUed  June  24,  101&] 

1.  Apfbal. — Waiver  of  Error. — Briefs, — ^Alleged  error  in  stating 
the  condnsions  of  law  is  waived  by  appellant's  failure  to  set 
out  in  the  brief  either  the  finding  of  facts  or  the  substance 
thereof,  but  where  appeUee^s  brief  contains  a  statement  of  the 
facts  which,  when  considered  with  those  shown  by  appellant's 
brief,  are  sufficient  to  enable  the  court  to  know  the  principal 
and  controlling  question  in  the  case,  the  same  may  be  con- 
sidered, ^p.  679. 

2.  MuniGZPAL  Corporations. — PuVlic  ImprovemefUs. — Streets. — As- 
sessmewts  Against  Abutting  Property. — Statutes. — ^Neither  the 
provisions  of  the  cities  and  towns  act  of  1905  (Acts  1905  p.  219, 
11107,  108,  265)  relating  to  the  improvement  of  streets  and  the 
assessment  of  the  cost  against  abutting  property,  nor  of  tbe  act 
of  1909  (Acts  1909  p.  412)  amending  said  sections  in  certain 
particulars,  authorize  the  assessment  of  abutting  property  for 
the  improvement  of  a  street  by  grading  only,  but  clearly  con- 
template grading  and  paving  with  some  kind  of  modem  paving 
materialt  so  that  by  the  one  proceeding  and  assessment  there 
shall  be  a  complete  and  finished  improvement    p.  680. 

8.  Statutes. — Construction. — Subsequent  Enactments, — Presump- 
tions.— ^The  legislature  is  presumed  to  be  acquainted  with  exist- 
ing laws,  and,  in  legislating  on  any  subject,  to  have  the  same 
in  view,  and  to  take  cognizance  of  the  construction  placed  on 
any  statute  by  the  courts  of  last  resort,    p.  680. 

From  Dubois  Circuit  Court ;  John  L.  Bretz,  Judge. 

Proceedings  by  the  town  of  Jasper  for  the  improvement 
of  a  certain  street  by  grading  only.    From  a  judgment  in 
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favor  of  Lizzie  T.  Cassidy  on  her  appeal  from  the  assess- 
ment against  her  property,  this  appeal  is  proseeuted. 
Affirmed. 

Bomar  Traylor,  for  appellant. 

Horace  M,  Kean  and  Richard  M.  MxCbum,  for  appellee. 

Felt,  J. — This  case  was  transferred  to  this  conrt  from 
the  Supreme  Court.  The  appellee  appealed  to  the  Dubois 
Circuit  Court  from  an  assessment  of  benefits  made  by  the 
board  of  trustees  of  the  town  of  Jasper,  Indiana,  against 
a  lot  owned  by  her  in  said  town.  From  a  finding  and  judg- 
ment in  favor  of  appellee,  this  appeal  is  prosecuted  and  the 
only  error  assigned  is  that  the  court  erred  in  its  conclusions 
of  law  stated  on  the  finding  of  facts  made  at  the  request  of 
the  parties. 

The  appellant  has  not  set  out  in  its  brief  the  find- 

1.  ing  of  facts  nor  stated  the  substance  thereof.  Under 
the  rules  of  this  court  and  numerous  decisions,  the 
error,  if  any,  is  thereby  waived.  However,  appellee  in  her 
brief,  has  stated  facts  which  considered  with  those  shown 
by  appellant's  brief  enable  the  court  to  know  that  the  prin- 
cipal and  controlling  question  in  the  case,  is  whether  the 
town  board  has  power  under  the  statute  to  order  a  street 
graded,  without  otherwise  improving  it,  and  to  assess  the 
cost  thereof  against  abutting  property. 

The  original  declaratory  resolution  was  passed  by  the 
board  of  trustees  of  the  town  of  Jasper  on  June  21,  1909. 
Appellee  appeared  before  the  board  and  duly  remonstrated 
on  the  ground  of  (1)  insufScient  notice;  (2)  that  her  prop- 
ei'ty  would  not  be  benefited,  but  would  be  damaged  by  the 
proposed  grading  to  the  extent  of  $125;  (3)  that  the  con- 
tract included  work  not  contemplated  by  the  declaratory 
resolution;  (4)  that  the  work  was  negligently  done  and 
not  completed  according  to  specifications ;  (5)  that  the  whole 
proceeding  is  void  because  there  is  no  law  authorizing  the 
board  to  grade  streets  and  assess  the  cost  thereof  to  the 
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abutting  property  unless  by  the  same  proceeding  the  street 

is  to  be  paved  with  some  kind  of  modem  paving  materiaL 

The  law  of  1889  (Acts  1889  p.  237,  §4288  Bums 

2.  1901)  authorized  streets  to  be  ^'graded  and  paved" 
and  it  was  held  that  the  statute  did  not  emi>ower 

municipal  authorities  to  pass  and  enforce  an  ordinance  for 
the  grading  of  a  street  without  paving  it,  and  charge  the 
abutting  property  with  the  cost  of  such  improvement.  Tay- 
lor V.  Patton  (1903),  160  Ind.  4,  66  N.  E.  91.  The  foregoing 
decision  is  decisive  of  the  question  presented  here  unless 
subsequent  enactments  have  changed  the  law. 

The  legislature  is  presumed  to  be  acquainted  with 

3.  existing  laws  and  in  legislating  on  any  subject  to 
have  the  same  in  view  and  to  take  cognizance  of  the 

construction  placed  on  any  statute  by  the  courts  of  last 
resort.  2  Lewis'  Sutherland,  Stat.  Constr.  (2d  ed.)  §§355, 
499;  City  of  RushvUle  v.  Rushville  Natural  Oas  Co.  (1892), 
132  Ind.  575,  581,  28  N.  B.  853,  15  L.  R.  A.  321.    The 

Cities  and  Towns  Act  of  1905  (§§107,  108,  265  Acts 
2.    1905  p.  219,  §§8710,  8711,  8959  Bums  1908)   does 

not  authorize  the  assessment  of  abutting  property 
for  grading  only,  but  clearly  contemplates  grading  and 
paving  with  some  kind  of  modem  paving  material,  so  that 
by  the  one  proceeding  and  assessment  there  shall  be  a  com- 
plete and  finished  improvement  The  act  of  1909  (Acts 
1909  p.  412)  amended  the  foregoing  sections  in  certain  par- 
ticulara  Section  1  provides:  ** Whenever  the  board  of 
public  works  shall  desire  to  improve  a  street,  all^r,  or  other 
public  place  in  said  city,  in  whole  or  in  part,  with  one  of 
the  kinds  of  modern  pavements,  said  board  shall  adopt  a 
preliminary  resolution  for  such  improvement.  Said  board 
shall  at  the  same  time  adopt  and  place  on  file  general  details, 
drawings  and  general  specifications  for  such  work  •  •  • 
and  for  the  foundation  of  the  pavement  proposed  to  be  laid 
*    *  ^    suitable  for  use  in  connection  with  the  wearing 
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surface  of  any  of  the  kinds  of  modem  city  pavements.'* 
The  section  makes  further  provision  for  the  property  owners 
to  select  ''some  kind  of  pavement  other  than  those  originally 
designated"  and  later  on  authorizes  the  board  to  make  a 
final  order  ''fixing  the  kind  of  pavement  to  be  laid."  The 
act  further  provides  that:  "If  said  board  shall  desire  to 
gravel  or  macadamize  one  of  the  streets  of  said  city,  or  to 
improve  one  of  said  streets  otherwise  than  by  paving  with 
one  of  the  kinds  of  modem  city  pavements,  or  to  improve 
any  sidewalk,  and  to  assess  the  cost  thereof  against  the  prop- 
erty specially  benefited  thereby,  said  board  shall  proceed 
in  accordance  with  the  provisions  of  this  section :  Provided, 
That  in  such  case  said  board  shall  not  be  required  to  adopt 
several  sets  of  specifications,  but  in  lieu  thereof,  said  board 
at  the  time  of  the  adoption  of  the  preliminary  resolution 
for  said  improvement,  shall  adopt  complete  plans  and  speci- 
fications for  said  work  with  such  material  as  it  may  select." 
These  provisions  clearly  indicate  that  some  kind  of  wearing 
surface  is  to  be  used  in  every  improvement,  where  the  abut- 
ting property  is  to  be  assessed  with  the  cost  of  such  improve- 
ment, and  we  find  nothing  in  the  amended  sections  indicating 
any  intention  on  the  part  of  the  legislature  to  authorize 
municipalities  to  improve  either  a  street  or  sidewalk  by 
grading  only,  and  assess  the  cost  thereof  to  the  abutting 
property.  The  language  of  the  act  of  1909  is  different  from 
that  of  the  act  of  1889,  but  there  is  no  mention  of  an  im- 
provement by  grading  only,  or  any  language  indicating  an 
intention  on  the  part  of  the  legislature  to  change  the  rule 
declared  by  the  Supreme  Court  in  construing  the  former 
act.  Independent  of  the  decision,  however,  we  think  the 
act  of  1909,  clearly  indicates  that  abutting  property  is  to 
be  charged  only  with  the  cost  of  complete  improvements 
authorized  by  the  statute,  including  some  kind  of  pavement 
or  wearing  surface  selected  or  ordered  as  provided  in  the 
act. 
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Ab  the  law  did  not  warrant  the  aasessment  of  appellee's 
property  for  grading  only,  the  court  did  not  err  in  its 
condusionB  of  law  and  the  judgment  is  therefore  afiSrmed. 

NoTB.— Reported  in  102  N.  B.  27a  See,  also,  under  (1)  2  Cye. 
1013,  1014;  (2)  28  Gyc.  1100;  (3)  36  Cyc.  1146.  As  to  rales  for 
construing  statutes,  see  12  Am.  St  827.  As  to  llabiUty  of  town 
for  change,  etc.,  of  street  grades,  see  30  Am.  St  835;  43  Am.  Dec 
723.  As  to  charging  expense  of  grading  for  sidewalk  ui)on  abutting 
owner,  see  28  L.  R.  A.  940. 


Watt,  Administratrix,  v.  Mishawaka  Paper  and 

Pulp  Company. 

[No.  7,732.    Filed  November  26,  1912.    Rehearing  denied  January 
30,  1913.    Transfer  denied  June'  24,  1913.] 

1.  Neguqence. — Trial. — Directing  Verdict, — Where  the  issuable 
fkct  Is  one  of  negligence,  it  is  the  duty  of  the  trial  court  to 
direct  a  verdict  for  defendant,  if  the  evidence  fkils  to  establish 
one  or  more  of  the  fiicts  essential  to  a  right  of  recovery,    p.  684. 

2.  TaiAL. — Directing  Verdict, — Evidence, — Where  there  is  no  dis- 
pute as  to  the  facts  involved,  nor  as  to  the  inferences  that  may 
be  iffoperly  drawn  therefrom,  the  court  should  direct  a  verdict; 
but  if  any  facts  are  made  to  appear  from  the  evidence  about 
which  reasonable  and  fair  minded  men  might  differ,  the  case 
should  be  submitted  to  the  lury.    p.  684. 

3.  Master  and  Servant. — Injuries  to  Servant — **ZAiborer,** — Un- 
guarded  Machinery, — ^Under  evidence  showing  that  deced^it,  al- 
though having  a  certain  control  over  the  laborers  in  defendant's 
mill,  was  hired  as  a  millwright  and  general  utility  man,  that  he 
looked  after  the  machinery  and  made  necessary  repairs,  subject 
to  the  directions  of  defendant's  secretary,  treasurer  and  manager, 
and  that  it  was  his  business  to  make  the  particular  repair  he 
was  attempting  at  the  time  of  his  injury  and  death,  decedent 
was  a  'laborer"  within  the  meaning  and  intent  of  f  8029  Bums 
1908,  Acts  1899  p.  231,  f 9,  relating  to  the  guarding  of  madiinery. 
p.  687. 

4.  Master  and  Servant. — Iniuries  to  Servant. — Unguarded  Ma- 
chinery,— BeltSf — ^In  an  action  for  the  death  of  a  servant,  evi- 
dence showing  that  he  fell  upon  an  unguarded  belt  and  was 
thereby  carried  and  hurled  to  the  floor  and  killed,  that  employes 
of  defendant  in  performing  their  work  were  frequently  required 
to  be  about  the  unguarded  belts  and  pulleys,  that  such  belt  could 
have  been  guarded  so  as  to  protect  employes  required  to  work 
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above  same,  and  without  affecting  its  efficiency,  that  it  was  ens- 
tomary  for  decedent  and  others  to  work  above  such  belt  in  oiling 
machinery,  and  that  such  belt  was  dangerous,  should  have  gone  to 
the  Jury  as  tending  to  show  negligence  on  the  part  of  defendant 
in  failing  to  properly  guard  such  belt  in  compliance  with  S8029 
Bums  1008,  Acts  1899  p.  231,  f  9.  p.  688. 
G.  Master  and  Servant. — Injuries  to  BervanU.-^Prowimate  Cause, 
— Question  for  Jury. — Evidence. — In  an  action  for  the  death  of  a 
servant  in  falling  from  a  ladder  on  which  he  was  working  onto 
an  unguarded  belt,  whereby  he  was  carried  and  hurled  to  the 
floor  and  killed,  where  there  was  evidence  tending  to  show  that 
the  belt  could  have  been  so  guarded  as  to  prevent  him  from 
falling  thereon,  and  if  such  a  guard  had  been  present  he  would 
not  have  been  hurt  by  the  fall,  the  question  of  whether  the 
slipping  of  the  ladder,  or  the  unguarded  belt,  or  both,  was  the 
proximate  cause  of  the  death,  should  have  been  submitted  to  the 
Jury  under  proper  instructiona    p.  689. 

6.  Masteb  and  Sebvant. — Injuries  to  Servant. — Question  for  Jury. 
— Contributory  Negligence. — In  an  action  for  the  death  of  a 
servant  who  fell  from  a  ladder  on  which  he  was  standing,  while 
attempting  to  remove  a  defective  shaft,  onto  an  unguarded  belt 
whereby  he  was  carried  and  hurled  to  the  floor  and  killed,  where 
there  was  evidence  showing  a  custom  in  defendant's  factory 
not  to  stop  machinery  to  make  repairs  unless  absolutely  neces- 
sary, and  from  which  it  might  reasonably  be  inferred  that  such 
custom  originated  with  the  manager,  and  showing  that  the  man- 
ager, knowing  that  decedent  was  about  to  attempt  the  work 
whUe  the  belts  and  pulleys  below  were  in  motion,  did  not  forbid 
him  to  do  so,  and  that  it  was  a  custom  for  defendant's  servants 
to  perform  similar  services  while  such  belts  and  pulleys  were 
in  motion,  the  question  of  whether  decedent  was  guilty  of  negli- 
gence contributing  to  his  injury  was  for  the  Jury.    pp.  690,  692. 

7.  Neguoence. — Reasonable  Care. — Question  for  Jury. — ^Reason- 
able care  is  such  care  as  a  reasonably  prudent  person  would  use 
under  the  circumstances  of  the  particular  case,  and  whether 
under  given  circumstances  and  conditions  a  person  used  reason- 
able care,  or  was  guilty  of  contributory  negligence,  is  generally 
for  the  jury  under  proper  instructions,    p.  691. 

Prom  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  Mary  Watt,  administratrix  of  the  estate  of 
Henry  Watt,  deceased,  against  the  Mishawaka  Paper  and 
Pulp  Company.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Reversed. 

Hickey  &  Wolfe  and  Parks  dk  Parks,  for  appellant. 
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Frank  E.  Osborn,  Wm.  A.  McVey  and  Lee  L,  Osbam,  for 
appellee. 

Ibach,  C.  J. — ^Appellant  as  administratrix  sued  appellee 
to  recover  damages  on  account  of  the  death  of  her  husband, 
Henry  Watt,  alleged  to  have  been  caused  by  appellee's 
failure  to  properly  guard  a  certain  belt  situated  in  its  fac- 
tory. There  was  a  single  paragraph  of  complaint,  and  after 
a  demurrer  thereto  had  been  overruled,  the  issues  were 
joined  by  an  answer  in  general  denial  There  was  a  trial 
by  jury,  and  at  the  close  of  all  the  evidence  the  court  upon 
motion  of  appellee  directed  the  jury  to  return  a  verdict  in 
its  favor,  and  upon  such  verdict  judgment  was  rendered. 

The  error  assigned  for  reversal  is  based  on  the  action  of 
the  trial  court  in  overruling  appellant's  motion  for  a  new 
trial,  and  the  sole  specification  discussed  and  presented  for 
our  consideration  is  that  the  court  erred  in  sustaining  ap- 
pellee's motion  to  direct  the  jury  to  return  a  verdict  for 
appellee.    It  is  the  duty  of  a  trial  court  to  direct  a 

1.  verdict  for  the  defendant  where  the  issuable  fact  is 
one  of  negligence,  and  where  the  evidence  fails  to 

2.  establish  one  or  more  of  the  facts  essential  to  a  right 
of  recovery.    In  all  cases  where  there  is  no  dispute 

as  to  the  facts  involved  and  no  dispute  as  to  the  infer- 
ences which  may  be  properly  deduced  therefrom,  the 
court  should  direct  a  verdict.  But  whatever  may  be 
the  nature  of  the  action,  the  trial  court  cannot  direct  a 
verdict  if  any  facts  are  made  to  appear  from  the  evidence 
about  which  reasonable  and  fair  minded  men  might  honestly 
differ.  All  such  cases  must  be  submitted  to  the  jury.  6 
Thompson,  Negligence  §7393;  Bin  ford  v.  Johnston  (1882), 
82  Ind.  426,  42  Am.  Rep.  508 ;  Diezi  v.  0.  H.  Hammond  Co. 
(1901),  156  Ind.  583,  60  N.  E.  353;  Gregory  v.  Cleveland, 
etc.,  R.  Co.  (1887),  112  Ind.  385, 14  N.  E.  228.  This  brings 
us  to  a  consideration  therefore  not  only  of  the  evidence  most 
favorable  to  appellant,  but  also  to  a  consideration  of  all  the 
reasonable  inferences  which  the  jury  would  be  justified  in 
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drawing  therefrom.  If  it  can  then  be  said  that  the  cause  of 
action  declared  on  has  been  fairly  made  out,  the  appellant 
is  entitled  to  a  reversal  of  this  cause,  otherwise  the  action  of 
the  trial  court  will  be  upheld. 

The  undisputed  evidence  shows  that  appellee  on  August 
8, 1905,  was  operating  a  paper  mill  in  the  city  of  Mishawaka, 
Indiana.  Its  machine  room  was  about  one  hundred  feet  in 
length  north  and  south,  and  about  twenty-eight  feet  in 
i^ddth  east  and  west.  In  this  room  were  situated  the  various 
kinds  of  machinery  used  in  the  manufacture  of  paper.  Some 
six  or  seven  feet  from  the  east  wall  of  this  room  and  extend- 
ing nearly  the  whole  length  thereof  was  a  shaft  which  oper- 
ated two  fans.  This  shaft  was  nine  or  ten  feet  from  the 
floor,  and  was  supported  by  hangers  bolted  to  timbers  which 
were  fastened  to  trusses.  This  shaft  was  put  up  in  sec- 
tions sixteen  or  eighteen  feet  long,  which  sections  wiere 
joined  together  by  sleeve  couplings.  Some  six  feet  below 
this  shaft  were  three  belts  which  moved  on  pulleys  located 
about  six  inches  above  the  floor.  These  belts  ran  north  and 
south,  two  ten-inch  belts  running  side  by  side,  and  the  third, 
a  longer  one,  extending  south  beyond  the  other  two.  These 
belts  while  operating  the  machinery  moved  at  a  rapid  rate, 
and  above  or  about  them  and  the  pulleys,  there  was  no  guard 
of  any  kind.  They  could  have  been  guarded  without  inter- 
fering  with  their  usefulness,  by  the  construction  of  a  frame 
work  about  and  over  them  which  would  protect  persons 
whose  duties  required  them  to  be  about  and  near  to  these 
belts  and  pulleys.  Between  the  east  wall  of  the  room  and 
the  east  belt  there  was  a  space  of  four  feet  and  six  inches, 
and  between  the  east  wall  and  west  belt  there  was  a  space  of 
six  feet.  The  space  between  the  wall  and  the  east  belt  was 
used  by  the  workmen  as  a  passage  way,  and  for  the  purpose 
of  oiling  and  repairing  the  machinery.  The  factory  was 
in  operation  night  and  day.  In  the  afternoon  of  each  day 
the  paper  machine  was  ** washed  up,"  but  the  machinery 
was  kept  in  motion  while  this  process  was  going  on.    The 
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machinery,  including  the  shafting  operated  by  the  belts 
above  described,  was  oiled  while  they  were  in  motion,  and 
was  never  stopped  for  repairs  except  when  they  conld  not 
otherwise  be  made.  On  the  morning  of  August  8,  1905,  a 
section  of  the  long  shaft  situated  above  the  two  ten-inch 
belts  above  mentioned,  and  which  operated  the  fans,  was 
broken  and  had  to  be  removed  for  repairing.  The  stopping 
of  the  fans  made  it  intensely  hot  above  the  machines.  To 
make  this  repair  decedent  had  with  him  his  assistant,  Wool- 
let,  and  when  the  making  of  the  repairs  was  suggested  to 
"Woollet  by  decedent,  he  called  decedent's  attention  to  the 
danger  of  removing  the  broken  portion  of  the  shaft  while 
the  belts  and  pulleys  below  were  revolving,  and  in  this  con- 
nection decedent  remarked,  ''the  old  man  (referring  to  the 
manager  or  superintendent)  will  raise  hell  if  we  shut  down^ 
and  I  guess  we  can  do  it  by  being  careful."  "Witness  Wool- 
let  testified  that  it  was  necessary  to  oil  the  machinery  and 
1/earings  of  this  shaft  over  both  belts  frequently,  and  in 
order  to  oil  them  he  had  to  use,  and  it  was  the  custom  of 
both  decedent  and  witness  to  use,  a  ladder  resting  upon  the 
shaft  above  and  the  floor  below,  and  the  only  way  repairs 
could  be  made  on  the  shaft  was  to  take  it  down  by  means  of 
a  ladder,  which  would  necessitate  the  placing  of  the  ladder 
over  these  two  belts,  that  workmen  had  to  pass  around  these 
belts  sometimes  as  often  as  once  each  day,  and  sometimes 
every  two  or  three  hours  to  attend  to  the  belts  and  pulleys, 
and  it  was  necessary  also  for  witness  or  decedent  to  go  about 
them  to  oil  the  machinery  and  make  repairs.  Witness  Del- 
camp  testified  that  the  men  worked  all  over  this  room.  On 
the  morning  of  August  8,  1905,  witness  Woollet,  at  the  sug- 
gestion  of  decedent  procured  a  fourteen-foot  ladder,  carried 
it  to  the  rear  of  the  paper  machine,  followed  by  decedent, 
and  placed  it  up  to  and  against  the  shaft,  for  the  purpose  of 
removing  the  broken  section  to  repair  and  replace  it.  Wool- 
let  mounted  the  ladder,  threw  a  rope  over  the  truss,  made 
it  fast  to  the  broken  part  of  the  shaft  so  as  to  hold  it  when 
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loosened,  and  decedent  held  the  rope.  In  this  manner  he 
removed  one  portion  of  the  broken  section.  He  then  re- 
moved the  ladder  and  began  to  remove  the  other  portion  of 
the  broken  section  in  a  similar  manner,  but  becoming  tired, 
he  came  down  the  ladder,  whereupon  decedent  called  to  him 
to  hold  the  rope,  and  he  ascended  the  ladder,  which  was 
over  the  revolving  belts  and  pulleys,  and  with  a  wrench 
unfastened  the  sleeve  coupling  which  held  the  part  of  the 
broken  section  of  the  shaft  to  the  remainder  of  the  shaft, 
and  immediately  the  ladder  slipped  and  turned  at  the  open- 
ing thus  made  in  the  shaft,  and  though  the  ladder  did  not 
fall,  one  side  of  it  slipped  off  the  shaft  and  decedent  fell 
astride  the  west  or  inside  belt  and  was  carried  backwards 
by  it  and  thrown  on  his  head  on  the  cement  floor,  killing  him 
instantly.  The  witness  Miller,  manager  for  appellee,  tes- 
tified that  it  was  not  practicable  to  stop  machinery  while 
manufacturing  paper.  Referring  also  to  removing  the 
broken  portion  of  the  shaft  while  the  belts  beneath  were  in 
motion,  this  witness  testified  that  he  said  to  decedent,  ''You 
had  better  shut  down  or  better  wash  up,  and  have  the  shaft 
taken  down,  and  in  case  you  have  to  shut  down  it  will  be 
ready  to  put  up.'*  Decedent  then  said,  *'I  believe  I  can 
take  the  shaft  down  with  the  machinery  running. "  Witness 
said,  *' Henry,  (deceased)  it  can  be  done,  but  you  have  got 
to  be  awful  careful  about  those  belts." 

Appellant's  argument  is  that  this  evidence  was  sufficient 
to  establish  her  right  to  recover,  and  therefore  the  case 
should  have  been  submitted  to  the  jury  under  proper  in- 
structiona  Appellee  contends,  first,  that  decedent  was  not 
a  laborer  within  the  meaning  of  the  statute,  that  he  was 
acting  as  superintendent  or  foreman  of  the  factory  and  was 
not  entitled  to  the  protection  afforded  to  laborers.    The 

evidence  shows,  that  although  Watt  had  a  certain 
3.    control  over  the  laborers  in  the  mill,  yet  he  was  hired 

as  a  millwright  and  general  utility  man,  ran  the 
engine,  looked  after  the  machinery,  and  made  necessary  re- 
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pairs,  and  the  witness  Miller,  appellee's  secretary,  treasurer, 
and  manager,  testifies  that  Watt  worked  under  his  direction, 
that  it  was  his  business  to  repair  the  machinery,  and  was  his 
business  to  repair  the  particular  shaft  on  which  he  was 
engaged  when  he  met  his  death.  We  are  inclined  to  hold 
that  when  all  the  duties  required  of  decedent  are  considered 
in  the  light  of  the  evidence,  that  he  was  a  laborer  within  the 
meaning  and  intent  of  the  statute.  Indianapolis,  etc.,  Trac- 
tion Co.  V.  Brennan  (1910),  174  Ind.  1,  87  N.  E.  215,  90 
N.  E.  65,  90  N.  E.  68,  91  N.  E.  503,  30  L.  R.  A.  (N.  S.)  85. 

The  point  is  also  made  by  appellee  that  the  belt 
4.  in  question  was  not  such  as  is  specifically  designated 
by  the  statute  to  be  guarded.  In  the  case  of  Laporte 
Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290,  301,  75  N. 
E.  270,  referring  to  §8029  Bums  1908,  the  Supreme  Court 
said:  *'What  evidently  was  intended  or  contemplated  by 
the  legislature  was  that  those  parts  of  the  machinery  which 
were  dangerous  to  employes  whose  duties  required  them 
to  work  in  the  immediate  vicinity  of  such  dangerous  machin- 
ery should  be  properly  guarded.'*  The  question  involved 
in  this  contention  then  is.  Does  the  evidence  show  thai  this 
belt  was  one  about  which  decedent  or  any  of  the  workmen 
of  the  mill  were  required  to  go,  in  the  performance  of  their 
work?  Much  evidence  on  this  point  has  been  already  set 
out,  including  that  of  the  witness  Woollet  that  the  employes 
in  performing  their  work  were  frequently  required  to  be 
about  the  unguarded  belts  and  pulleys,  and  that  the  belts 
and  pulleys  could  have  been  guarded  so  as  to  protect  an 
employe  who  was  required  to  work  above  it,  and  that  it  was 
usual  and  customary  for  him  and  decedent  to  work  above 
it  in  oiling  machinery.  There  is  evidence  that  the  unguarded 
belt  in  question  was  dangerous,  that  workmen  were  required 
to  go  about  it,  and  that  it  could  have  been  guarded  without 
affecting  its  efficiency,  and  we  hold  that  this  evidence  tends 
to  show  negligence  on  the  part  of  appellee  in  failing  to 
properly  guard  it^  and  should  have  gone  to  the  jury. 
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It  is  next  argued  by  appellee  that  even  if  it  was 
5.  negligent  in  failing  to  guard  the  belt,  yet  such  negli* 
genee  was  not  the  proximate  cause  of  Watt's  death, 
that  even  if  the  belts  and  pulleys  had  been  properly  guarded, 
(or  even  if  there  had  been  no  belts  and  pulleys  beneath  the 
ladder)  "such  would  not  have  prevented  the  deplorable 
death  of  Mr.  Watts,  precisely  in  the  manner  in  which  it 
occurred."  Again  referring  to  the  witness  Delcamp,  we 
find  that  in  addition  to  what  has  been  quoted,  he  says  that 
the  belts  and  pulleys  could  have  been  guarded  by  construct- 
ing a  frame  work  that  would  go  over  both  belts  and  pulleys, 
with  posts  on  the  outside  fastened  to  the  floor,  the  sides 
braced  and  a  cover  placed  on  top.  It  seems  to  us  that  from 
this  evidence  together  with  all  the  other  evidence  in  the 
case,  the  jury  might  very  properly  have  concluded  that  if 
the  belts  and  pulleys  had  been  so  guarded  that  his  fall  upon 
the  belts  would  have  been  prevented,  and  that  he  would 
not  by  them  have  been  thrown  upon  the  cement  floor  and 
killed,  that  if  such  a  guard  had  been  present,  he  would  have 
been  unharmed  by  the  fall.  There  is  also  evidence  tending 
to  show  that  he  was  pulled  off  the  ladder  when  it  slipped, 
by  his  feet  coming  in  contact  with  the  belt  beneath.  Again 
if  such  an  accident  was  likely  to  happen  by  reason  of  the 
failure  to  guard  the  belt  and  pulley,  appellee  was  bound  to 
use  every  reasonable  effort  to  prevent  it.  In  the  case  of 
Balzer  v.  Waring  (1911),  176  Ind.  585,  593,  95  N.  E.  257, 
the  Supreme  Court  said,  "Proximate  cause  is  the  act  that 
immediately  causes,  or  fails  to  prevent,  an  injury  that  might 
reasonably  have  been  anticipated  would  result  from  the 
negligent  act  or  omission  charged,  and  without  which  such 
injury  would  not  have  occurred.  The  test  is  to  be  found  in 
the  probably  injurious  consequences  that  were  to  be  antici- 
pated, and  not  in  the  number  of  subsequent  events  or  agen- 
cies that  might  arise  to  bring  about  such  consequences." 
We  think  that  the  facts  proven  at  the  trial  at  least  tend  to 
Vol.  53—44 
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show  that  the  identical  accident  which  did  happen  was  one 
which  appellee  might  reasonably  have  anticipated  would 
have  occurred.  In  the  caae  of  Cindnnaiif  etc,  R.  Co,  v. 
Acrea  (1908),  42  Ind.  App.  127,  133,  82  N.  E.  1009,  this 
court  said:  ^'In  determining  proximate  cause,  the  inquiry 
is  directed  to  the  responsible  cause,  without  reference  to 
whether  it  is  the  first  or  last  in  the  succession  of  events  that 
resulted  in  the  plaintiff's  injury."  So  it  occurs  to  us  that 
a  jury  trying  this  cause  might  imder  all  the  evidence  cor- 
rectly find  that  if  the  belt  and  pulley  had  been  guarded  in 
the  manner  described  by  witness  Delcamp,  decedent  would 
not  have  been  killed.  But  whether  it  was  the  absence  of 
the  guard,  or  the  slipping  of  the  ladder,  or  both,  which  con- 
stituted the  proximate  cause  of  the  death,  was,  under  the 
evidence  in  this  case,  a  question  to  be  submitted  to  the  jury 
under  proper  instruction.  Indiana  Union  TracHon  Co.  v. 
Keiter  (1911),  175  Ind.  268,  92  N.  E.  982. 

We  come  now  to  the  consideration  of  the  last  argu- 
6.  ment  of  appellee  to  support  the  action  of  the  trial 
court,  namely,  that  decedent  did  not  use  reasonable 
care  in  attempting  to  remove  the  defective  portion  of  the 
shaft.  Again  we  find  that  the  evidence  shows  that  it  was 
the  custom  of  the  operators  of  appellee's  factory  not  to  stop 
the  machinery  to  make  repairs  unless  absolutely  necessary, 
and  whether  this  custom  was  originated  by  decedent 
or  by  Miller,  the  manager,  was  a  matter  for  the  determina- 
tion of  the  jury.  At  least  there  is  evidence  from  which  the 
reasonable  inference  might  be  drawn  that  it  originated  with 
Miller,  for  Miller  himself  testified  that  if  the  machinery 
was  stopped  all  the  men  in  the  factory  would  be  idle,  and 
the  machinery  was  not  shut  down  for  repairs  if  it  was  pos- 
sible to  avoid  it.  The  evidence  at  least  tends  to  show  that 
decedent  knew  of  this  custom  and  that  such  was  the  desire 
of  the  owners  of  the  mill.  The  evidence  further  reveals 
that  decedent  as  well  as  the  manager  realized  the  danger 
of  doing  this  repair  work  on  the  shaft  and  yet  both  believed 
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it  could  be  done  by  being  careful  without  stopping  the  ma- 
chinery, and  the  manager,  although  knowing  that  decedent 
was  about  to  make  the  needed  repair  by  climbing  above  the 
moving  belts  did  not  forbid  him  to  make  it  while  the  machin- 
ery was  running.  So  far  as  any  inference  may  be  drawn 
from  all  the  evidence  on  this  branch  of  the  case,  it  is  fair 
to  say  that  it  was  the  custom  for  appellee's  servants  to  per- 
form similar  services,  while  the  belts  and  pulleys  involved 
here  were  in  motion. 

The  case  of  Stephens  v.  American  Car,  etc\,  Co.  (1906), 
38  Ind.  App.  414,  418,  78  N.  E.  335,  is  one  very  similar  to 
the  case  at  bar,  and  in  that  case,  considering  a  similar  propo- 
sition, the  court  said,  '^All  that  was  required  of  appellant 
was  that  he  should  use  reasonable  care.  If  he  was  guilty 
of  contributory  negligence  it  was  only  because  he  attempted 
to  make  the  adjustment  when  the  machine  was  running. 
Appellant  testified  that  it  was  not  necessary  to  stop  the 
machine  to  change  the  screw.  So  far  as  any  inference  may 
be  drawn  from  the  evidence,  it  was  the  custom  to  make  such 
adjustment  while  the  machine  was  running."  See,  also, 
Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser  (1907),  168  Ind.  438, 
78  N.  E.  1033;  Davis  Coal  Co.  v.  Polland  (1902),  158  Ind. 
607,  62  N.  E.  492,  92  Am.  St.  319 ;  Espenlaub  v.  Ellis  (1904), 
34  Ind.  App.  163,  72  N.  E.  527.  In  the  consideration  of 
similar  cases,  the  courts  have  uniformly  held  that  in  order 
to  determine  whether  the  injured  party  has  been 
guilty  of  contributory  negligence,  it  must  first  be  discovered 
from  the  evidence  whether  he  exercised  reasonable  care  for 
his  own  safety  at,  and  immediately  prior  to  his  injury. 

7.  What  is  meant  by  reasonable  care  is  only  such  care 
as  a  reasonably  prudent  person  would  use  under  the 
circumstances  of  the  particular  case,  and  whether  under 
given  circumstances  and  conditions  a  person  used  reasonable 
care,  or  was  guilty  of  contributory  negligence,  is  generally 
left  to  the  jury  under  proper  instruction. 

Appellee     contends     that     the     evidence     shows     that 
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there  was  a  safe  way  to  do  the  work  required,  that 
6.  decedent  chose  an  unsafe  way,  and  that  he  was  guilty 
of  contributory  negligence  in  choosing  the  dangerous 
way  when  a  safer  way  was  open  to  him.  In  the  case  of  Jenney 
Electric  Mfg.  Co.  v.  Flannery  (1913),  anie  397,  98  N.  E. 
429,  this  court  said,  'Hhe  fact  that  the  servant  chose  a  dan- 
gerous way  provided  by  the  master,  instead  of  a  safe  way 
or  a  safer  way  also  provided,  is  not  conclusive  upon  the 
question  of  contributory  negligence.  •  •  •  This  fact 
should  be  considered  by  the  jury  as  bearing  upon  that  ques- 
tion in  connection  with  all  the  other  facts  and  circumstances 
tending  to  prove  or  disprove  due  care."  Under  the  evidence 
before  us  men  of  reasonable  minds  might  honestly  differ  as 
to  whether  Watt  was  guilty  of  contributory  negligence  in 
going  upon  the  ladder  and  attempting  to  take  down  the 
broken  section  of  the  shaft,  or  whether  he  used  due  care  in 
so  doing,  therefore  the  question  of  decedent's  negligence 
was  one  for  the  jury.  This  is  especially  true  since  all  the 
evidence  in  the  case  is  oral,  and  the  burden  of  this  issue  is 
upon  the  defendant.  Furthermore,  this  question  is  to  be 
determined  from  all  the  evidence  in  the  case,  not  from  mere 
fragments,  and  from  that  evidence  it  is  made  to  appear 
without  contradiction  that  the  machinery  in  the  mill  was 
run  day  and  night,  that  oiling  was  done  when  the  machines 
and  shafting  were  in  motion,  that,  appellee  having  so 
directed,  repairs  were  always  made  without  closing  down 
the  machinery  if  possible,  because,  as  one  witness  stated,  **it 
is  not  practicable  to  stop  machinery  which  manufactures 
paper,"  and  the  manner  used  in  taking  down  the  shaft  was 
in  no  essential  diflPerent  from  the  manner  used  every  day 
in  oiling  it. 

The  court  erred  in  directing  the  jury  to  return  a  verdict 
for  defendant,  and  for  this  error  the  cause  must  be  reversed, 
and  remanded  for  new  trial. 
Judgment  reversed. 
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NOTB.— Reported  in  09  N.  E.  1029.  See,  also,  under  (1)  29  Cyc. 
027;  (2)  38  Cyc  1566;  (3)  26  Cyc  1134;  (4)  26  Cyc  1463;  (6) 
96  Cyc.  1460;  <6)  26  Cyc.  1482;  <7)  29  Cyc.  640.  As  to  Instructions 
by  court  on  matters  of  fact,  see  14  Am.  St  36.  As  to  master's 
duty  to  guard  or  enclose  dangerous  machinery,  see  note  to  Brazil 
Block  Coal  Co.  v.  Qihson  (Ind.),  98  Am.  St  299.  As  to  the  ques- 
tion of  contributory  negligence  being  one  for  the  Jury,  see  8  Am. 
St  849.  As  to  what  Is  comprehended  In  expression  ''machinery 
of  every  description"  In  statutes  Imposing  duty  on  master  as  to 
placing  guards,  see  30  L.  R.  A.  <N.  S.)  36.  For  common  practice  as 
the  measure  of  master's  duty  to  guard  machinery,  see  16  L.  R.  A. 
(N.  S.)  140. 


EiNMORE  V.  CrESSE. 
[No.  7,957.    Filed  June  25,  1913.] 

1.  Neoligencb. — Injuries  to  Travelers  on  Highway. — Complaint. — 
Allegations. — Contributory  Negligence. — A  complaint  in  a  negli- 
gence case  alleging  that  plaintiff  was  traveling  in  a  buggy  driven 
by  her  imcle  upon  a  public  highway,  that  she  saw  defendant  ap- 
proaching behind  them  in  an  automobile,  and  that  when  the  ma- 
chine was  about  300  or  400  feet  distant  plaintiff  requested  her 
uncle  to  stop  the  horse  so  she  could  get  out,  and  while  getting 
out  she  signalled  defendant  to  stop  the  automobile,  which  was 
ihen  about  200  feet  away  and  running  slowly,  and  that  plain- 
tiff had  crossed  the  highway  and  was  standing  on  the  other  side 
off  the  traveled  part,  when  defendant  negligently  ran  the  auto- 
mobile against  her.  Is  not  open  to  the  objection  that  It  leaves  an 
Inference  of  contributory  negligence  on  plaintiff's  part.    p.  695. 

2.  Nbguoence. —  Complaint. —  Sufficiency. —  A  complaint  showing 
that  defendant  owed  the  plaintiff  a  duty  and  containing  a  general 
charge  of  the  negligent  failure  to  discharge  that  duty,  which 
resulted  in  the  injury  complained  of.  Is  sufficient  to  withstand  a 
demurrer,    p.  695. 

3.  Pleading. — Certainty. — Motion  to  Make  Specific. — Where  a  mo- 
tion to  make  more  specific  might  properly  have  been  sustained, 
it  is  not  reversible  error  to  overrule  it,  if  the  pleading  is  suffi- 
ciently specific  to  make  apparent  the  precise  nature  of  the 
charge  the  defendant  is  called  upon  to  meet  and  defend,    p.  696. 

4.  Negugence. — Complaint. — Ruling  on  Motion  to  Make  Specific. — 
In  an  action  for  injuries  to  plaintiff  by  the  defendant's  automo- 
bile, where  the  complaint  specifically  stated  the  iM)sltlon  of  the 
parties,  what  was  done  by  each  and  the  result,  and  charged  that 
the  automobile  was  in  the  possession  and  control  of  defendant 
and  was  by  him  negligently  run  against  plaintiff  *'in  a  manner 
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unknown  to  her'*,  the  overmUng  of  a  motion  to  make  the  com- 
plaint more  specific  was  not  erroneous,  since  it  is  evident  from 
the  averments  that  the  details  called  for  relate  to  matters  about 
which  defendant  must  have  had  better  knowledge  than  the 
pleader,  p.  697. 
S.  Affbal. — Revieto^^InstructiOM, — "So  reversible  error  ia  shown 
in  the  giving  or  refusing  of  instructions,  where  the  instructions 
given,  when  considered  as  a  whole,  fairly  and  fully  state  the  law 
applicable  to  the  issues  and  evidence,  and  those  refused,  in  so  far 
as  applicable  and  correct,  were  covered  by  those  given,    p,  608. 

Prom  White  Circuit  Court ;  James  P.  Wason,  Judge. 

Action  by  Melissa  E.  Crease  against  Thomas  Einmore. 
From  a  judgment  for  plaintiflF,  the  defendant  appeals.  Af- 
finned. 

Palmer  &  Carr  and  B.  R.  Cummings,  for  appellant 
Addison  K.  Sills,  Jr.,  and  Sills  &  Million,  for  appeUeei 

Felt^  J. — Suit  by  appellee  against  appellant  to  recover 
damages  for  injuries  sustained  by  being  struck  by  an  auto- 
mobile owned  and  operated  by  appellant.  The  complaint 
was  in  one  paragraph.  Appellant's  demurrer  thereto  was 
overruled,  as  was  also  \&&  motion  to  make  more  specific. 
Answer  in  general  denial.  Trial  by  jury,  finding  and  ver- 
dict for  appellee.  Appellant's  motion  in  arrest  of  judgment 
was  overruled.  Judgment  rendered  on  the  verdict  Ap- 
pellant's motion  for  a  new  trial  was  also  overruled.  Appel- 
lant assigns  as  errors  the  overruling  ( 1 )  of  his  demurrer  to 
the  complaint;  (2)  his  motion  to  make  more  specific;  (3) 
his  motion  in  arrest  of  judgment ;  (4)  his  motion  for  a  new 
trial. 

In  substance,  the  complaint  alleges  that  appellee  in  Au- 
gust, 1909,  was  traveling  in  a  buggy  drawn  by  a  horse, 
driven  by  her  uncle  Enos  Nice,  upon  a  public  highway  run- 
ning east  and  west  in  Princeton  Township,  White  County, 
Indiana;  that  while  so  traveling,  she  saw  appellant  and 
another  gentleman  coming  behind  them  in  an  automobile  and 
traveling  in  the  same  direction;  that  when  the  automobile 
was  about  three  or  four  hundred  feet  distant,  appellee  re- 
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quested  Nice  to  stop  the  horse  that  she  might  get  out  of 
the  buggy,  which  he  did,  stopping  on  the  south  side  of  the 
highway ;  that  while  in  the  act  of  getting  out  of  the  buggy, 
appeUee  signalled  appellant  to  stop  the  automobile,  which 
was  running  at  a  very  low  rate  of  speed,  and  was  then  about 
two  hundred  feet  away ;  that  appellee  started  across  the  high- 
way immediately,  and  had  crossed  it  and  was  standing  off 
at  the  north  side,  and  off  the  traveled  part  of  the  highway, 
when  appellant,  who  was  then  in  possession  and  control  of 
the  same,  carelessly,  negligently  and  recklessly,  in  a  manner 
unknown  to  appellee,  ran  said  automobile  toward  and  against 
her,  thereby  knocking  her  down  and  injuring  her. 

It  is  urged  that  the  complaint  is  insufficient  because  it 

does  not  directly  allege  any  acts  or  omissions  on  the  part 

of  appellant,  constituting  negligence;  that  the  facts 

1.  averred  leave  an  inference  of  contributory  negligence 
on  appellee's  part,  as  the  complaint  discloses  that  she 

left  the  buggy  (a  place  of  safety)  without  necessity,  and 
moved  across  the  highway  to  a  place  of  danger.  The  com- 
plaint is  not  subject  to  the  criticism  of  raising  an  inference 
of  contributory  negligence  on  the  part  of  appellee.  True, 
it  is  averred  she  got  out  of  the  buggy  but  it  is  also  charged 
that  she  had  crossed  the  highway  and  was  standing  at  the 
side  thereof  when  struck  by  the  automobile.  For  this  rea- 
son, the  rule  announced  in  BaUimore,  etc.,  B.  Co.  v.  Abeg- 
gelen  (1908),  41  Ind.  App.  603,  606,  84  N.  E.  566,  even  if 
correct,  has  no  application  here.    It  has  been  unif  orm- 

2.  ly  held  in  this  State  that  a  general  allegation  of 
negligence  is  sufficient  to  withstand  a  demurrer  for 

want  of  facts,  unless  the  contrary  appears  from  the  specific 
facts  averred.  The  complaint  in  this  case  shows  that  appel- 
lant owed  a  duty  to  appellee  and  contains  a  general  charge 
of  the  negligent  failure  to  discharge  that  duty  which  resulted 
in  the  injury  of  which  the  plaintiff  complains.  This  is 
sufficient  to  withstand  the  demurrer.  Cleveland,  etc.,  B.  Co. 
V.  Clark  (1912),  51  Ind.  App.  392,  97  N.  E.  822;  LomsviUe, 
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etc.,  R.  Ca.  V.  Bates  (1897),  146  Ind.  564,  566,  45  N.  B.  108; 
Rogers  v.  Baltimore,  etc.,  B.  Co.  (1898),  150  Ind.  397,  403, 
49  N.  E.  453. 

It  is  next  insisted  that  the  eonrt  erred  in  overmling  ap- 
pellee's motion  to  make  the  ''ecmiplaint  more  specific  so  as 
to  show  how  and  in  what  manner  the  defendant  ran 

3.  and  operated  the  automobile"  and  ^^in  what  the 
alleged  carelessness  and  negligence  of  the  defendant 
consisted  in  the  use  of  said  automobile  *  *  *  by  reason 
of  which  the  plaintiff  was  injured."  In  Pittsburgh,  etc.,  R. 
Co.  V.  Simons  (1907),  168  Ind.  333,  79  N.  E.  911,  on  page 
339,  our  Supreme  Court  said:  "It  has  often  been  held  by 
this  court  that  a  general  charge  of  negligence  is  sufficient 
as  against  a  demurrer,  but  if  a  defendant  desires  a  more 
specific  charge  he  is  entitled  to  it  upon  motion,  if  made  in 
due  season.  But  the  rule  has  its  limitations.  A  plaintiff 
is  required  to  charge  his  cause  of  action  in  direct  and  certain 
terms,  yet  he  is  not  required  to  go  into  an  elaboration  of 
details  beyond  what  is  reasonably  necessary,  fully  and  dis- 
tinctly to  inform  the  defendant  of  what  he  is  called  up<m  to 
meet.  Alleman  v.  Wheeler  (1885),  101  Ind.  141.  •  •  • 
The  maintenance  and  operation  of  an  unblocked  switch 
knowingly  at  a  much-frequented  place,  and  knowingly  back- 
ing a  train  over  the  place  without  looking  ahead  of  the 
moving  cars,  constitute  the  negligent  acts  complained  of,  and 
we  are  at  a  loss  to  see  how  an  amplification  of  details,  beyond 
what  is  given  in  the  complaint,  could  increase  the  defend- 
ant's knowledge,  or  strengthen  it  in  the  preparation  of  its 
defense.  We,  therefore,  think  the  court  did  not  err  in  over- 
ruling the  defendant's  motion  to  make  the  complaint  more 
specific."  Where  the  motion  to  make  more  specific  might 
properly  have  been  sustained,  it  is  not  reversible  error  to 
overrule  it,  unless  by  so  doing  the  defendant  is  deprived  of 
some  substantial  right  by  the  failure  of  the  pleading  to  fully 
and  specifically  disclose  to  him  the  character  of  the  charge 
made  against  him.    If  the  pleading  is  sufficiently  specific 
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to  make  apparent  the  precise  nature  of  the  charge,  the  de- 
fendant is  called  upon  to  meet  and  defend,  he  is  not  harmed 
by  overruling  such  motion.  Trayser  Piano  Co.  v.  Kirschner 
(1880),  73  Ind.  183;  Lewis  v.  Albertson  (1899),  23  Ind. 
App.  147, 151,  53  N.  E.  1071 ;  American  Fire  Ins.  Co.  v.  8isk 
(1894),  9  Ind.  App.  305,  309,  36  N.  E.  659;  Ohdo,  etc.,  R. 
Co.  V.  Cray  era  ft  (1892),  5  Ind.  App.  335,  32  N.  E.  297; 

Elliott,  App.  Proc.  §665.  The  complaint  in  this  case 
4.    specifically  states  the  position  of  the  parties,  what 

was  done  by  each  and  the  result.  Furthermore,  it  is 
charged  that  the  automobile  was  in  the  possession  and  con- 
trol of  appellant  and  was  by  him  negligently  run  against 
appellee  ''in  a  manner  unknown  to  her",  while  she  was 
standing  on  the  north  side  of  the  highway.  In  Tipton  Light, 
etc.,  Co.  V.  Newcomer  (1901),  156  Ind.  348,  352,  58  N.  E. 
842,  it  was  held  that  the  defendant  had  the  right  to  have 
''the  plaintiff  to  state  specifically  the  facts  constituting 
alleged  negligence,  where  it  is  not  done,  and  no  sufficient 
excuse  is  disclosed  for  such  failure."  In  addition  to  the 
averment  that  she  did  not  know  the  manner  in  which  the 
automobile  was  run,  the  facts  alleged  show  that  the  particu- 
lar details  relating  to  the  condition  and  operation  of  the 
automobile,  in  all  probability,  were  unknown  to  appellee  and 
known  to  the  appellant.  While  particular  cases  may  be 
found  where  a  very  strict  application  has  been  made  of  the 
rule  requiring  specific  averment  of  the  details  entering  into 
the  acts,  omissions  or  conditions  constituting  the  alleged 
negligence,  yet  the  reason  of  the  rule  must  always  be  con- 
sidered in  deciding  any  particular  case.  The  rule  is  in- 
tended to  subserve  the  purpose  of  giving  the  defendant  full 
and  definite  information  in  regard  to  the  charge  made 
against  him,  and  where,  as  in  this  ease,  he  was  fully  in- 
formed by  the  averments  of  the  complaint,  no  good  purpose 
could  have  been  subserved  by  sustaining  the  motion,  and  no 
harmful  error  was  committed  in  overruling  it.  It  is  diffi- 
cult to  see  in  what  respect  any  additional  detailed  state- 
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ment  of  the  aets  or  omiaricms  which  constituted  the  alleged 
negligence  could  add  to  appellant's  knowledge  of  the  trans- 
actiouy  and  the  charge  made  against  him  or  aid  him  in  his 
defense*  §385  Bums  1908,  §376  B.  S.  1881 ;  Domestic  Block 
Coal  Co.  V.  DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675, 
102  N.  E.  99.  In  Gerard  v.  Jones  (1881),  78  Ind.  378,  the 
principle  was  announced  that  the  role  requiring  definite  and 
specific  averment  of  facts  is  not  to  be  strictly  enforced  in 
reference  to  details  where  the  general  averments  clearly 
show  the  gist  of  the  charge  against  the  defendants  and  the 
details  called  for  relate  to  matters  about  which  it  is  evident, 
they  must  have  had  better  knowledge  than  the  pleader. 

Objection  is  made  to  some  of  the  instructions  given  by  the 

court  and  to  the  refusal  to  give  certain  instructions  tendered 

by  appellant.    We  have  carefully  examined  the  in- 

5.  structions  and  find  no  question  of  sufficient  importance 
to  justify  the  extension  of  this  opinion  by  a  detailed 
discussion  of  the  questions  suggested.  The  instructions 
given,  when  considered  as  a  whole,  fairly  and  fully  state  the 
law  applicable  to  the  issues  and  evidence.  Those  tendered 
and  refused,  in  so  far  as  applicable  and  correct,  were  coTcred 
by  those  given.  There  was  no  error  in  overruling  the  mo- 
tion in  arrest  of  judgment  or  for  a  new  trial.  The  case 
seems  to  have  been  tried  fairly  and  impartially  and  we  find 
no  error  prejudicial  to  appellant. 

Judgment  affirmed. 

Note.— See,  also,  mider  (1)  29  Cyc.  578;  (2)  20  Cyc  609;  (3) 
31  Gyc  046,  060;  (6)  38  Cyc  1711,  1778.  As  to  sham  pleadingB 
and  the  relief  obtainable  against  them,  see  113  Am.  St.  639.  As 
to  the  rights  and  duties  of  persons  driving  automobUes  in  high- 
ways, see  13  Amu  Oa&  463;  21  Ann.  Gas.  64& 
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The  Chicago,  Lake  Shore  and  South  Bend  Rail- 
way Company  v.  Daun,  Administrator. 

[No.  7,914.    EUed  May  8,  1913.] 

From  Porter  Circuit  Court;  TT.  C.  McMahan^  Judge. 

Action  by  Herman  Daun  against  The  Chicago,  Lake  Shore  and 
South  Bend  Railway  Company.  From  a  Judgment  for  plaintiff, 
the  defendant  appeala    Affirmed, 

F.  J.  Lewis  Meyer,  for  appellant 

Grant  Crumpacker,  WUUam  Daly  and  Watson  d  TreutKart,  for 
appellee. 

Ibach,  C  J. — Api)ellee  as  administrator  recovered  $1000  damages 
for  the  negligence  of  appellant  in  causing  the  death  of  Florence 
Langman,  his  decedent  The  case  is  a  companion  to  Chicago,  etc, 
R.  Co.  V.  Daun  (1913),  ante  382,  between  the  same  parties,  in 
which  appellee  recovered  as  administrator  of  the  estate  of  Edward 
Ijangman  deceased.  Edward  and  Florence  Langman  were  hus- 
band and  wife,  and  were  killed  by  appellant's  car  while  driving 
in  a  buggy  over  a  highway  crossing.  The  causes  were  consolidated 
for  trial  below,  and  the  records  are  precisely  the  same,  the  same 
interrogatories  asked  and  the  same  answers  returned  in  both 
cases,  whUe  the  same  error  is  assigned  here.  The  only  difference 
in  the  situation  of  the  parties  is  that  Edward  Langman  was  driv- 
ing the  horse  at  the  time  of  the  collision.  The  questions  pre- 
sented by  this  appeal  are  fully  decided  in  the  case  of  Chicago,  etc., 
R.  Co.  v.  Daun  (1913),  ante  382,  101  N.  E.  731,  and  upon  the  au- 
thority of  that  case  the  Judgment  is  affirmed. 
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(Non.— The  ciUtion  8iaU,  e»  rel,  y.  Quill.  496,  496  (A). Indicates  that  the 
6tie  beffine  on  pac«  49B,  the  point  cited  ie  on  peffo  198,  and  that  each  point  U 
nnmbered  4  in  the  marffin.^ltooBTSB.] 


ABATEMENT— 

See  Nuisance  1,  2. 

Plea  in,  see  Corporations  12,  15;  Pleading  21. 

ACCEPTANCE— 

Effect  of,  of  license,  see  Corporations  13. 

ACTION— 

See  Bills  and  Notes  1-7,  Contracts  1,  3;  Corporations  10-12; 
Gifts;  Insurance  1;  Nuisance  3. 

For  damages,  see  Fraud  1,  2;  Intoxicating  Liquors  6-9;  Trial  15. 

Elements  of,  see  Negugence  7. 

Before  justice  of  the  peace,  see  Pleading  6,  6. 

On  teacher's  contract,  see  Schools  and  School  Districts  2,  3. 

For  penalties  for  failure  to  pay  toll,  see  Turnpikes  and  Toll  Roads. 

By  heirs  instead  of  personal  representative,  see  Witnessbs  7,  8. 

Commenced  before  justice  of  the  peace,  see  Turnpikes  and  Toll 
Roads. 

By  administrator  to  set  aside  conveyance  of  decedent,  see  Fraud- 
ulent Conveyances  1. 

In  an,  by  one  cotcnant  against  another  for  the  conversion  of  common 
proi>erty,  no  demand  is  necessary,  see  Conversion  1. 

ADMINISTRATOR— 

See  Executors  and  Administrators. 

ADMISSIONS- 

A  demurrer  to  a  complaint  admits  that  all  facts  well  pleaded  are  true, 
see  Pleading  23,  25. 

An  exception  to  conclusions  of  law,  for  the  purposes  of  the  exception, 
admits  that  the  facts  have  been  fully  and  correctly  found,  see  Ajppkal 
124,  125. 

The  statement  made  by  defendant's  attorney  that  no  evidence  would 
be  introduced  to  dispute  the  location  of  certain  stones  did  not  amount 
to  an,  that  such  stones  were  correctly  located,  see  Evidence  1. 

ADVISORY  BOARDS— 

See  Townships. 

AFFIDAVITS- 

See  Judgment  3. 

Of  bidder,  see  Counties  3. 
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AFFIRMANCE— 

See  Appeal  127-129. 

ALIENS- 

Naturalization  of,  see  GoNBTinrnoNAL  Law  3. 

1.  NaturdlvuUion. — Fees, — SUUtUes, — Repeal. — That  part  of  the  fee 
and  salary  law  of  Indiana  relating  to  the  fees  of  clerks  in  naturali- 
sation cases  ($7324  Bums  1908,  Acts  1895  p.  319,  $114)  is  in  effect 
repealed  by  the  Act  of  Congress  of  June  29.,  1906,  34  U.  8.  Stat,  at 
Large  C.  3592.  8UUe,  ex  rel.  v.  QuUl,  495,  498  (4). 

2.  Naturalization. — SUUtUes. — **Fee8." — The  amount  of  ^  money  re- 
tained by  the  clerk  of  the  circuit  court  under  the  provisions  of  the 
federal  naturalization  statute  (Act  of  Congress  of  June  29,  1906, 
34  U.  S.  Stat,  at  Large  C.  3592),  is  within  the  meaning  of  the  term 
''fee^"  since  the  charp^e  for  services  required  of  the  cierk  by  said 
act  implies  a  fee  and  is  specifically  designated  therein  as  a  fee. 

State,  ex  rel.  v.  QuUl,  495,  498  (2). 

3.  Naturalization, — Ovmership  of  Fees, — In  the  naturalization  of  aliens 
under  the  Act  of  Congress  of  June  29,  1906,  34  U.  S.  Stat,  at  Large 
C.  3592,  the  circuit  courts  of  the  State  act  as  agencies  of  the  Federal 
Government,  and  the  officers  of  sych  courts  are  federal  officers 
in  that  behalf,  so  that  the  fees  which  the  clerk  of  the  circuit  court 
is  authorized  to  retain  out  of  the  charges  provided  for  services 
performed  under  that  act  belong  to  him  personally  and  are  not 
controlled  by  the  provisions  of  the  State  fee  and  salary  law. 

SiaU,  ex  rel  v.  QuUl,  495,  500  (6). 
ALIMONY— 

See  Divorce  1-4. 

AMENDMENT— 

Of  pleadings,  see  Mechanics'  Liens  10. 

Of  pleadings  to  conform  to  proof,  see  Pleadinq  26. 

ANNULMENT— 

Of  letters,  see  Executors  and  Administrators  2. 

ANSWER— 

See  Pleading  18-22. 

ANSWERS  TO  INTERROGATORIES— 

See  Trial  12-15,  23-29. 
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I.  Appellate  JuBiSDioTiOM,  1. 

II.  Dbcisxoms  Reviewable*  >-16. 

III.  Right  OF  Review,  ie-19. 

IV.  Parties.  20, 2L 

V.  Time  and  Notice.  S3.  St. 

VI.   Record  avd  Pboceedihos  hot 
IE  Record,  SA-S7. 

VII.    A8SIOM]CB»TOFERaOBS,S8-n. 

VIII.    BBIEFS.8S-M. 

IX.   Review, 

(»)  As  to  Evidbmoe,  <7Hn. 
(b)  As  to  iMSTRUOnOMS.  6ft-S8. 

See  Justice  of  the  Peace;  Railroads  29. 

Initial  attack  on,  see  Insurance  3;  Mechanics  Liens  8. 


(e)  Ai  TO  Plbadi«08,9I*^ 


,  _ ,  PBESUMPnONS,  TS-SOl 
(O)  VeBDIOT,  AWSWEEi  TO  Ik- 
TBBBOOATOEim.  FlNDIEOi 
AND  RULINOS  OM  MOTIONS, 
81-lOi. 

(f)  DxiOBiTioE   OF  Lower 
Court.  106, 108. 

(g)  Harwt.eiiw  Brbor.  107-lSl. 

X.     I>BTERIfINATIOH  AMD   DISPOSI- 
TION OF  Cause, 
(ajDeoision  IE  Oeeeral, 

ISS-lSft. 
(b)  Affibmaeoe,  UT-lSBl 
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I.  Afpbllate  Jurisdiction. 

1.  Assignment  of  Errors, —The  assignment  of  errors  is  the  appellant's 
complaint,  and  jurisdiotion  is  acquired  only  over  the  parties  whose 
names  appear  therein.  Collins  v.  Stale,  488,  489  (3). 

II.  Decisions  Revixwablb. 

2.  Order  Vacaling  Judgnuni. — ^An  I4)peal  does  not  He  from  an  order 
vacating  a  judgment.  Foots  v.  Foote^  673,  677  (6). 

3.  Record. — Evidence, — ^Where  the  transcript  of  the  evidence  is  not 
in  the  record,  there  is  no  question  before  the  court  as  to  the  suffi- 
ciency of  the  evidence.    Booker  v.  Ludovrid  Celadon  Co,,  275, 290  (7). 

4.  Review, — Judgment. — Failure  to  Object  Below. — No  objection  can 
be  presented  on  appeal  to  the  rendition  of  a  jud^ent  on  the  verdict, 
unless  by  objection  in  the  court  below  the  mistake  or  defect  was 
pointed  out.  May  v.  George,  259,  262  (3). 

5.  Refusal  of  Instructions. — ^An  assignment  c^  error  in  refusing  to  give 
a  certain  instruction  cannot  be  considered,  where  such  instruction 
neither  appears  in  the  record  nor  in  appellant's  brief. 

Kirklin  v.  Clark,  358,  362  (2). 

6.  SuMciency  of  Evidence, — No  question  can  be  presented  «mi  appeal 
on  the  sufficiency  of  the  evidence  unless  its  insufficiency  was  assigned 
in  the  moti(m  as  a  cause  for  new  trial. 

Federal  Casualty  Co.  v.  Taylor,  565,  566  (2) 

7.  Presenting  Questions  for  Beview. — Condusione  of  Law, — Error  in 
the  conclusions  of  law  on  a  special  finding  of  facts  can  only  be  con- 
sidered when  exceptions  are  duly  reserved  thereto  and  the  error  is 
presented  by  independent  assignment  on  appeal. 

Booker  v.  Ludounci  Celadon  Co.,  275,  280  (8). 

8.  Questions  Presented. — Sufficiency  of  Complaint, — Findinqs  and  Con- 
clusions of  Law, — ^The  exceptions  to  the  conclusions  of  law  present 
the  same  questions  as  the  overruling  of  the  demurrer  to  the  com- 
plaint, where  the  facts  have  been  fully  and  correctly  found  within 
the  issues.  Judy  v.  Jester,  74,  84  (1). 

9.  Beview, — Misconduct  of  Counsel. — ^Misconduct  of  counsel  in  a  per- 
sonal injury  case  in  referring  to  the  presence  of  the  representative 
of  an  insurance  company  is  not  available  for  reversal,  where  the 
court  withdrew  the  remarks  from  the  jury  and  instructed  it  not  to 
consider  them.  Home  Tel.  Co.  v.  Weir,  466,  471  (6). 

10.  Party  Entitled  to  Complain,— An  appellant,  against  whom  no 
judgment  was  rendered  on  the  complaint  and  whose  appeal  is  from 
a  judgment  rendered  on  the  cross-complaint  of  a  codefendant,  cannot 
complain  of  alleged  error  in  sustaining  a  demurrer  to  his  answer  to 
such  complaint. 

Manufacturers  Mut.  Fire  Ins.  Co.  v.  Swaney,  429, 434  (6). 

11.  J^f^uience.—Brie/B.^Al though  not  nroperly  presented  by  appellant's 
brief,  the  court  is  enabled  to  consider  the  questions  on  the  motion 
for  a  new  trial  which  relate  to  the  sufficiency  of  the  evidence^  and 
the  assignment  that  the  verdict  is  contrary  to  law,  where  a  sufficient 
statement  of  the  evidence  is  contained  in  appellee's  brief. 

Western  Ins.  Co,  v.  Ashby,  518,  521  (2). 

12.  Questione  Presented  for  Beview. — S^fficiency  of  Complaint, — Ex- 
ceptions to  Conclusions  of  Law, — Where  the  facts  specially  found  by 
the  trial  court  are  substantially  the  same  as  those  stated  in  the 
complaint,  an  exception  to  the  conclusion  of  law  will  present  the 
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same  question  as  that  raised  by  a  demurrer  ohallensinff  the  sufficiency 
of  the  complaint.  Townsend  v.  Siuican,  11, 13  (ij 

13.  PreMehUUion  of  QuMiiona  for  Review. — Okjectiona  to  Evidence. — 
Afipellant  can  take  no  advantage  of  the  erroneous  admission  of 
evidence  by  the  trial  court  where  the  objection  presented  on  appeal 
was  not  presented  to  the  trial  court  and  was  entirely  different  from 
the  only  objection  presented  at  the  trial. 

Wagner  v.  Meyer,  223,  224  (3). 

14.  Order  Vacating  Judgment, — Record, — Where^  on  a  motion  to  vacate 
the  judgment  in  a  divorce  proceeding,  the  judgment  was  vacated 
and  an  order  made  directing  that  defendant  pav  to  plaintiff  a  certain 
sum  for  her  expenses  and  attorney  fees,  ana  the  record  fails  to  dis- 
close that  a  final  judgment  was  thereafter  entered  with  respect  to 
the  issues  joined  on  the  pleadings,  there  was  no  final  judgment 
from  which  an  appeal  could  be  had.        Foote  v.  Foote,  673, 676  (5), 

15.  Motion  for  New  Trial. — Record. — Evidence. — ^Where  no  reference 
is  made  in  appellant's  brief  to  the  filing  of  a  bill  of  exceptions,  and 
no  order  book  entrv  of  the  filing  of  such  bill  is  disclosed  by  the 
record^  or  by  the  clerk's  certificate,  it  must  be  held  that  the  evi- 
dence IB  not  m  the  record,  and  no  question  is  presented  on  the  over- 
ruling of  a  motion  for  new  trial  grounded  on  the  alleged  insufficiency 
of  the  evidence.  MUler  v.  Armstrong-Landon  Co.,  601,  £03  (1). 

III.    Right  of  Review, 

16.  Burden  of  Showing  Error, — Appellant  has  the  burden  of  pointing 
out  and  presenting  error  in  substantial  conformity  with  the  rules  df 
court.  Guynn  v.  Wabaehy  etc,,  Trtist  Co,,  391,  397  (7). 

17.  Waiver  of  Error. — Ruling  on  Demurrer. — ^Error  in  overnilinff  a 
demurrer  to  a  paragraph  of  answer  is  waived  by  appellant's  faiuire 
to  set  out  such  answer  or  its  substance  in  his  brief. 

Jones  V.  Bryan,  550, 552  (5). 

18.  Acceptance  of  Benefits  of  Judgment. — A  party  cannot  prosecute 
an  appeal  and  thereby  reverse  a  judgment  the  benefits  of  which, 
with  mil  knowledge  of  the  facts,  he  has  voluntarily  accepted. 

Scott  V.  Dilley,  100, 103  (1). 

19.  Acceptance  of  Benefits  of  Judgment. — Guardian  and  Ward. — Partir 
tion. — Where,  in  a  partition  proceeding  against  a  minor  defendant, 
and  in  which  the  guardian  was  not  a  party,  such  minor  filed  a  cross- 
complaint  seeking  to  establish  a  trust  in  the  property,  and  judgment 
was  against  him  on  such  cross-complaint  and  decreeing  partition 
as  prayed  in  the  complaint,  the  act  of  defendant's  guardian  m  taking 
possession  of  the  land  set  off  to  such  defendant  and  deriving  the 
benefit  therefrom  did  not  operate  to  estop  the  defendant  from 
prosecuting  an  appeal.  Scott  v.  Dilley,  100,  104  (2). 

IV.    Pabties. 

20.  Determination. — ^An  appeal  cannot  be  determined  on  its  merits, 
unless  the  parties  to  the  judgment  appealed  from  are  before  the 
court.  Collins  v.  State,  488, 489  (2) . 

21.  Demurrer. — Defect  of  Parties. — No  question  as  to  defect  of  parties 
is  presented  by  the  assignment  of  errors,  where  the  question  was 
not  presented  to  the  trial  court  by  the  demurrers  filed. 

Bimel  v.  Boyd,  310,  313  (2). 
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V.    Tnn  AND  NoncE. 

22.  Vacation  Appeal.— Notice  of  Appeal.— DismtsBol. — Aopellant's 
failure,  in  a  vacation  appeal,  to  ^ve  notice  of  the  appeal  in  com- 
pliance with  Rule  36  of  the  court  is  cause  for  dismissal. 

Alvev  V.  Wiggs,  263,  264  (1). 

23.  Vacation  Appeal. — Failure  to  Give  Notice  of  Appeal. — Waiver. — 
Where,  prior  to  the  time  fixed  in  appellee's  motion  to  dismiss  a 
vacation  appeal  for  failure  to  give  notice,  the  appellee  entered  a  full 
appearance  and  filed  a  brief  upon  the  merits,  tne  giving  of  notice 
was  thereby  waived  and  jurisdiction  attached. 

Alvey  V.  Wiggs,  263,  264  (2). 

VI.    Record  and  Proceedings  not  in  Record. 

24.  Precipe. — Only  such  papers  and  entries  as  are  designated  in  the 
precipe  are  a  part  of  the  record  on  appeal. 

Holtt  V.  Mercantile,  etc.,  Sav.  Co.,  194,  198  (1). 

25.  Queationa  Presented. — Where  the  transcript  of  the  evidence  is 
not  in  the  record,  the  specification  in  the  motion  for  new  trial,  that 
the  decision  of  the  court  is  contrary  to  law,  presents  the  same  ques- 
tion as  that  raised  by  appellant's  exceptions  to  the  conclusions  of 
law.  Maeaon  v.  Indiana  Lighting,  etc.,  Co.,  376,  379  (2). 

26.  Bill  of  Exceptiona.— Precipe  for  "Original  Copy."— Where  the 
precipe  directed  the  clerk  to  insert  in  the  transcript  the  "original 
copy  of  the  bill  of  exceptions/'  and  the  clerk's  certificate  shows 
that  ''the  original  bill  of  exceptions"  is  incorporated  into  the  traq- 
script,  the  bill  of  exceptions  is  properly  in  the  record  under  §657 
Burns  1908,  Acts  1897  p.  244,  since  it  is  apparent  that  the  precipe 
called  for  the  original  bill  of  exceptions  and  not  for  a  copy  of  such 
original  bill.  Holtz  v.  MercantUe,  etc.,  Sao.  Co.,  194,  199  (2). 

27.  Qneationa  Preaented  for  Review. — Inatructiona. — Where  the  in- 
structions of  the  appellee  and  appellant  and  those  given  by  the 
court  appeared  in  the  order  named,  following  a  record  entry  that 
''the  argument  of  counsel  having  been  heard,  tne  court  having  eiven 
the  instructions,  which  instructions  given  and  those  refusea  are 
by  order  of  the  court  fil.ed  in  open  court  and  are  in  the  words  and 
ngures  following."  and  the  instructions  of  the  appellee,  as  well 
as  those  of  appellant,  were  headed  by  a  request  properly  signed, 
and  at  the  close  contained  the  memorandum  of  the  court  showing 
those  that  were  given  and  those  refused,  followed  by  the  exceptions 
properly  taken  and  signed,  and  the  court  s  instructions  were  properly 
signed  and  the  exceptions  thereto  properly  taken,  the  instructions 
were  in  the  record  in  substantial  compliance  with  §561  Bums  1908, 
Acts  1907  p.  652. 

Indiana  Union  Traction  Co.  v.  Sullioan,  239,  244  (3). 

VII.     ASSIONMBNT  OF  ErRORS. 

28.  General  Aaaignment. — Effect. — No  error  is  available  under  a  general 
assignment  of  error  as  to  the  conclssions  of  law.  if  any  one  of  the 
conclusions  is  correct.     Miller  v.  Armatrong-Lanaon  Co.,  501, 503  (2). 

29.  Queationa  RevietDable. — ^The  assignment  of  errors  constitutes  ap- 
pellant's complaint  on  appeal,  and  only  such  questions  will  be  con- 
sidered as  are  thereby  presented. 

Cleveland,  etc.,  R.  Co.  v.  True,  156, 160  (3). 

30.  Form. — Sufficiency. — An  assignment  of  errors  which  does  not 
contain  the  full  names  of  all  the  parties,  or  which  contains  the  name 
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of  the  appellee  before  the  abbreviation  ''vs."  in  the  title  of  the  cause, 
instead  of  that  of  the  appellant,  is  not  in  compliance  with  the  rules 
of  court  and  is  insufficient.  Collins  v.  State,  488,  489  (1). 

31.  Questions  Reviewable. — Sufficiency  of  Complaint, — No  question  as 
to  the  sufficiency  of  the  complaint  is  presented  on  appeal,  where  the 
assignment  of  errors  does  not  show  that  any  error  is  predicated 
upon  the  legal  sufficienov  of  the  complaint  or  upon  appellant's  ex- 
ception to  the  action  of  the  trial  court  in  overruling  a  demurrer 
thereto.  Cleveland,  etc.,  R.  Co.  v.  True,  156,  159  (2). 

VIII.    Briefs. 

32.  Defects  Cured  by  Brief  of  Appellee.  —  Appellant's  failure  to  in- 
corporate his  motion  for  a  new  trial  in  his  brief  may  be  cured  by  the 
brief  of  appellee.  Jones  v.  Bryan,  650, 551  (3). 

33.  Questions  Presented. — Requisites. — ^The  errors  relied  on  for  reversal 
must  be  pointed  out  in  appellant's  brief  in  accordance  with  Rule 
22  of  the  Supreme  and  Appellate  Courts. 

St.  Joseph,  etc.,  R.  Co.  v.  Raber,  etc.,  Mfg.  Co.,  439  (1). 

34.  Sufficiency. — A  brief,  though  subject  to  criticism,  is  sufficient, 
if  it  shows  a  good  faith  effort  to  comply  with  the  rules  of  court  and 
is  in  substantial  conformity  with  the  same  as  to  the  questions  pre- 
sented for  determination.  Kirk  v.  Macy,  17,  19  (1). 

35.  Suffi^Mncy. — A  consideration  of  questions  presented  is  not  barred 
on  the  eround  that  ^pellant's  brief  does  not  comply  with  Rule 
22  of  the  Supreme  and  Appellate  Courts,  where  the  brief  evi- 
dences a  good  faith  effort  to  and  does  substantially  comply  there- 
with. H anion  v.  Conrad-Kammerer  Glue  Co.,  604,  606  (1). 

36.  Statement  of  Nature  of  Action. — The  statement  in  appellants' 
brief,  that  the  action  was  brought  by  appellee  to  recover  damages 
for  loss  of  service,  etc.,  of  appellee's  wife,  and  is  based  upon  the  same 
alleged  negligence  upon  which  the  action  by  appellee's  wife  against 
appellants  was  predicated,  is  not  a  statement  of  the  nature  of  the 
action  in  compliance  with  Rule  22  of  the  Supreme  and  Appellate 
Courts.  City  of  Evansville  v.  Pifer,  452  (1). 

37.  Request  for  Oral  Argument. — A  request  Jor  oral  argument  must 
be  scasonabiv  made,  before  the  time  for  filing  briefs  has  expired 
and  before  their  consideration  by  the  court;  and  while  it  is  not 
improper  to  incorporate  a  petition  for  oral  argument  in  the  brief, 
where  it  is  so  incorporated,  the  cover  page  of  the  brief  should  show 
that  fact  in  order  that  it  may  be  brought  to  the  attention  of  the  clerk 
for  filing,  since  the  court  will  not  search  the  briefs  to  determine  if 
counsel  aesire  an  oral  argument.  Hillis  v.  Dils,  676,  682  (8). 

38.  Questions  Reviewable. — Sufficiency. — On  appeal  from  the  sustaining 
of  a  motion  to  vacate  a  judgment,  the  statement  in  appellant's  brief 
of  the  only  two  reasons  on  which  the  motion  was  based,  although 
not  appearing  in  the  usual  place  and  therefore  not  in  strict  accordance 
with  Rule  72  of  the  Supreme  and  Appellate  Courts,  requiring  a 
concise  statement  of  so  much  of  the  record  as  fully  presents  every 
error  and  exception  relied  on,  shows  a  good  faith  effort  to  comply 
with  the  rule  and  is  sufficient  to  advise  the  court  of  the  questions 
involved.  Foote  v.  Foote,  673,  675  (1). 

39.  Waiver  of  Error. — ^Errors  assigned  are  waived  by  2^>pellant'8 
failure  to  discuss  them  in  his  brief  or  cite  authority  to  support  same. 

Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  377  (1). 
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40.  Waiver  of  Error, — An  assignment  of  errors  questioning  the  suffi- 
ciency of  answers  is  waived,  where  appellant,  in  his  bri^,  has  failed 
to  point  out  any  objections  thereto.       Scott  v.  Dilley,  100,  104  (3). 

41.  Waiver  of  Error, — ^An  assignment  that  the  court  erred  in  over- 
ruling a  motion  to  strike  out  certain  parts  of  an  answer  is  waived  by 
appellant's  jfailure  to  set  out  the  motion  in  his  brief. 

Jones  V.  Bryan,  550,  551  (1). 

42.  Waiver  of  Error. — ^An  assignment  of  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is  waived 
by  appellant's  failure  to  discuss  it  in  the  briefs. 

lagrig  v.  Franklin  Nat.  Bank,  217,  219  (2). 

43.  Waiver  of  Error. — An  assignment  of  error  in  overruling  a  demurrer 
to  a  complaint  is  waived  by  appellant's  failure  to  argue  such  ruling 
in  its  brief  or  to  point  out  any  objections  to  the  sufficiency  of  such 
complaint.  Lake  Erie,  etc,,  R.  Co.  v.  Voliva,  170, 173  (1). 

44.  Waiver  of  Errors, — ^Where  appellant's  brief  wholly  fails  to  comply 
with  Rule  22  of  the  Supreme  and  Appellate  Courts  requiring  a 
statement  of  so  much  of  the*  record  as  fully  presents  every  error 
relied  upon,  such  errors  will  be  deemed  waived. 

Western  Ins.  Co.  v.  Ashby,  518,  520  (1). 

45.  Sufficiency. — Waiver  of  Errors, — ^Although  appellant's  failure  to 
properly  present  in  his  brief  certain  errors  assigned  amounts  to  a 
waiver  of  such  errors,  such  failure  will  not  render  the  brief  insuffi- 
cient so  as  to  prevent  a  consideration  of  questions  arising  on  other 
errors  and  which  are  therein  properly  presented. 

North  V.  Jones,  203, 206  (1). 

46.  Waiver  of  Error. — Alle^d  error  in  stating  the  conclusions  of  law 
is  waived  by  appellant's  failure  to  set  out  in  the  brief  either  the  finding 
of  facts  or  the  substance  thereof,  but  where  appellee's  brief  contains 
a  statement  of  the  facts  which,  when  considered  with  those  shown 
by  appellant's  brief,  are  sufficient  to  enable  the  court  to  know  the 
principal  and  controlling  question  in  the  case,  the  same  may  be 
considered.  Town  of  Jasper  v.  Cassidy,  678,  679  (1). 

IX.    Review. 

(A).      As  TO  EVIDENCB. 

47.  Judgment, — A  judgment  will  not  be  disturbed  on  the  evidence 
if  there  is  some  evidence  from  which  the  trial  court  may  have  found 
facts  sufficient  to  support  the  same. 

HiUyard  v.  Bobbins,  107, 110  (1). 

48.  Judgment, — A  judgment  for  plaintiff  will  not  be  disturbed  on  tho 
evidence,  if  there  is  any  evidence  tending  to  support  each  material 
averment  of  the  complaint.  Larcfi  v.  Hoh,  56,  63  (4). 

49.  Judgment. — In  an  action  by  the  trustee  in  bankruptcy  of  an  in- 
solvent corporation  to  recover  dividends  for  the  benefit  of  the  credit- 
ors, the  judgment  for  defendants  was  not  sustained  b^  evidence 
ana  was  contrary  to  law.  where  it  was  shown  without  dispute  that 
at  the  time  the  dividenas  were  paid  the  corporation  was  insolvent. 

Fricke  v.  Angemeier,  140, 149  (5). 

50.  Application  to  Vacate  Judgment  by  Default, — That  all  the  evidence 
upon  an. application  to  vacate  a  judgment  by  default  was  by  affidavit 
does  not  change  the  rule  that  the  determination  of  the  trial  court 
will  not  be  reviewed  where  the  evidence  is  conflicting,  since  such 
affidavits  are  not  documentary  evidence  the  force  and  effect  of  which 
the  court  is  compelled  to  construe  on  appeal. 

Pete  nan  v.  Doxtney,  373,  375  (^. 
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51.  Admission  of  Evidence. — ^Where,  in  an  action  for  damages  caused 
by  the  filling  of  a  watercourse  and  diverting  the  water  into  an  arti- 
ficial channel,  appellee  had  testified  that  the  artificial  channel  was 
not  of  sufficient  size  and  capacity  to  accommodate  the  water  formerly 
flowing  tifrough  the  creek,  and  that  it  was  enlarged  by  washing, 
that  a  stone  wall  had  wasned  out  and  earth  and  rock  deposited  in 
the  creek  filling  it  four  or  five  feet,  the  court  did  not  err  in  permitting 
appellee  to  answer  a  question  asung  him  to  state,  if  he  knew,  what 
caused  the  filling  at  another  point  in  the  creek,  since  the  question, 
taken  in  connection  with  the  examination  immediately  preceding, 
called  for  a  fact  and  not  a  conclusion. 

Cleveland,  etc.,  R.  Co.  v.  True,  156,  160  (5). 

52.  Exclusion  of  Evidence. — ^The  court  on  appeal  cannot  say  that  the 
exclusion  of  evidence  was  erroneous,  where  no  specific  or  vital  ob- 
jections are  pointed  out  in  appellant's  brief. 

Kirklin  v.  Clark,  358,  366  (10). 

53.  Sufficiency. — ^Where  the  evidence  is  conflicting,  and  it  cannot  be 
said  that  there  was  no  evidence  upon  which  the  court  could  base 
its  decision,  such  decision  will  not  be  disturbed  on  appeal  on  the 
alleged  InsufHcicncy  of  the  evidence.    Wagner  v.  Meyer,  223,  224  (1). 

54.  Findings. — If  there  is  any  evidence  to  sustain  the  finding  of  the 
trial  court,  the  judgment  will  not  be  reversed  on  the  evidence. 

Kirk  V.  Macy,  17,  23  (9). 

55.  Verdict. — A  verdict  will  not  be  set  aside  on  appeal  for  want  o^ 
evidence  on  any  point  on  which  the  evidence  is  conflicting. 

Lawlor  v.  State,  ex  rel.,  24,  29  (6). 

56.  Verdict. — ^A  verdict  will  not  be  disturbed  on  appeal  on  the  ground 
of  insufficient  evidence,  if  there  is  any  evidence  to  support  it. 

Kirklin  v.  Clark,  358,  364  (6). 

67.  Conflicting  Evidence, — Verdict. — The  verdict  of  a  jury  will  not  be 
set  aside  on  a[)peal  for  want  of  evidence  to  sustain  it  in  a  case  where 
the  evidence  is  conflicting  or  where  there  is  not  a  total  want  of 
evidence  to  support  it. 

New  Albany,  etc.,  Mills  Co.  v.  Senior,  453,  457  (6). 

(B).    As  TO  Instructions. 

58.  Questions  RevieuHible. — Unless  instructions  are  brought  into  the 
record  by  one  of  the  modes  prescribed  by  statute,  they  will  not  be 
considered  on  appeal. 

Indiana  Union  Traction  Co.  v.  Sullivan,  239,  244  (2). 

59.  Refusal. — Where  requested  instructions  on  a  proposition  correctly 
stated  the  law,  and  were  not  fully  and  fairly  covered  by  instructions 
given,  their  refusal  was  error.        Lawlor  v.  Stale,  ex  rel.,  24, 33  (13). 

60.  Refusal  of  Instructions, — There  is  no  error  in  refusal  of  instructions 
that  are  fully  covered  by  instructions  given. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  416  (21). 

61.  Refusal  of  Instructions. — Requested  instructions  not  applicable 
to  the  evidence,  or  which  ignore  the  evidence  on  a  material  element 
of  the  case,  are  properly  refused. 

Kelly-Atkinson  Constr.  Co.  v.  Munson,  619,  627  (8). 

62.  Refusal  of  Instructions. — The  rejection  of  instructions  applicable 
to  facts  in  support  of  which  there  was  some  evidence,  and  which 
fairly  state  the  law,  constitutes  reversible  error,  unless  they  were 
covered  by  other  instructions  given,  or  it  appears  that  the  sub- 
stantial rights  of  the  appellant  were  not  prejudiced  by  such  refusal. 

Baltimore,  etc.,  R.  Co.  v.  Peck,  281,  283  (2). 
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63.  Joint  Exceptions, — Alleged  error  in  the  giying  of  instructions 
will  not  be  considered  where  the  exception  thereto  was  a  joint  ex- 
ception and  appellant  makes  no  claim  of  error  except  as  to  one  of 
such  instructions. 

Kelly-Atkinson  Constr.  Co.  v.  Mtmson,  619,  627  (9). 

64.  ApplicabUity  to  Evidence. — Instructions  must  be  applicable  to  the 
evidence,  and  the  giving  of  one  which  is  not  applicable  is  reversible 
error,  unless  it  a&matively  appears  that  no  harm  resulted  there- 
from. Timmons  v.  Kenrickf  490, 493  (4). 

65.  in  an  action  by  a  servant  for  injury  to  his  eye  caused  by  a  particle 
of  emery  dust,  appellant  cannot  complain  of  the  court's  failure  to 
include  a  definition  of  ''dust"  in  the  instructions,  if  he  failed  to 
tender  the  court  an  instruction  containing  ajpropcr  definition. 

Jenney  Electric  Mfg.  Co.  v.  Flannery^  397,  416  (20). 

66.  No  reversible  error  is  shown  in  the  giving  or  refusing  of  instruc- 
tions, where  the  instructions  given,  when  considered  as  a  whole, 
fairly  and  fully  state  the  law  applicable  to  the  issues  and  evidence, 
and  those  refused,  in  so  far  as  applicable  and  correct,  were  covered 
by  those  given.  Kinmore  v.  Cresse,  693,  698  (5). 

(C).    As  TO  Pleadings. 

67.  Objections  to  Pleadings. — Amendments  Deemed  Made. — Objections 
on  account  of  defects  in  the  pleadings  that  might  have  been  remedied 
in  the  lower  court,  when  raised  on  appeal^  will  be  deemed  to  have 
been  so  remedied.  Rooker  v.  Ludovncx  Celadon  Co.,  275,  278  (5). 

68.  Ruling  on  Demurrer  to  Answer. — It  is  reversible  error  to  sustain 
a  demurrer  to  a  good  paragraph  of  answer  unless  its  averments  may 
be  established  by  proof  admissible  under  the  averments  of  another 
paragraph.  Certain  v.  Smith,  163,  167  (1). 

69.  Objection  to  Complaint. — Ruling  on  Demurrer. — Alleged  error  in 
overruling  a  demurrer  to  a  complunt,  is  not  available  where  the 
objection  on  which  it  was  based  could  have  been  cured  in  the  trial 
court  by  a  motion  to  make  the  complaint  more  specific. 

Kirk  V.  Macy,  17,  22  (7). 

70.  Demurrer  to  Complaint. — Exceptions  to  Conclusions  of  Law. — 
Where  the  court  makes  a  special  finding  of  facts  and  states  con- 
clusions of  law  thereon^  the  question  presented  by  appellant's  ex- 
ceptions to  the  conclusions  is  the  same  as  that  raised  by  the  de- 
murrer to  the  complaint. 

Guynn  v.  Wabash,  etc.,  Trust  Co.,  391,  392  (1). 

71.  Ruling  on  Demurrer, — The  ruling  of  the  court  in  sustaining  a 
demurrer  to  all  the  paragraphs  of  a  complaint,  when  the  demurrer 
filed  only  questioned  the  sufficiency  of  two  of  the  paragraphs,  con- 
stituted reversible  error,  although  the  two  paragraphs  to  which 
such  demurrer  was  addressed  were  insufficient. 

Citizens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  238  (6). 

72.  Questions  Reviewable. -^Sufficiency  of  Paragraph  of  CompUnnt. — 
Recovery  on  Other  Paraaraph. — The  sufficiency  oi  a  particular  para- 
graph of  complaint  will  not  be  determined  on  appeal,  where,  from 
answers  to  interrogatories  returned  by  the  jury,  and  the  admissions 
of  the  parties,  it  is  shown  that  the  verdict  was  based  on  another 
paragraph,  since  the  error,  if  any,  in  overruling  the  demurrer  was 
harmless.  Lake  Erie,  etc.,  R.  Co.  \.Yolioa,  170,  173  (2). 

(D).    Ebbbumftigns. 

73.  On  i^peal  the  presumptions  are  in  favor  of  the  trial  court. 

Gilbert  v.  First  Nat.  Bank,  611,  618  (6). 
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74.  Judgment. — Where  no  aviulable  error  is  shown,  the  correctnesa 
of  the  judgment  will  be  presumed. 

WeBtem  Ins,  Co.  v.  Ashby,  518,  524  (8). 

^75.    Judgment, — ^The  court  will  not  search  the  record  for  error,  and, 

*    none  being  shown  by  I4)pellant,  will  presume  that  the  judgment  is 

correct.      St,  Joseph^  etc,,  R.  Co.  v.  RabeTf  etc.,  Mfg,  Co.,  439, 440  (2) . 

76.  Judgment. — On  appeal  every  presumption  is  indulged  in  favor  of 
the  judgment,  and  the  court  will  not  search  the  record  for  errors 
on  which  to  base  a  reversal. 

Guynn  v.  Wabash,  etc,,  Trust  Co,,  391,  397  (8). 

77.  Vacating  Judgment, — It  will  be  presumed  on  appeal  that  the  trial 
court  was  correct  in  sustaining  a  motion  to  vacate  a  judgment,  which 
showed  sufficient  cause  for  setting  aside  the  same,  m  the  absence  of 
a  showing  that  such  judgment  was  vacated  at  a  subsequent  term. 

FooU  V.  FooU,  673, 676  (3). 

78.  Harmless  Error, —Burden  of  Showing, -—Where  error  is  shown  in 
giving  an  instruction,  the  presumption  arises  that  it  was  prejudicial 
and  the  burden  is  on  the  appellee  to  show  by  the  record  that  it  was 
harmless.  Neely  v.  Louisville,  etc,.  Traction  Co,,  659, 670  (9). 

79.  General  Verdict. — Answers  to  Interrogatories. — ^AU  reasonable 
presumptions  will  be  indulged  in  favor  of  the  general  verdict  and 
against  the  answers  to  interrogatories,  and  if  the  general  verdict 
thus  added  is  not  in  irreconcilable  conflict  with  such  answers,  it 
must  stand.  Southern  R,  Co,  v.  Ellis,  34, 39  (4). 

80.  Prejudicial  Error, — ^The  presumption  is  in  favor  of  the  judgment 
of  the  trial  court  and  appellant  has  the  burden  of  showing  material 
error,  and  when  such  error  is  shown  it  will  be  presumed  to  nave  been 
prejudicial  unless  the  contrary  affirmatively  appears  from  the  record. 

Terre  Haute,  etc.,  Traction  Co,  v.  Latham,  366, 371  (6). 

(E).    Verdict,  Answers  to  Interrooatories,  Findings  and  Rul- 
ings ON  Motions. 

81.  Conflicting  Evidence. — ^A  verdict  will  not  be  disturbed  on  appeal 
on  conflicting  evidence.  Kirhlin  v.  Clark,  358,  365  (8). 

82.  Evidence, — ^The  eourt  on  appeal  will  not  disturb  the  judgment  of 
the  lower  court  on  the  weight  of  the  evidence. 

Guynn  v.  DaugheHy,  598,  605  (5). 

83.  Answers  to  Interrogatories. —Control,— A  general  verdict  will 
control  as  against  the  jury's  answers  to  interrogatories,  if  the  latter 
can  be  reconciled  therewith  upon  any  supposable  state  of  facts 
provable  within  the  issues  formed  by  the  pleadings.  * 

Hammond  v.  Kxngan  A  Co,,  252,  254  (2). 

84.  Answers  to  Interrogatories, — For  the  purpose  of  determining  the 
question  raised  on  a  motion  for  judgment  on  the  jury's  answers  to 
interrogatories,  the  averments  of  the  complaint  will  be  assumed  as 
proven.  Wabash  R,  Co,  v.  McNown,  116, 132  (14). 

85.  Answers  to  Interrogatories. — Presumptions, — On  appeal  all  rea- 
sonable presumptions  and  intendments  will  be  indulged  in  favor 
of  the  general  verdict,  and  the  jury's  answers  to  interrogatories  will 
be  strictly  construed  against  the  party  moving  for  judgment  on 
them.  Chicago,  etc.,  R.  Co.  v.  Daun,  382, 388  (7). 

86.  Answers  to  Interrogatories, — On  appeal,  every  presumption  will 
be  indulged  in  favor  of  the  general  verdict  as  against  the  jury's 
answers  to  interrosatories,  and  such  verdict  will  not  be  overcome 
by  such  answers  unless  a  conflict  exists  between  them  and  the  verdict 
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that  is  irreconcilable  on  any  theory,  or  on  any  supposable  state  of 
facts  provable  under  the  issues. 

Wabash  R.  Co.  v.  McNovm,  116,  126  (7). 

87.  Arufoere  to  Interrogatories. — Presumptions. — ^In  determining  the 
question  presented  on  a  motion  for  judgment  on  the  answers  to* 
interrogatories,  the  court  on  i^peal  must  assume  that  there  was 
evidence  to  support  every  material  averment  of  the  complaint,  and 
unless  the  answers  are  irreconcilable  with  the  {^neral  verdict  on 
any  conceivable  state  of  facts  provable  under  the  issues,  the  general 
verdict  will  control.  Henry  v.  Epstein,  265,  268  (2). 

88.  Interrogatories  to  Jury. — Form.— Where  an  interrogatory  double 
in  form  is  propounded  without  objection  and  answered,  it  does  not 
necessarily  follow  that  it  must  be  disregarded  on  appeal. 

Kirklin  v.  Clark,  358,  364  (5). 

89.  Answers  to  Interrogatories. — Evidence. — The  jury's  answers  to 
interrogatories  will  not  be  disturbed  on  appeal,  where  there  was 
some  evidence  to  sustain  them.  Kirktin  v.  Clark,  358,  362  (3). 

90.  Ansv}ers  to  Interrogatories. — Decision  in  Compcmion  Case. — ^Where, 
under  the  averments  of  the  complaint  in  an  action  for  injuries  sus- 
tained in  a  collision  with  an  interurban  car,  the  same  facts  and 
acts  of  negligence  may  have  been  proved  that  were  proved  ia  another 
action  growing  out  of  the  same  collision,  and  which  has  been  decided 
on  appeal,  and  the  jury's  answers  to  interrogatories  in  the  present 
case  are  not  inconsistent  with  the  facts  of  the  former  case,  such 
former  case  will  in  a  measure  be  controlling  in  the  one  before  the 
court.  Henry  v.  Epstein,  265,  275  (9). 

91.  Ruling  on  Motion  for  Judgment  on  Answers  to  Interrogatories. — 
Whether  the  trial  court  erred  in  overruling  a  motion  for  judgment 
on  the  answers  to  interrogatories  is  to  be  determined  from  a  con- 
sideration of  such  answers,  the  general  verdict,  and  the  pleadings 
tendering  the  issues  of  fact.  Henry  v.  Hack,  47,  48  (1}. 

92.  Motion  for  Judgment  on  Answers  to  Interrogatories. — In  deter^ 
mining  the  question  presented  by  a  motion  for  judgment  on  the 
jury's  answers  to  interrogatories,  the  court  on  appeal  will  consider 
only  the  pleadings,  the  answers  to  interrogatories  and  the  general 
verdict.  Henry  v.  Epstein,  265,  267  (!)• 

93.  Motion  for  Judgment  on  Verdict. — Answers  to  Interrogatories. — ■' 
Questiox)s  arising  on  the  action  of  the  trial  court  in  overruling  a 
motion  for  jud^^ment  on  the  verdict,  and  in  rendering  judgment  on 
the  answers  to  mterrogatories,  involve  a  consideration  of  Uie  issues 
presented  by  the  pleadings,  the  interrogatories  and  the  general 
verdict.  Hammond  v.  Kingan  iSb  Co.,  252,  254  (1). 

94.  Special  Findings. — Inferences. — The  court  on  appeal  cannot  in- 
dulge in  inferences  to  aid  special  findings  of  fact. 

Marker  y.  Town  of  Andrews,  179,  183  (3). 

95.  Special  Findings. — Sufficiency. — Description  of  Reed  Estate. — ^The 
special  findings  of  the  court  in  a  proceeding  to  disannex  certain 
lands  from  a  town,  in  which  a  portion  of  petitioner's  land  was  so 
erroneousl}r  described  as  to  render  the  same  impossible  of  location^ 
are  insufficient  to  support  the  conclusions  of  law  and  the  judgment 
rendered  thereon  that  a  portion  of  petitioner's  land  be  disannexed 
and  refusing  disannezation  as  to  the  remainder. 

Marker  v.  Tovm  of  Andrews,  179,  181  (1). 

96.  Findings. — Conclusiveness. — ^The  jury's^  finding  that  plaintiff's 
horses  were  struck  by  defendant's  train  is  conclusive  on  appeal  if 
there  was  evidence  to  support  such  an  inference  by  the  jury. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170, 177  (11) 
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97.  Findings, — Cancluaiveneas, — Any  evidence  tkat  will  justify  an 
inference  of  fact  formed  by  the  iury  is  enough  to  render  unavailing, 
on  appeal,  the  objection  that  such  finding  is  not  sustained  by  sufficient 
evidence.  Lake  Erie,  etc.y  R.  Co,  v.  Voliva,  170, 177  (10). 

98.  Findings. — Inferences. — ^Where  the  primary  facts  found  lead  to 
but  one  conclusion,  or  where  the  facts  found  are  of  such  a  character 
that  they  necessitate  the  inference  of  an  ultimate  fact,  such  ultimate 
fact  will  be  inferred  and  treated  as  found. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  484  (7). 

99.  Findings. — Construction. — Intendments  and  presumptions  are  in 
favor  of  a  finding  rather  than  against  it.  and  if,  when  read  as  a  whole, 
such  finding  can  be  said  to  sustain  tne  conclusions  of  law  stated 
thereon,  no  error  can  be  successfully  predicated  on  the  exceptions 
to  such  conclusions.    Judah  v.  F.  H.  Cheyne  Electric  Co.,  476, 484  (8) . 

100.  Findings. — Waiver  of  Lien. — Special  findings  showing  that  no 
definite  time  was  agreed  upon  within  which  defendant  was  to  pay 
for  fixtures  furnished  by  plaintiff  and  that  defendant  was  given  an 
indefinite  time  to  make  payment  do  not  evidence  a  contract  giving 
defendant  the  right  to  nx  the  time  of  payment  beyond  the  period 
within  which  plaintiff  might  file  a  mechanic's  lien,  and  do  not  show 
a  waiver  of  pi  aintiff 's  right  to  file  and  enforce  such  lien. 

Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  379  (4),  380  (4). 

101.  Findings. — Sufficiency. — Where  the  findings  in  an  action  to  fore- 
close a  mechanic^  lien  state  that  the  work  was  completed  on  July 
2.  and  that  plaintiff's  notice  was  filed  on  September  14,  ''and  within 
tne  sixty  days  from  the  date  on  which  plaintiff  completed  the  in- 
stallation and  wiring  of  said  electrical  apparatus  in  the  said  build- 
ing," it  will  be  presumed,  in  the  absence  oi  the  evidence  from  the 
record,  and  in  view  of  the  fact  that  the  exhibit  filed  with  the  com- 
plaint shows  items  of  labor  and  material  furnished  up  to  and  including 
July  22,  that  the  finding  that  the  work  was  completed  July  2,  is 
an  error  in  date,  and  the  finding  that  the  work  was  completed  within 
the  sixty  days  will  control. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  486  (11). 

102.  Ruling  on  Motion  for  New  Trial. — ^Where  there  was  evidence 
tending  to  support  every  material  fact  found  by  the  court,  a  motion 
for  a  new  trial  based  on  the  insufficiency  of  the  evidence  to  support 
the  findings  was  properly  overruled. 

Tovmsend  v.  Millican,  11, 16  (6). 

103.  Rendition  of  Judgment. — Motion  for  New  Trial. — ^The  action  of 
the  trial  court  in  rendering  judgment  on  the  verdict  after  a  motion 
for  new  trial  had  been  filed,  and  before  overruling  same,  is  not  ground 
for  reversal,  where  it  appears  that  appellant  did  not  object  thereto 
on  the  ground  that  it  desired  to  move  in  arrest  of  judgment,  if  the 
motion  tor  a  new  trial  were  overruled. 

New  Albany,  etc.,  Mills  Co.  v.  Senior,  453, 455  (2),  456  (2). 

104.  Ruling  on  Motion  to  Make  Complaint  More  Specific. — ^Where  a 
complaint  to  recover  on  a  written  agreement  for  the  pa3rment  of  a 
certain  sum,  alleged  that  the  consideration  therefor  was  the  payee's 
agreement  to  dismiss  certain  actions  which  he  had  pending  against 
defendant  and  to  permit  judgment  by  default  in  a  proceeding  to 
set  aside  the  probate  of  a  certain  will,  and  alleged  generally  that  such 
payee  had  performed  his  part  of  the  agreement,  the  overruling  of  a 
motion  to  make  such  complaint  more  specific  by  stating  the  titles 
of  the  actions  and  whether  such  causes  as  were  agreed  upon  were  in 
fact  dismissed  was  not  erroneous.    Guynn  v.  Daugherty,  598,  G03  (1). 
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(F).     DiSCREnON  OF  LOWSB  GOUBT. 

105.  Review. — Discretion  of  Court, — Amendment  of  Pleadings. — ^Where 
the  record  shows  no  application  by  appellant  for  a  continuance  after 
the  court  permitted  the  amendment  of  the  complaint  to  conform 
to  the  proof,  and  the  evidence  is  not  in  the  record,  it  cannot  be  said 
that  permitting  such  amendment  was  an  abuse  of  the  court's  dis- 
cretion. Hanlon  v.  ConradrKammerer  Glue  Co.^  604,  510  (8). 

106.  Review. — Questions  Presented.— Discretion  of  Court  in  Requiring 
Witness  to  Testify. — The  question  of  the  proper  or  improper  exercise 
by  the  trial  court  of  its  power,  under  the  provisions  of  §526  Bums 
1908,  Acts  1883  p.  102,  to  require  a  witness,  otherwise  incompetent, 
to  testif V,  is  presented  where  it  appears  that,  after  first  holdmg  the 
witness  incompetent  to  testify  as  to  matters  occurring  in  the  lifetime 
of  the  decedent,  his  testimony  waa  received  as  permissible  in  the 
discretion  of  the  court.  Myers  v.  Manlove^  327,  331  (4). 

(G).    Harmless  Error. 

107.  Motion  to  Strike  Out. — Overruling  a  motion  to  strike  out  certain 
parts  of  an  answer,  even  if  error,  is  not  cause  for  reversal. 

Jones  v.  Bryan,  550,  551  (2). 

107a.    Objections  to  Complaint. — An  appellant,  against  whom  no  judg- 
ment was  rendered  on  the  complaint,  appealing  from  a  judgment 
against  himself  in  favor  of  a  codefendant  on  a  cross-complaint, 
cannot  avail  himself  of  objections  to  the  sufficiency  of  the  complaint. 
Manufacturers  Mui.  Fire  Ins,  Co.  v.  Swaney,  429,  432  (1), 

108.  Ruling  on  Demurrer  to  Answer. — Sustaining  a  demurrer  to  a 
paragraph  of  answer,  the  material  allegations  of  which  were  provable 
under  other  paragraphs,  was  not  erroneous. 

Guynn  v.  Dougherty,  598,  603  (3). 

109.  Ruling  on  Demurrer  to  Reply. — Where  a  paragraph  of  r^ly 
amounted  to  no  more  than  an  argumentative  deniaL  and  the  facts 
pleaded  therein  were  admissible  under  the  general  denial,  over- 
ruling a  demurrer  thereto  was  harmless. 

Hanlon  v.  ConradrKammerer  Glue  Co.,  504,  509  (6). 

110.  Instructions. — ^An  instruction,  although  containing  objectionable 
expression,  will  not  work  a  reversal  if  it  is  such  as  not  to  mislead  the 
jury.  New  Albany,  etc.,  MtUs  Co.  v.  Senior,  453,  458  (8). 

111.  Instructions. — Objections  to  the  giving  or  refusing  of  instructions, 
applicable  to  a  paragraph  of  complaint  upon  which  the  verdict  was 
not  based,  present  no  available  error. 

Lake  Erie,  etc.,  R.  Co.  v.  Volioa,  170, 177  (12). 

112.  Instructions. — ^Where  it  appears  that  a  verdict  was  returned  on 
one  of  two  charges  of  negligence  contained  in  the  complaint,  the 
giving  of  an  erroneous  instruction  applicable  oidy  to  the  other  charge, 
IS  harmless.  Southern  R.  Co.  v.  Ellis,  34,  40  (6). 

113.  Instructions. — ^An  instruction  which  told  the  jury  that  the  de- 
fendant had  admitted  of  record  that  a  certain  stone  marking  a  sec- 
tion comer  wafl  correctly  located,  by  the  statement  that  no  evidence 
would  be  introduced  to  dispute  its  location,  was  erroneous,  but 
was  harmless  in  view  of  the  fact  that  at  the  time  the  statement 
was  made  some  evidence  had  already  been  introduced  tending  to 
show  that  such  stone  was  correctly  located. 

North  V.  Jones,  203,  215  (12). 

114.  Refusal  of  Instructions. — In  an  action  against  a  railroad  company 
for  damages  from  fire,  the  refusal  of  instructions  that  if  the  fire 
whi«h  destroyed  plaintiff's  property  occurred  before  the  fire  which 
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escaped  from  defendant's  right  of  way,  tlie  defendant  would  not  be 
liable,  was  harmless,  where  the  jury  specially  found  that  the  fire 
on  plaintiff's  land  occurred  after  tne  escape  of  the  fire  from  defend- 
ant's right  of  way.  Baltimore^  etc.,  R,  Co,  v.  Peck,  281,  284  (4). 

115.  Erroneous  Instrtictiona, — Applicability  to  Evidence, — In  an  action 
for  injuries  received  while  attempting  to  board  a  street  car  which 
started  on  a  signal  given  bjr  a  passenger,  evidence  that  the  car 
started  very  suddenly  with  a  jerk  and  threw  plaintiff  to  the  ^ound, 
was  susceptible  to  the  inference  that  in  the  manner  of  starting  the 
car  defendant's  agents  did  not  exercise  the  degree  of  care  required 
of  them,  so  that  the  error  in  an  instruction  which  ignored  the  pos- 
sibility of  negligence  by  defendant's  servants  was  not  harmless. 

Neely  v.  LouMtnlle,  etc,,  Traction  Co.,  659,  671  (12). 

116.  Erroneous  Instructions, — Answers  to  Interrogatories, — ^Error  in 
the  giving  of  an  instiiction  as  to  the  liability  of  a  street  car  company 
to  one  wno  was  injured  while  attempting  to  board  its  car,  which 
stated  that  defendant  would  not  be  liable,  if  the  starting"  si^al  was 
given  by  a  passenger  while  the  conductor  was  making  nis  wav  to 
the  rear  platform  to  see  if  plaintiff  was  safely  on  board,  and  wnich 
ignored  the  possibility  61  other  negligence  by  the  defendant's  serv- 
ants which  ma]^  have  been  a  proximate  cause  of  the  injury,  is  not 
cured  by  the  jury's  answers  to  interrogatories  which  are  silent 
on  the  question  of  the  negligence  of  defendant's  servants  and  which 
merely  round  the  existence  of  the  particular  facts  stated  in  the 
instruction  as  sufficient  to  warrant  a  verdict  for  defendant. 

Neely  v.  Louisville,  etc,.  Traction  Co.,  659, 670  (10). 

117.  Erroneous  Instructions. — Applicability  to  the  Evidence. — The  court 
on  appeal  will  not  weigh  the  evidence  to  determine  if  error  in  the 
giving  of  an  instruction  was  harmless,  but  if  the  undisputed  evidence 
shows  that  the  iniury  received  by  one  attempting  to  board  a  street 
car  was  caused  solely  by  the  act  of  a  passenger  in  giving  the  starting 
signal,  and  that  there  was  no  negligence  by  defendant's  agents, 
then  a  reversal  would  not  be  ordered  on  the  ground  that  the  court, 
in  instructing  that  a  verdict  for  defendant  was  authorized  if  the 
injury  was  caused  by  the  act  of  a  passenger  in  giving;  the  starting 
signal,  erred  in  ignoring  the  possibility,  of  an^  negligence  by  de- 
fendant's agents  which  mav  have  been  a  proximate  cause  of  such 

injury.  Neely  y.  Louisville,  etc..  Traction  Co.,  659, 670  (11) 

• 

118.  Admission  of  Evidence. — ^The  error,  if  any,  on  the  a{>plication 
of  a  drunkard  for  the  discharge  of  his  guardian,  in  permitting  ques- 
tions to  be  propounded  relative  to  the  applicant's  moral  character, 
and  the  character  of  his  place  of  business,  was  harmless,  where 
the  record  discloses  that  none  of  the  witnesses  testified  to  any  im- 
morality, violence  or  vice  on  the  part  of  the  appellant  for  a  period 
of  a  year  and  a  half.  Rose  v.  Rose,  441,  445  (4). 

119.  Admission  of  Evidence. — ^Where,  in  an  action  for  injuries  caused 
by  defective  steps  in  a  theatre  building  the  jury  specially  found  that 
it  was  dark  in  the  aisle  so  that  one  could  not  see  the  steps,  and  that 
defendant  negligently  failed  to  furnish  light  of  sufficient  power  to 
disclose  the  condition  of  the  steps,  and  that  all  the  lamps  provided 
were  not  lighted,  error,  if  any,  in  admitting  expert  testimony  as 
to  whether  there  was  a  better  way  to  locate  the  lights  in  the  build- 
ing, was  harmless.  Valentine  Co,  v.  Sloan,  69,  73  (5). 

120.  Misconduct  of  Counsel. — Alleged  misconduct  of  counsel  was  harm* 
less  to  appellant,  where  it  is  apparent  that  in  any  event,  no  different 
result  could  have  been  reached  under  the  issues  and  the  evidence. 

Isgrig  v.  Franklin  Nat.  Bcmk,  217,  222  (9). 
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121.  Refusal  io  Submit  IrUerrogaiory  to  Jury. — ^The  refusal  to  Bubmit 
to  the  jury  a  requested  interrogatory  was  harmless,  where  no  answer 
that  might  have  been  made  to  it  could  have  any  controlling  efTect 
or  influence  in  determining  whether  the  answers  to  the  interrogatories 
submitted  should  prevail  against  the  general  verdict. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170,  178  (13). 


X.    Determination  and  Disposition  of  Cause. 

(A).    Decision  in  General. 

122.  Remitting  of  Verdict. — Right  to  Complain. — ^An  appellant  cannot 
complain  of  the  remitting  of  the  verdict  against  it. 

Manufacturers  Mut.  Fire  Ins,  Co.  v.  SuHiney,  429,  432  (2). 

123.  Law  of  the  Case. — The  prior  decision  of  a  cause  on  appeal  becomes 
the  law  of  the  case  on  a  subsequent  appeal  only  in  so  far  as  it  is  ap- 
plicable to  the  facts  presented  on  such  subsequent  appeal. 

American  Car,  etc.,  Co.  v.  Inzer,  316,  323  (4). 

124.  Exceptions  to  Conclusions  of  Law, — Admissions. — An  exception 
to  conclusions  of  law.  for  the  purposes  of  the  exception,  admits  that 
the  facts  have  been  fully  and  correctly  found. 

Guynn  v.  Wabash,  etc,,  Trust  Co.,  391,  394  (2). 

125.  Exceptions  to  Conclusions  of  Law. — Admissions, — ^Appellant's 
exceptions  to  the  conclusions  of  law  concede,  for  the  puroose  of  such 
exceptions,  that  the  facta  are  fully  and  correctly  founa. 

Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  379  (3). 

126.  Judgment  by  Default. --While  £405  Bums  1908,  §396  R.  8.  1881, 
makes  it  the  imperative  duty  of  the  trial  court  to  set  aside  a  judg- 
ment by  default  for  the  mistake,  inadvertence,  surprise  or  excusable 
neglect  of  the  party  against  whom  it  was  taken,  it  is  for  the  court 
to  determine  from  the  evidence  whether  a  sufficient  showing  has  been 
made,  and  where  the  evidence  conflicts,  the  court's  action  on  the 
application  to  vacate  will  not  be  disturbed  on  appeal. 

Peterson  v.  Downey,  373,  374  (1). 

(B).    Affirmance. 

127.  Exceptions  to  Conclusions  of  Law. — ^The  trial  court's  conclusion 
that  the  law  is  with  defendants,  correct  as  to  one  defendant,  but 
not  as  to  the  other,  will  not  be  disturbed  where  separate  exceptions 
were  not  reserved  by  plaintiff.  Figgins  v.  Figgins,  43,  46  (7). 

128.  Disposition  of  Cause. — ^Where  no  error  appears  in  the  record, 
the  cause  will  be  affirmed,  although  a  strict  compliance  with  the 
court  rules  might  warrant  a  dismissal  for  imperfections  in  appellant's 
brief.  Alvey  v.  Wiggs,  263, 265  (3). 

129.  Erroneous  Judgment. — Failure  to  Ask  Modification. — Effect. — 
Where  a  judgment  is  valid  in  part,  the  same  will  stand  on  appeal, 
unless  the  record  shows  that  proper  steps  were  taken  by  objection 
presented  to  the  trial  court  to  secure  a  modification  of  the  same. 

Guynn  v.  Wabash,  etc,  Trust  Co,,  391,  396  (6). 

APPUANCES- 

Defective,  see  Master  and  Servant,  26. 

APPLICATION— 

For  discharge  of  guardian,  see  Drunkards  1. 
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APPOINTMENT— 

Of  administrator,  see  Executors  and  Adminibtratorb  1-3. 
Of  successor,  see  Corporations  0. 

ASSAULT  AND  BATTERY— 

1.  Actions. — Instructions. — An  instruction  to  return  a  verdict  for 
plaintiff  if  the  jury  found  that  defendant  requested  plaintiff  to  have 
sexual  intercourse  with  him.  and  in  a  rude  and  insolent  manner, 
and  with  force,  took  hold  ot  plaintiff,  hugged  and  kissed  her,  felt 
her  breasts  and  attempted  to  raise  her  clothing,  and  during  all  of 
that  time  implored  her  to  yield  to  his  solicitation,  all  of  which  was 
against  her  will,  was  not  objectionable  in  failing  to  tell  the  jury  that 
the  assault  and  battery  must  be  unlawful,  since  the  facts  stated  in 
the  instruction,  if  found  to  be  true,  constitute  an  assault  and  battery, 
and  an  assault  and  battery  is  necessarily  unlawful. 

Timmons  v.  Kenrick,  490, 491  (1). 

2.  Elements  of  Damage, — Instructions. — In  an  action  for  assault  and 
battery,  where  there  was  no  evidence  that  plaintiff  had  suffered  loss 
of  social  position  or  injury  to  reputation,  an  instruction  on  the 
Question  of  damages  in  an  action  for  assault  and  battery  which  told 
the  jury  to  assess  such  damages  as  the  jurors  thought  plaintiff  sus- 
tained as  the  direct  result  ofdefendant's  conduct  without  limiting 
the  jury  to  a  consideration  of  the  damages  shown  by  the  evidence, 
and  which  stated,  among  other  things,  that  plaintiff  may  recover 
for  loss  of  social  position  and  injury  to  her  reputation,  was  erroneous. 
(Wolf  V.  Trinket  11885),  103  Ind.  355,  and  Kelley  v.  Kelley  11894J, 
8  Ind.  App.  606,  distinguished.) 

Timmons  v.  Kenrick,  490, 492  (3),  493  (3). 

3.  Evidence. — Presumptions. — Reputation. — Social  Position, — It  does 
not  necessarily  follow  that  one  injured  by  an  assault  and  battery  has 
thereby  suffered  injury  to  reputation  or  loss  of  social  position,  but 
such  loss,  like  other  elements  of  damage,  must  be  shown  by  evidence. 

Timmons  v.  Kenrick,  490,  493  (6). 

ASSESSMENT— 

Against  abutting  property,  see  Municipal  Corporations  6. 
Sheets,  admissible  in  evidence,  sec  Evidence  6. 

ASSIGNMENTS- 

See  Subrogation  4. 

1.  Evidence. — Admissibility. — Where  two  factories  were  operated 
nominally  as  two  companies^  though  by  a  single  management,  ai\(i 
the  first  company  assigned  its  entire  property,  and  under  the  evi- 
dence the  conclusion  that  the  assignment  included  the  property 
of  both  companies  was  warranted,  the  admission  in  evidence  of  a 
subsequent  assignment,  incomplete  on  its  face,  and  signed  by  the 
individual  who  managed  both  companies,  ana  including  property 
of  the  second  company,  was  not  erroneous. 

GUbert  v.  First  Nat.  Bank,  611,  618  (7). 

2.  Property  Included, — Evidence. — Right  of  Broker  to  Proceeds  of  Sale 
in  Payment  of  Commissions  Due  from  Assignor. — ^Where  two  canning 
factories  were  operated  nominal!]^  as  two  companies,  but  bv  a  single 
management,  and  to  secure  an  indebtedness  for  money  loaned  in 
the  name  of  the  first  company  for  the  use  of  both  factories  an  assign- 
ment of  all  the  property  of  the  first  company,  including  all  canned 
com  owned  by  it.  was  executed,  and  in  an  action  subsequently 
brought  by  a  broker  against  the  assignee  to  recover  commissions 
due  from  it,  the  evidcRce,  though  showing  that  the  first  company 
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did  not  can  com,  showed  that  the  assignment  was  intended  to  trans- 
fer the  propertv  of  both  companies  to  defendant,  a  finding  that  the 
assignment  included  the  com  canned  by  the  second  company  was 
warranted,  so  that,  as  against  the  set-off  of  defendant,  piuntifT 
was  not  entitled  to  retain  the  proceeds  from  the  sale  of  a  car  of  such 
corn  in  payment  of  commissions  due  to  him  from  defendant's  as- 
signor. Gilbert  v.  First  Nat,  Bank,  611,  613  (2). 

ASSIGNMENT  OF  ERRORS- 

See  Appeal  1,  28-31. 

ASSUMPTION  OF  RISK— 

See  Master  and  Servant  4-7,  21,  40;  Theatres  ani>  Shows  2. 

ATTORNEY— 

Employment  of,  see  Receivers  1. 

AUDITOR— 

Duty  of,  in  regard  to  tax  sales,  see  Taxation  6. 

BANKS  AND  BANKING— 

1.  Deposits. — Relation  of  Bank  and  Depositor, — Taxation, — ^Where  a 
general  deposit  of  cash  is  made,  the  bank,  as  a  general  rule,  becomes 
the  absolute  owner  of  the  cash  and  a  debt  from  the  bank  in  favor 
of  the  depositor  arises  for  the  amount  of  such  deposit,  thus  creating 
the  relation  of  debtor  and  creditor,  but  for  the  purposes  of  taxation, 
money  deposited  in  a  savings  bank  or  other  bank  is  regarded  as  the 
property  of  the  depositor  and  taxable  to  him  instead  of  to  the  bank. 

Beard  v.  Peoples  Sav,  Bank,  185,  193  (9). 

BIDS— 

For  bridge  construction,  see  Counties  2-4. 

BILLS  AND  NOTES— 

1.  Action. — Failure  to  File  Verified  Denial  of  Execution. — Effect. — 
Failure  to  file  a  general  denial  or  special  denial  under  oath  amounts 
to  an  admission  of  the  execution  of  the  instrument  sued  on. 

Isgrig  v.  Franklin  Nat.  Bank,  217,  221  (7). 

2.  Action. — Issues. — Directing  Verdict. — ^Where  defendant  in  an  action 
on  a  promissory  note,  filed  an  unverified  answer  allcdng  facts  which, 
if  verified,  would  have  constituted  a  good  plea  oi  non  est  factum, 
and  on  the  trial  introduced  evidence  tending  to  prove  the  allegations 
of  such  answer,  the  court  did  not  err  in  disregarding  such  evidence 
and  directing  a  verdict  for  plaintiff  who  had  made  a  prima  facie 
case,  since  such  answer  tendered  no  issue  in  relation  to  the  execution 
of  the  note,  and  evidence  in  its  support  might  properly  have  been 
excluded,  when  offered,  as  not  being^ within  the  issues. 

Isgrig  Y.Franklin  Nat.  Bank,  217,  221  (6). 

3.  Action. — Answer  Alleging  Discharge  Different  From  Method  Provided 
in  Note. — Sufficiency. — Notice  to  Purchaser. — In  an  action  by  the 
assignee  of  a  promissory  note,  an  answer  by  the  maker  alleging  an 
agreement  for  discharging  part  of  the  note  oy  paying  an  obligation 
of  the  payee  to  another  party,  and  the  payment  of  such  obligation 
by  the  maker  pursuant  to  such  agreement,  should  also  aver  that  the 
assignee  had  notice  of  the  arrangement  before  he  became  a  pur- 
chaser thereof  for  value.  Certain  v.  Smith,  163, 167  (4). 
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BILLS  AND  NOTES— Continiied. 

4.  Action, — Answer. — Non  Eat  Factum. — In  an  action  on  a  promissory 
note  executed  in  the  name  of  a  partnership,  an  answer  by  one  of  the 
partners  alleging  that  the  note  was  not  executed  by  him  or  by  any 
one  in  his  behalf  and  that  it  was  not  executed^  for  any  debt  owing 
by  him  or  the  partnership,  that  it  was  executed,  if  at  all,  by  the  other 
partner  for  matters  entirely  outside  the  partnership  busmess,  that 
such  other  partner  had  no  authority  to  execute  it  in  the  name  of  the 
partnership,  that  such  execution  had  not  been  ratified  by  defend- 
ant or  the  partnership,  and  that  no  part  of  the  consideration  or 
proceeds  was  ever  received  by  defendant  or  by  the  partnership, 
would,  if  verified,  have  constituted  a  sufficient  answer  of  non  eat 
factum.  Isffrig  v.  Franklin  Nat.  Bank,  217,  220  (3). 

5.  Action. — Defenses  Provable  Under  General  Denial. — In  an  action  on 
a  promissory  note  brought  by  the  assignee  against  the  maker  and 
the  assignor,  an  agreement  between  the  maker  and  the  payee  provid- 
ing a  method  for  the  partial  discharge  of  the  obligation  in  a  manner 
dinercnt  from  that  set  out  in  the  note,  and  a  partial  discharge  made 
in  accordance  therewith,  could  not  be  shown  under  a  general  denial. 

Certain  v.  Smm,  163,  167  (2). 

6.  Action. — Defenses  Against  Bona  Fide  Purchaser. — Discharge  in 
Manner  Not  Provided  in  Note. — Notice  to  Purchaser. — The  purchaser 
of  a  promissory  note  without  notice,  but  for  less  than  its  full  value, 
who  IS  afterwards  notified  of  an  agreement  between  the  maker  ana 
payee  by  which  the  maker,  in  parUal  discharge  of  the  note,  was  to 
pay,  and  had  paid,  an  obligation  owing  by  the  payee  to  another 
party,  holds  the  note  as  an  innocent  purchaser  only  to  the  extent 
of  the  consideration  paid  at  the  time  of  receiving  such  notice,  and. 
as  to  the  consideration  unpaid,  subject  to  the  maker's  defense  of 
discharge  under  such  agreement.  Certain  v.  Smith,  163,  168  (5). 

7.  Action, — Defenses. — Discharge  in  Manner  Different  From  That 
Provided  in  Note. — The  payee  of  a  note  may  a^ree  with  the  maker 
for  a  means  or  method  of  discharging  the  obligation  in  a  manner 
difTerent  from  that  set  out  in  the  note  oy  agreement  made  either  at 
the  time  of  the  execution  and  delivery  ol  the  note,  or  thereafter 
while  it  remains  the  property  of  the  original  payee,  and  such  agree- 
ment, when  shown  to  have  been  duly  executed,  presents  a  good 
defense  to  an  action  on  the  note  while  it  is  in  the  hands  of  the  parties 
or  their  assignees  with  notice.  Certain  v.  Smith,  163, 167  (3). 

8.  Consideration. — Satisfaction  of  Debt  of  Another. — The  note  of  a 
partnership  given  to  a  bank  in  payment  of  the  personal  note  of  one 
of  the  partners,  was  not  without  consideration,  since  it  is  not  neces- 
sary that  the  consideration  should  pass  from  the  payee  of  a  note  to 
the  maker.  Isgrig  v.  Franklin  Nat.  Bank,  217,  222  (8). 

9.  Bills  Payable  With  Exchange. — Negotiability. — The  words   '*wit]f 
exchange,''  or  equivalent  lan^age^  render  a  bill  otherwise  nego- 
tiable by  the  law  merchant  m  this  State,  nonneeotiable  in  such 
manner,  even  though  it  is  made  payable  at  the  place  where  it  is 
drawn  and  the  question  of  exchange  is  thereby  not  involved. 

South  Whitley  Hoop  Co.  v.  Union  Nat.  Bank,  446,  447  (1). 

BOARD  OF  commissioners- 
Is  vested  with  some  discretion  in  passing  on  bids  submitted  for  the 
construction  of  a  bridgo,  see  Counties  2,  4. 

BONA  FIDE  PURCHASERS— 

See  Fraudulent  Conveyances  6. 
Defenses  against,  see  Bills  and  Xotes  6. 
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BOUNDARIES-- 

1.  Land  Bordering  on  Lake,—Convejfance  hv  Metea  and  Bounds, — If  a 
description  is  by  metes  and  bounds,  and  indicates  the  shore  of  a 
lake  as  one  of  the  boundary  lines,  the  deed  conveys  no  rights  to  the 
land  covered  by  the  waters  of  the  lake. 

Knickerbocker  Ice  Co,  v.  Surprise,  286,  297  (9). 

2.  Land  Bordering  on  Lake. — Conveyance  by  Plat. — ^Where  land  border- 
ing on  a  lake  has  actually  been  surveyed,  platted  and  conveyed  as 
a  "lot"  containing  a  number  of  acres  of  land,  the  grantee  takes  the 
land  under  the  water  far  enough  from  shore  to  make  out  the  full 
subdivision  in  which  the  land  is  situated. 

Knickerbocker  Ice  Co.  v.  Surprise,  286, 295  (7),  300  (7). 

3.  Monuments. — Government  Surveys. — ^The  original  stakes  or  monu- 
ments set  b]^  the  government  surveyors  to  establish  section  points 
control  if  existing,  but  if  lost  the  points  must  be  determinea  from 
other  evidence  and  the  location  as  thus  determined  will  be  con- 
trolling. North  V.  Jones,  203,  207  (2). 

4.  Presumptions. — Straight  Lines. — North  Section  Lines. — In  view  of 
the  method  employed  by  the  government  surveyors  in  establishing 
the  north  line  oi  a  section  in  the  tier  of  sections  immediately  west  <M 
the  ranse  line,  it  may  be  presumed  that  such  a  line  is  a  straight  line, 
but  such  presumption  may  be  rebutted  by  the  evidence. 

North  V.  Jones,  203,  210  (4). 

5.  Section  Lines. — Evidence. -^iher  Surveys. — ^Where,  in  an  ejectment 
proceeding,  the  location  of  the  eastern  terminus  of  the  north  line 
of  a  certam  section  of  land,  which  was  bounded  on  the  east  by  the 
range  line,  was  an  essential  point  in  dispute,  evidence  relating  to 
the  survey  of  the  range  line  was  admissible. 

North  V.  Jones,  203,  214  (9). 

6.  Evidence. — Instructions. — Province  of^  Jury. — In  an  action  involving 
the  location  of  a  boundary  line^  an  instruction  that  fences  of  long 
standing  erected  upon  what  parties  have  called  the  true  line,  and  up 
to  which  they  have  improved  and  cultivated,  are  better  evidence 
of  the  true  line  than  surveys  made  after  the  monuments  have  dis- 
appeared, is  erroneous  as  misleading  the  jury. 

North  V.  Jones,  203,  215  (11). 

7.  Location  of  Section  Comers. — Instructions, — An  instruction  which 
told  the  jury  that  if  it  found  that  the  point  at  which  the  north  line 
of  section  18  intersected  the  range  line  was  marked  and  recorded 
and  undisputed  as  the  original  government  comer,  it  might  consider 
its  location  in  determining  where  the  east  comer  of  section  13  was 
located,  was  incorrect,  since  the  jury  had  a  right  to  consider  such 

^  stone  if  it  found  that  it  did  in  fact  mark  the  northwest  comer  of 
section  18.  as  located  by  the  government  survey,  and  the  instruction 
inferentiaily  denied  such  right  unless  the  jury  found  that  such  stone 
was  marked  and  undisputed  as  the  original  government  comer. 

North  V.  Jones,  203,  216  (14). 

BREACH— 

Of  warranty,  see  Covenants. 

BRIDGES— 

Contract  for,  see  Counties  2-4. 

BRIEFS— 

See  Appeal  11  32-46. 
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BROKERS^ 

Insurance,  see  Insubancs  5. 

BURDEN  OP  PROOF— 

See  Evidence  3,  8;  Fraudulent  Conveyances  8;  Nbgligbncb  1,  15; 
Trial  2,  10. 

"BUSINESS"— 

See  Words  and  Phrases. 

CARRIERS- 

1.  Carriage  of  Passengers, — Duty  of  Carrier, — Opportunity  to  Board 
Car, — It  is  the  duty  of  a  common  carrier  operating  a  street  car  to 
give  to  persons,  intending  to  become  passengers  thereon  at  its  usual 
8t<^ping  places,  a  reasonable  opportunity  to  board  the  same. 

Neely  v.  LouisviUe,  etc.,  Traction  Co.,  659, 666  (4). 

2.  Carriage  of  Passenpers,— Commencement  of  Relation. — Boarding 
Street  Car. — oy  stopping  its  car,  on  the  si^al  of  a  person  desiring 
to  take  passage  thereon,  at  a  point  where  it  is  reqmred  to  receive 
passengers,  a  street  car  company  extends  an  invitation  to  him  to 
oecome  a  passenger  and  he  has  a  right  to  enter,  and  as  soon  as  he 
steps  upon  the  running  board  or  steps  of  the  car  he  becomes  a  pas- 
senger, and  the  company  is  bound  to  treat  him  as  such. 

Neely  v.  Louisville,  etc..  Traction  Co.,  659,  666  (3). 

3.  If^ury  to  Passengers .— Instructions. —Care  Required.— In  a  passenger's 
action  for  personal  injuries  sustained  in  alighting  from  a  train,  an 
instruction  that  it  was  the  duty  of  those  in  charge  of  the  train  to 
see  and  luiow  at  the  time  that  no  passenger  was  in  the  act  of  alighting 
before  signaling  the  engineer  and  puttmg  the  train  in  motion,  was 
erroneous  in  that  it  imposes  a  higher  dutv  than  the  law  exacts  and 
does  not  distinguish  between  the  duty  to  be  performed  and  the  care 
required  in  its  performance.         Southern  R.  Co,  v.  Ellis,  34, 39  (5). 

4.  Injuries  to  Passengers. — Instructions. — Ignoring  Issues. — In  an  action 
for  mjuries  to  a  person  attempting  to  board  a  street  car,  an  instruction 
that  if,  while  tne  conductor  was  going  back  to  the  rear  platform  to 
to  see  if  plaintiff  was  safely  on  board,  the  car  was  started  upon  a 
signal  given  by  a  passenger,  which  the  motorman  supposed  was 
piven  by  the  conductor^  the  company  was  not  liable,  was  erroneous 
m  i^orin^  the  possibility  of  defendant's  agents  being  guilty  of 
negligence  m  other  respects  which  may  have  contributed  to  cause 
the  mjury. 

Neely  v.  lAmisvUle,  etc.,  Traction  Co.,  659, 667  (7),  668  (7). 

6.  Injury  to  Passengers. — Instructions. — Refusal  of  Instructions. — In  a 
passenger's  action  for  injuries  sustained  in  alighting  from  a  train, 
where  the  court  instructed  that  if  the  train  was  in  motion  when  the 
plaintiff  reached  the  car  door,  she  should  have  returned  to  her  seat 
and  remained  there  until  the  car  stopped,  that  a  passenger  is  as  much 
bound  to  use  care  to  avoid  injury  as  a  carrier  is  bound  to  use  care 
to  prevent  injury,  and^  must  act  as  a  person  of  ordinary  prudence 
would  act  under  the  circumstances  in  order  to  recover,  the  refusal 
of  defendant's  requested  instructions  that  on  the  facts  detailed, 
plaintiff,  as  a  matter  of  law,  was  guilty  ctf  contributory  negligence, 
and  that  if  a  reasonably  prudent  woman,  under  the  circumstances 
detailed,  would  not  have  encountered  tne  risk  that  plaintiff  en- 
countered in  attempting  to  alight,  plaintiff  was  guilty  of  contrib- 
utory negligence,  was  not  erroneous. 

Southern  R.  Co.  v.  Ellis,  34,  41  (9). 
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CARRIERS— Continaed. 

6.  Injury  to  PassenqerB, — AnswerB  to  InierroqatorieB. — InBtrucHons.^ 
Harmless  Error. — Where,  in  a  passenger's  action  for  injuries  sustained 
in  alightinj;  from  a  train,  it  appears  from  the  jury's  answers  to  in- 
terrogatories that  the  proximate  cause  of  the  injury  was  the  starting 
of  the  train  before  plaintiff  had  time  to  alight^  and  the  lurching 
of  the  same  which  forced  plaintiff  to  jump,  an  erroneous  instruction 
applicable  only  to  the  alleged  negligence  en  defendant  in  not  having 
a  servant  on  the  ground  or  plauorm  when  plaintiff  attempted  to 
alight,  was  harmless.  Southern  B,  Co.  v.  EUiSy  Si,  40  (8). 

7.  Injury  to  Passengers. — Verdict. — Answers  to  Inierrogatories. — ^In  a 
passenger's  action  against  a  railroad  company  for  injuries  sustained 
while  alighting  from  a  train,  answers  to  interrogatories  that  the 
train  did  not  stop  a  reasonable  time  for  plaintiff  to  alight,  that  it  was 
moving  when  she  reached  the  coach  platform,  that  its  speed  was 
three  miles  an  hour  and  was  increasing  as  she  descended  the  steps, 
that  there  was  an  unusual  jerk  of  the  train  while  she  was  on  the 
coach  steps,  that  she  went  down  the  steps  for  the  purpose  of  alighting 
and  at  the  time  was  confused  and  excited,  that  she  did  not  step  on 
the  train,  but  was  forced  to  jump  by  a  lurch  of  the  coach,  and  that 
she  was  not  thrown  from  the  coach  bv  a  sudden  or  violent  movement 
of  the  traiD,  are  not  in  irreconcilable  conflict  with  a  verdict  for 
plaintiff.  Southern  R.  Co.  v.  EUis,  34, 38  (1),  39  (I). 

8.  Injury  to  Passengers. — Duty  to  Passenger  Alighting  From  Train. — 
A  railroad  company  owes  to  its  passenger  the  duty  of  stopping  the 
train  a  reasonable  time^  to  enable  the  nassenger  to  alight  before 
again  putting  the  train  in  motion,  and  tne  failure  to  perform  such 
duty  is  negligence  and  renders  the  company  liable  for  injuries  proxi- 
mately resulting.  Southern  R.  Co.  v.  Ellis,  34,  iO  (7). 

9.  Injuries  to  Passengers. — Proximate  Cause. ^Contributory  Negli- 
gence of  Third  Persons. — Although  a  carrier  is  not  liable  for  an  injury 
to  a  passenger  caused  solely  and  proximately  by  the  unauthorized, 
unforeseen  and  independent  act  of  another  passenffer,  if  the  servants 
of  the  carrier  were  also  guilty  of  negligence  which  was  a  proximate 
cause,  or  was  directly  connected  with  the  proximate  cause  of  such 
injury,  the  fact  that  an  act  of  a  passenger  also  contributed  thereto 
will  not  in  and  of  itself  relieve  the  earner  from  liability. 

Neely  v.  Louisville,  etc..  Traction  Co.,  659,  664  (1). 

10.  Injuries  to  Passengers. — Degree  of  Care  Required. — Receiving  and 
Discharffing  Passengers. — ^While  a  common  carrier  of  passengers  is 
not  an  insurer  of  tneir  safety,  it  must  exercise  the  highest  de^p^ee 
of  care  consistent  with  the  mode  of  its  conveyance  and  the  practical 
prosecution  of  its  business  for  the  safetv  and  protection  oi  its  pas- 
sengers, and  the  conductor  in  charee  of  a  tram  or  car  is  bound  to 
know,  it  by  the  exercise  of  due  care  he  could  know,  whether  any  i>er- 
son  is  attempting  to  get  on  or  off  his  train  or  car  before  permitting 
the  same  to  start  in  such  manner  as  to  injure  the  person  so  getting 
on  or  off.  Neely  v.  Louisville,  etc.,  Traction  Co.,  659,  665  (2). 

CASE— 

Decision  in  companion,  see  Appeal  90. 

cases- 
Distinguished: 

Hill  V.  Braden  (1876),  54  Ind.  72,  sec  Judah  v.  F.  H.  Chcyne  Electric 

Co.,  476,  486  (12). 
Hill  v.  Ryan  (1876),  54  Ind.  118,  see  Judah  v.  F.  H.  Cheyne  Electric  Co., 

476,  486  (12). 
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CASES-Continned. 


Kelley  v.  Kelley  (1894),  8  Ind.  App.  606,  see  Timmons  v.  Kenrick,  490,. 

492  (3),  493  (3). 
Kinney  v.  Heuring  (1909),  44  Ind.  App.  690,  see  Shuey  v.  Lambert,  667, 

573  (7). 
McGrew  v.  McCarty  (1881),  78  Ind.  496,  see  Judah  v.  F,  H.  Cheyne 

Electric  Co,,  476,  486  (12). 
HUkereon  v.  Rush  (1877),  67  Ind.  172,  see  Judah  v.  F,  H.  Cheyne  Electric 

Co.,  476,  486  (12). 
Wolf  v.  Trinkel  (1885),  103  Ind.  356,  see  Timmme  v.  Kenrick,  490,  492 

(3),  493  (3). 

CAPITAL- 

Stock,  Bce  Corporations  1,  4. 

CATTLE  GUARDS-- 

Failure  to  maintain,  see  Railroads  35-38. 

CEMETERIES 

Cemetery  Associations,  —  Liability  for  Negliqence.  —  ''Business,** — 
"Charitable  Association,** — There  is  nothing  m  the  act  of  June  17^ 
1862,  1  R.  S.  1862  p.  468^  providing  for  the  organisation  of  cemetry 
associations,  that  prohibits  an  association  organised  thereunder 
from  conducting  a  business  for  profit,  or  from  paying  salaries  to  its 
officers,  or  dividends  to  its  stockholders,  so  that,  in  an  action  agiunst 
such  an  association  for  injuries  resulting  from  its  alle^^ed  nedigence, 
an  answer  from  which  it  appears  that  defendant  was  m  the  business 
of  selling  burial  lots  and  maintuning  a  cemetery,  although  not  for 
profit,  is  insufficient  on  the  theorv  tnat  defendant  is  a  charitable 
and  bMsnevolent  association,  and  therefore  not  liable  for  the  negli- 
gence of  its  officers  and  agents,  since  the  officers  were  not  adnunister- 
mg  a  charitable  trust,  but  were  conducting  a  business. 

East  Hill  Cemetery  Co.  v.  Thompson^  417,  421  (2). 

CHANGE  OF  VENUE- 

See  Venue. 

''CHARITABLE  ASSOCIATION'*— 

See  Words  and  Phrases. 

CHOICE  OF  METHODS— 

Of  work,  see  Master  and  Servant  18-20,  22. 

CIRCUIT  COURTS— 

See  Courts. 

CITIZENS- 

Rights  of,  of  other  states,  see  CoNSTrrnnoNAL  Law  4. 

CLAIMS— 

Inconsistent,  see  Estoppel  2. 

Against  a  county,  see  Counties  1. 

For  credits,  see  Ex£cim>RS  and  Administrators  8. 

Vol.  53—46 


722  INDEX. 

CLERKS  OF  COURTS— 

Compensation  and  Fees.— Statutes, — Under  §7324  Burns  1908,  Acts 
1805  p.  319,  §114,  the  clerk  of  the  circuit  court  is  not  required  to 
account  to  the  county  for  all  the  emoluments  of  his  office,  out  only 
for  such  fees  as  are  provided  for  in  the  statutory  fee  bills. 

StaU,  ex  rel.  v.  Quill,  495,  499  (5). 

COMPENSATION— 

See  SUBROQATION  4. 

COMPLAINT— 

See  Px^EADiNQ  4-17. 

CONCLUSION— 

Of  law,  see  Appeal  7,  8,  12. 

CONCLUSIONS  OP  LAW— 

See  Deeds  6. 

Exceptions  to,  see  Appeal  70. 

CONCLUSIVENESS— 

Of  notary's  jurat,  see  CouNnEa  3. 

CONGRESS- 

A  state  law  which  is  in  conflict  with  an  act  of,  is  invalid  ^  see  Statutes  1. 

Has  exclusive  jurisdiction  over  the  subject  of  the  naturalization  of 
aliens,  see  Constitutional  Law  3. 

CONSIDERATION— 

See  Bills  and  Notes  8. 

Expressed  in  a  deed  is  always  subject  to  explanation  and  when  not 
correctly  expressed,  the  true  consideration  may  be  alleged  and 
proved,  see  Deeds  1. 

CONSTITUTIONAL  LAW— 

See  Taxation  3.    . 

1.  Due  Process  of  Law. — Deprivation  of  Property. — One  may  not  be 
deprived  of  his  property  without  due  process  of  law. 

BrownrKetcham  Iron  Works  v.  George  B.  Swift  Co,,  630,  638  (4) 

• 

2.  Due  Process  of  Law, — Deprivation  of  Property. — Foreign  Corporations, 
— Process, — When  the  question  is  properly  raised  in  an  action  against 
a  foreign  corporation  the  court  must  oetermine  whether  the  pre- 
scribed mode  of  service  does  in  fact  deprive  such  corporation  of 
its  property  without  due  process  of  law.  and  its  determination  is 

generally  fmal  in  so  far  as  property  witnin  the  jurisdiction  of  the 
tate  is  affected;  but  where  the  judgment  affects  property  in  another 
state,  or  is  questioned  in  a  court  of  such  state,  such  court  may 
determine  for  itself  whether  the  prescribed  mode  of  service  is  con- 
sistent with  due  process  of  law. 

BrownrKetcham  Iron  Works  v.  George  B.  Sioift  Co.,  630, 645  (11). 

3.  Naturalization  of  Aliens. — Power  of  Congress, — Under  58,  Art.  1, 
of  the  Federal  Constitution,  the  Congress  has  exclusive  jurisdiction 
over  the  subject  of  the  naturalization  of  aliens. 

State,  ex  rel.  v.  Quill,  495,  497  (1). 
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4.  Pursuit  of  Business, — Rights  of  Citizens  of  Other  States. — ^The  le^&- 
lature  has  no  power  to  prevent  a  citizen  of  another  state  from  coming 
into  this  State^  or  to  prohibit  him  from  doing  business  therein  since 
such  right  is  given  both  by  the  or|;anic  law  of  the  State  and  of  the 
United  States  without  thepermission  or  comity  of  the  state. 

Brown-Ketcham  Iron  Works  v.  George  B,  Swift  Co,,  630,  644  (8). 

CONSTRUCTION— 

See  Deeds  2,  3;  Insurance  7;  Pleading  1,  2. 

Of  complaint,  see  Pleading  16. 

Of  findings,  see  Appeal  99. 

Of  statutes,  see  Statutes  2-6. 

Of  wills,  see  Wilm  2-5. 

Of  law  that  exempts  from  sale  on  execution,  see  Exemptions  3. 

In  the,  of  a  judgment  reference  may  be  had  to  the  pleadings  and  to  the 
entire  record,  see  Judgment  1. 

If  an  interrogatory  is  doubtful  in  its  meaning  the  doubt  will  be  resolved 
in  favor  of  the  general  verdict,  see  Trial  12. 

CONTRACTORS— 

Bond  of,  see  MuNiriPAL  Corporations  1-3. 

CONTRACTS— 

Soe  Counties  2-4;  Subrogation  4;  Work  and  Labor. 

The  board  of  county  commissioners  is  vested  with  some  discretion 
in  passing  on  bids  submitted  for  the  construction  of  a  bridge,  see 
Counties  2. 

1.  Action, — Variance, — Where  plaintiff  alleges  an  oral  contract,  he 
is  bound  thereby,  and  will  not  be  permitted  to  recover  on  proof 
showing  that  it  was  in  fact  in  writing. 

Wabash  R,  Co.  v.  Grate,  583,  595  (4). 

2.  Complaint, — Presumptions, — ^Where  it  is  not  alleged  in  the  com- 
plaint that  the  contract  relied  on  was  in  writing,  it  will  be  presumed 
to  be  verbal.  Wabash  R.  Co.  v.  GraU,  683,  591  (3). 

3.  Action, — Complaint, — Sufficiency. — A  complaint  by  the  assignee 
of  a  written  agreement  for  the  payment  of  certain  money  to  be  de- 
rived from  the  sale  of  certain  property,  to  recover  on  an  amount 
alleged  to  be  due  thereon,  setting  forth  the  agreement  and  the  assi rai- 
ment thereof,  alleging  the  consideration  for  its  execution  to  be  the 
dismissal  of  certain  pending  actions  and  payee's  agreement  to  permit 
judgment  by  default  in  a  certain  proceeding,  and  alleging  eenerally 
the  payee's  performance  of  his  part  of  the  agreement,  that  defendant 
had  sold  the  property  and  that  a  certain  amount  was  still  due  from 
defendant  out  of  the  proceeds  thereof,  was  sufficient  to  withstand  a 
demurrer.  Guynn  v.  Dougherty,  598,  603  (2). 

CONTRIBUTORY  NEGLIGENCE— 

See  Master  and  Servant  16-18,  25-23;  Nbgligbncb  10-17;  Railroads 
8,  11,  12,  34,  37,  41. 

Of  third  person,  see  Carriers  9. 
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CONYETANGES- 

See  Husband  and  Wins  5;  Pabtition. 
By  metes  and  bounds,  see  Boundaries  1. 
Obtained  by  fraud,  see  Fraud  1. 

CONVERSION— 

1.  Action  Against  Cotenani, — Demand, — In  an  action  by  one  cotenant 
against  another  for  the  conversion  of  common  property,  no  demand 
is  necessary.  Bitnel  v.  Boyd,  310, 315  (6). 

2.  Cotenanta. — A  conversion  of  conmion  property  may  be  accomplished 
by  a  cotenant  in  possession,  by  rendering  impossible  any  turther 
enjoyment  of  it  by  his  cotenant,  by  refusing  to  appropriate  it  to 
the  uses  for  which  it  is  designed,  by  appropriating  it  to  uses  for  which 
it  was  not  designed,  or  by  excluding  the  cotenants  from  its  use. 

Bimel  v.  Boyd,  310,  314  (5). 

3.  Complaint, — Sufficiency, — ^A  complaint  alleging  generalljr  that  de- 
fendants converted  the  property  to  their  own  use  was  not  insufficient 
on  demurrer,  although  it  might  properly  have  been  subject  to  a 
motion  to  make  more  specific  as  to  the  particulars  dt  the  alle^d 
conversion.  Bimel  v.  Boyd,  310,  316  (7). 

4.  Complaint, — Necessary  Allegatians, — Demand, — Where  an  actual 
conversion  is  alleged,  it  is  not  necessary  to  aver  a  demand  but  it  is 
essential  that  the  complaint  should  contain  averments  showing 
that  the  i)laintiff  owns  such  an  interest  in  the  propertv  as  to  give 
him  the  right  to  sue  for  its  conversion,  the  value  of  the  property^ 
and  its  conversion  by  the  defendant.      Bimel  v.  Boyd,  310,  313  (3)' 

5.  Complaint, — Sufficienq/. — Cotenants, — A  complaint  chareins  that 
defendants  converted  certain  bonds  to  their  own  use,  and  luleging 
facts  showing  that  defendants  are  cotenants  in  the  bonds  with  plain- 
tiffs, is  not  insufficient  on  the  ground  that  it  states  specific  facU 
inconsistent  with  the  allegation  of  conversion,  since  one  may  convert 
common  property  as  against  a  cotenant. 

Bimel  v.  Boyd,  310,' 314  (4),  315  (4). 
CORPORATIONS- 

1.  Dividends, — Payment  Out  of  Capital  Stock. — Recovery  for  Payment 
o/De&te.— The  right  to  recover  dividends  paid  out  of  a  corporation's 
capital  stock,  for  the  payment  of  its  debts,  clearly  exists. 

Fricke  v.  Angemeier,  140, 149  (4). 

2.  Dividends, — A  dividend  cannot  be  rightly  declared  by  a  corpo- 
ration until  there  is  a  showing  that  a  profit  has  been  really  earned 
for  the  year  such  dividend  was  declared. 

Fricke  v.  Angemeier,  140, 146  (3). 

3.  Dividends, — Debts  Due  Stockholders, — A  dividend  is  not  a  debt 
due  a  stockholder  until  it  has  been  rightly  declared. 

Fricke  v.  Angemeier,  140, 146  (2). 

4.  Capital  Stock, — Corporate  Debts, —Preferences, ^Stockholders. — Of- 
fioBrs, — ^The  capital  stock  of  a  corporation  is  not  a  trust  fund  to  be 
held  intact  for  the  benefit  of  creditors,  and  an  insolvent  corporation 
in  the  pa3rment  of  its  debts,  may  prefer  directors  and  stoctholders 
over  other  creditors.  Fricke  v.  Angemeier,  140, 144  (1). 

6.  Foreign  Corporations. — Right  to  Exclude  or  Restrict, — The  State, 
bv  le^slative  enactment,  mav  grant  or  refuse  a  foreign  corporation 
tne  right  to  do  business  within  its  borders,  and  may  provide  the 
terms  and  conditions  on  which  such  corporations  may  come  into 
the  State  for  such  purpose. 

Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co,,  630,  644  (9). 
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6.  Foreign  Corporations. — Regulation, — Service  of  Process. — Statutes. — 
Vtdidity. "The  act  approved  March  15,  1901,  Acts  lOCl  p.  621, 
preBcribing  the  conditions  on  which  foreign  corporations  could  be 
admitted  to  transact  business  in  the  State,  and  providing  a  method 
for  service  of  process  In  actions  against  foreign  corporations,  was  a 
proper  exercise  of  legislative  power. 

Broum-KeUham  Iron  Works  v.  George  B.  Swift  Co.,  630,  646  (13). 

7.  Foreign  Corporations. — Regulations. — Statutes. — ^The  purpose  of  the 
act  approved  March  15,  1901,  Acts  1901  p.  621,  providing  conditions 
for  the  admission  of  foreign  corporations  to  do  business  in  the  State, 
was  not  only  to  give  to  such  corporations  the  right  to  do  business 
within  the  State^  out  also  to  provide  a  method  of  making  them  yield 
to  the  jurisdiction  of  the  courts  of  the  State  when  necessary  to 
determine  the  rights  of  citizens  of  the  State  by  reason  of  business 
transacted  by  such  corporations  within  the  State. 

BroumrKeUham  Iron  Works  v.  George  B.  Swift  Co.,  630,  649  (17). 

8.  Foreign  Corporations. — Regulation. — Right  to  Change  Conditions. — 
Withdraufol  From  State. — Revocation  of  AgenVs  Authority. — While 
succeeding  legislatures  may  revoke,  modify  or  change  the  conditions 
upon  whicn  a  foreign  corporation  is  permitted  to  do  business  within 
tne  State,  such  an  act  could  apply  only  to  the  future  business  of  such 
corporation,  so  that  any  right  that  such  corporation  may  have, 
based  on  tne  theory  of  mutuality  of  right  ana  privilege,  to  with- 
draw from  the  State  and  revoke  the  authority  of  its  agent  in  the 
State,  could  affect  only  its  future  business  and  could  not  affect  or 
take  away  any  rights  growing  out  of  business  already  done  by  such 
corporation  under  its  license. 

Broum-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  630,  646  (14). 

9.  Foreign  Corporations. — Termination  of  Agency. — Appointment  of 
Successor. — ^Upon  the  death  or  resignation  of  an  agent  of  a  foreign 
corporation  appointed  as  a  condition  precedent  to  doing  business  m 
the  State,  or  upon  the  termination  of  such  agency  from  any  cause, 
it  is  the  duty  of  such  corporation  to  appoint  a  successor  so  long  as 
liabilities  resulting  from  business  already  done  under  its  license  re- 
main outstanding. 

BrovmrKetcham  Iron  Works  v.  George  B.  Swift  Co.,  630, 648  (15). 

10.  Foreign  Corporations. — Action. — Process. — The  State  may  not  only 
provide  the  manner.and  mode  of  service  of  obtaining  jurisdiction  over 
foreign  corporations  doing  business  therein,  but  may  also  require  such 
corporations  to  accept  the  terms  of  the  mode  of  service  so  provided 
as  a  condition  precedent  to  doing  any  business  in  the  State. 

Broum-Ketcham  Iron  Works  y.  George  B.  Swift  Co.,  630, 645  (10) . 

11.  Foreign  Corporations. — Action.— ^ervice  of  Process. — Sufficiency  of 
Service. — Jurisdiction. — The  question  of  whether  service  of  process 
in  an  action  against  a  foreign  corporation  was  had  on  an  autnorized 
agent  is  in  no  way  affected  by  the  existence  or  nonexistence  of 
money,  credits  or  effects  within  the  State  belonging  to  defendant 
or  due  to  it,  but  a  showing  as  to  whether  the  same  existed  would  be 
essential  in  determining  whether  the  court  might,  by  a  supplemental 
pleading  in  attachment  or  garnishment,  acquire  such  jurisdiction 
of  the  person  as  would  enable  it  to  proceed  to  final  judgment  in  rem. 

BroumrKetcham  Iron  Works  v.  George  B.  Swift  Co.,  630, 638  (3). 

12.  Foreign  Corporations. — Action. — Service  of  Process. — Plea  in 
Abatement. — Theory. — Requisite. — In  an  action  against  a  foreign 
corporation,  a  plea  in  abatement  grounded  on  the  theory  that,  on 
accoimt  of  aefendant's  withdrawal  from  the  State  and  the  revocation 
of  the  authority  of  its  agent  to  accept  service  of  process,  the  court 
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had  been  deprived  of  any  jurisdiction  oi  the  defendant,  would  be 
insufficient  without  a  showing  that  the  cause  of  action  did  not  arise 
within  the  State;  but  such  denial  is  not  essential  in  a  plea  where  the 
theory  is  that  the  court  has  not  obtained  jurisdiction  of  the  person 
of  defendant  by  the  service  of  process  upon  its  alleged  agent  and  that 
such  service  should  be  set  aside  and  the  summons  quashed. 
Broton-Ketcham  Iron  Works  v.  George  B.  Swift  Co.^  630, 638  (2),  640  (2). 

13.  Foreign  Corporations.'— Effect  of  Accepting  License.— Process. — 
Service  on  Agent. — A  foreign  corporation  oy  accepting  a  license  to 
do  business  m  the  State  pursuant  to  the  act  approved  March  15, 
1901,  Acts  1901  p.  621,  and  by  complying  with  the  conditions  thereof 
and  naming  an  agent  upon  whom  service  of  process  may  be  had, 
and  by  coming  into  and  doing  business  within  the  State  under  such 
license,  in  effect  agrees  that  service  of  process  under  such  act  shall 
be  a  valid  service  against  it,  when  sued  by  a  citizen  of  the  State 
on  a  contract  made  in  the  State  durine  the  time  it  was  so  doing  busi- 
ness, and  in  such  an  action  it  may  not  defeat  the  jurisdiction  obtained 
by  such  service,  by  showing  a  revocation  of  its  agent's  authority  to 
receive  such  service,  unless  it  also  shows  that  thereafter  another 
agent  was  appointed  on  whom  process  may  be  had. 

Brown-Ketcham  Iron  Works  v.  George  B,  Swift  Co.,  630, 649  (16) 

14.  Foreign  Corporations. —Service  of  Process. — Validity  of  Prescribed 
Method. — Recognition  by  Federal  Courts. — The  mode  of  service  pre- 
scribed by  the  laws  of  a  state  for  obtaining  jurisdiction  over  foreign 
corporations,  which  is  by  the  local  courts  recognized  as  valid,  obtains 
similar  recognition  in  the  federal  courts,  in  so  far  as  the  same  affects 
property  of  foreign  corporations  within  such  state. 

BrownrKetcham  Iron  Works  v.  George  B.  Swift  Co.,  630, 646  (12). 

15.  Foreign  Corporations.— Action.— Service  of  Process. — Plea  in  Abate- 
ment.— Sufficiency. — In  an  action  against  a  foreign  corporation,  a 
plea  in  abatement,  alleging  its  withdrawal  from  the  State  and  the 
revocation  of  the  authority  of  its  agent,  was  insufficient  to  show 
that  the  court  had  not  obtained  jurisdiction  of  the  person  of  defend- 
ant by  service  on  such  agent,  in  the  absence  of  allegations  showing 
the  appointment  of  another  agent  on  whom  service  could  be  had 

Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  630, 652  (19)" 

COTENANTS— 

See  Conversion. 

COUNTIES- 

1.  Claims  Aaainst  County. — Validity. — Duty  of  Claimant. — One  who 
presents  a  claim  against  a  county  must  point  out  a  statute  authorizing 
its  payment  and  show  that  he  has  fully  complied  with  its  provisions 

Vollmer  v.  Board,  etc.,  149,  156  (7)] 

2.  Bridges.— Contracts.— Bids.— Discretion  of  Board  of  Commissioners. 
—Under  the  provisions  of  §6896  Bums  1908,  Acts  1907  p.  680.  that 
contracts  shall  be  let  to  the  lowest  responsible  bidder,  and  that 
the  board  of  commissioners  shall  have  power  to  reject  any  and  all 
bids,  or  under  §7689  Burns  1908,  Acts  1905  p.  621,  providing  that  the 
board  ma^  let  the  contract  to  the  lowest  and  best  bidder,  and  that 
it  may  reject  any  and  all  bids^  the  board  of  county  commlssionera 
is  vested  with  some  discretion  m  passing  on  bids  submitted  for  the 
construction  of  a  bridg< .  Eigenmaanm,  v.  Board,  etc.,  1,  3  (1), 

3.  Contracts.— Bids.— Affidavit  of  Bidder.— Signatures.— Conclusiveness 
of  Notary's  Jurat.— A  bidders  noncollusion  affidavit,  containing 
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the  matters  prescribed  by  statute  (f5807  Bums  1908,  Acts  1907  p. 
580),  and  signed  ^'Graznmer  &  Smith"  and  bearing  the  jurat  of  a 
notary  showing  that  it  was  subscribed  and  sworn  to,  is  sufficient  in 
the  absence  of  evidence  that  it  was  not  individually  signed  by  the 
two  men.  since  the  use  of  one's  Christian  name  is  not  material  to 
*    the  valioity  and  binding  effect  of  his  signature. 

Eigenmann  v.  Board,  etc.,  1,  5  (3). 

4.  Bridges, — Conlracts. — Bids, — Discretion  of  Board  of  Commissioners. 
— Evidence, — In  a  taxpayer's  action  to  enjoin  the  carrying  out  of 
certain  contracts  for  the  construction  of  bridges,  the  decision  of 
the  trial  court,  that  the  rejection  of  a  certain  Dicl  by  the  board  of 
commissioners  was  not  arbitrary  and  was  not  an  abuse  of  the  dis- 
cretion vested  in  such  board,  was  warranted  by  evidence  showins 
that  the  experience  of  the  board  with  the  successful  bidders  with 
reference  to  the  performance  of  other  contracts,  had  been  entirely 
satisfactory,  that  the  accepted  bid  on  one  briage  was  $28  higher 
than  the  rejected  bid,  and  $30  higher  as  to  the  other  bridge,  that 
the  past  personal  experience  of  the  board  with  the  representative 
of  the  lower  bidder  in  the  construction  of  bridges  had  been  unsatis- 
factory, that  such  representative  was  a  director  and  vice-president 
of  the  company  that  submitted  the  low  bid,  and  that  in  awarding 
the  contracts  the  board  considered  such  facts  and  also  the  character 
of  the  work  to  be  performed  and  the  ability  of  the  bidders  to  per- 
form same.  Eigenmann  v.  Board,  etc,  1,  4  (2). 

COURTS— 

1.  Rides, — ValidUy, — Courts  have  the  inherent  power  to  make  rules 
for  the  proper  conduct  of  their  business,  and  which  do  not  conflict 
with  the  statutes,  and  such  rules,  when  made,  are  obligatory  both 
upon  court  and  litigants. 

Knickerbocker  Ice  Co,  v.  Surprise,  286,  292  (3). 

2.  Circuit  Courts, — Exercise  of  Probate  Jurisdiction. — Equitable  Ques- 
tions.— The  circuit  courts,  in  the  exercise  of  their  probate  juris- 
diction, have  the  power  to  determine  either  legal  or  equitable 
questions,  when  properly  presented,  and  to  award  all  the  necessary 
relief.  Chamness  v.  Chamness,  225,  228  (2). 

COVENANTSk- 

1.  Warranty, — Breach, — Damages, — While  upon  a  total  breach  of 
covenant  a  purchaser  may  ^nerally  recover  the  whole  consideration 
money,  where  the  breach  is  only  partial  he  may  recover  pro  tanto 
only,  and  where  there  is  a  failure  of  title  to  one  of  several  tracts, 
conveyed  by  the  same  deed,  the  vendee  can  recover  the  consideration 
paid  for  such  particular  tract. 

HarUon  v.  ConradrKammerer  Glue  Co,,  604,  506  (2),  609  (2). 

2.  Breach  of  Warranty. -Complaint. — Sufficiency, — Where  a  deed  con- 
tained two  separate  independent  clauses  of  conveyance,  the  first 
of  which  warranted  title  and  mentioned  a  consideration,  and  the 
second  of  which  conveyed  and  quitclaimed  with  no  consideration 
expressed  therein,  a  complaint  for  a  breach  of  the  warranty,  alleging 
that  defendants,  in  consideration  of  the  sum  of  mone^  mentioned 
in  the  first  clause,  sold  and  conveyed  the  land  described  in  such 
first  clause,  the  title  to  which  was  defective,  is  sufficient  as  against 
a  demurrer,  to  overcome  any  possible  presumption  that  the  consid- 
eration expressed  was  intended  as  a  consideration  for  all  the  land 
conveyed,  and  to  present  the  question  as  one  of  fact  for  the  jury. 

Hanlon  v.  ConradrKammerer  Glue  Co.,  504,  507  (3),  508  (3). 
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CREDIBILITY— 

Of  witnesses,  Bee  Witnesbes^I,  2. 

CREDITORS— 

Rights  of,  see  Executors  and  Aduinibtrators  1;  Sales  2. 

CROSS-EXAMINATION— 

See  Witnesses. 

CROSSINGS— 

Accidents  on,  see  Railroads  1-20. 

Gongs  at,  see  Railroads  25. 

Signals  at,  see  Railroads  23. 

Failure  to  signal  approach  of  train  to,  see  Railroads  22. 

DAMAGES— 

See  Covenants  1;  Elbctricity  2;  Neguqence  14. 

Action  for,  see  Intoxicating  Liquors  6-9;  Trial  15. 

1.  Trial, — Interrogatories  to  Jury. — Itemizing  Damages. — As  a  general 
rule  it  is  improper  in  tort  actions  to  require  the  jury  to  answer 
interrogatories  itemizing  the  elements  of  damage,  where  it  is  un- 
necessary to  plead  such  elements  of  damage. 

Cleveland,  etc.,  R.  Co.  v.  True,  156,  162  (8). 

DEBTS— 

See  Descent  and  Distribution  1-3. 

DECLARATIONS— 

Of  an  agent,  see  Evidence  10. 

DEEDS— 

Tax,  see  Taxation  6. 

1.  Consideration. — Evidence. — ^The  consideration  expressed  in  a  deed 
is  always  subject  to  explanation,  and  when  not  correctly  expressed, 
the  true  consideration  may  be  alleged  and  proved. 

Hanlon  v.  Conrad-Rammer er  Glue  Co.,  504,  508  (4). 

2.  Construction . — Intention  oj  Parties . — In  construing  a  deed,  the  words 
emploved  should  be  given  their  fair,  usual  and  reasonable  meaning, 
and  the  intention  of  the  parties,  it  discernible  and  not  unlawful, 
should  be  effectuated.  Figgins  v.  Figgins,  43,  45  (1). 

3.  Construction. — Interest  Conveyed, — A  deed  reciting  that  the  grantors 
convey  and  warrant  to  the  grantee  for  life,  and  that,  at  the  death 
of  the  grantee,  the  real  estate  conveyed  is  to  revert  to  the  right, 
title  and  interest  of  grantee's  son,  without  process  of  law,  conveys 
a  life  estate  to  the  grantee  and  the  fee  simple  to  her  son. 

Figgins  v.  Figgins,  43,  45  (2). 

4.  Delivery. — Intent  of  Grantor, — ^To  constitute  a  delivery  of  a  deed 
so  as  to  pass  title  it  is  necessary  that  the  grantor  should  intend 
to  give  effect  to  the  instrument.      Townsend  v.  Millican,  11,  15  (2). 

6.  Delivery. — Intent  of  Grantor. — Question  of  Fact. — ^The  intention  of  a 
grantor,  with  reference  to  the  delivery  of  a  deed  so  as  to  pass  title, 
may  be  manifested  bv  words,  acts,  or  conduct,  and  is  generally  a 
question  of  fact  for  the  court  or  jury  trying  the  issues  of  fact. 

Townsend  V.  Millican,  11,  15  (3). 


INDEX.  729 


DEEDS— Oontiniied. 


6.  Delivery. — Evidence. — Findings. — Conclusicma  of  Law. — The  findinK 
of  the  trial  court  that  plaintiff  did  not  intend  to  pass  title  by  a  deed 
which  he  signed  and  caused  to  be  recorded,  is  not  overcome  bv 
evidentiary  facts  set  out  in  the  finding  that  may  be  reconciled  with 
the  ultimate  fact  so  found,  so  that  its  conclusion  of  law  that  plain- 
tiff's title  should  be  quieted  was  not  erroneous. 

Townsend  v.  MUlican,  11,  16  (5.) 

7.  Delivery. — Prima  Fade  Delivery. — Evidence. — While  evidence  that 
a  deed  was  placed  on  record  by  a  grantor  after  it  had  been  duly 
signed,  acknowledged  and  transferred  for  taxation,  shows  a  prima 
facie  case  of  delivery,  such  prima  facie  case  may  be  rebutted  by 
evidence  of  words,  acts,  or  conduct,  tending  to  show  that  it  was  not 
the  intention  of  the  grantor  to  give  elTect  to  the  instrument. 

Totonsendw.  MUlican,  11, 15  (4). 

8.  Execution  of  Deed  to  Correct  Prior  Deed. — Effect. — A  deed  of  cor- 
rection relates  back  to  the  time  of  the  original  convevance  and  takes 
the  place  of  it,  and  the  consideration  of  the  first  deed  is  the  cour 
sideration  for  the  subsequent  deed. 

H anion  v.  Conrad-Kammerer  Glue  Co.,  504,  509  (5). 

DEFAULT— 

See  Judgment  4,  5. 

DELIVERY— 

See  Gifts;  Sales  1. 

Of  deed  to  pass  title,  see  Deeds  4-7. 

DEMAND— 

See  CoNVERBiON  1,  4. 

DEMURRER— 

See  Pleadings  23-25. 

DEPOSITS— 

Of  money  in  a  savings  bank  or  other  bank  are  regarded  as  the  property 
of  the  depositor  and  taxable  to  him  instead  of  to  the  bank,  see  Banks 
AND  Banking. 

DESCENT  AND  DISTRIBUTION— 

1.  Husband  and  Wife.— Debts.— Under  §3016  Bums  1908,  Acts  1891 
p.  71,  a  surviving  husband  acquires  one-third  of  his  deceased  wife's 
real  estate  free  from  her  postnuptial  debts. 

HUlis  v.  DUs,  676,  679  (1). 

2.  Husband  and  Wife.— Debts. — Estoppel. — Under  the  provisions  of 
§3016  Bums  1908,  Acts  1891  p.  71.  the  surviving  husband  of  a  de- 
ceased wife  is  entitled  to  one-third  of  her  real  estate,  subject  only 
to  its  proportion  of  her  antenuptial  debts,  unless  he  has  in  some  way 
waivea  his  right  thereto,  or  estopped  himself  to  assert  such  right. 
(Kinney  v.  H curing  [1909],  44  Ind.  App.  590,  distinguished.) 

Shuey  v.  Larnbert,  667,  673  (7). 

3.  Husband  and  Wife. — Debts. — Mortgages. — Expenses  of  Last  Illness 
and  Funeral. — Conclusions  of  law  that  the  husband's  one-third  in 
the  proceeds  of  the  sale  of  his  deceased  wife's  real  estate  was  subject 
to  the  payment  of  a  proportionate  part  of  a  certain  mortgage  and 
of  the  expenses  of  the  illness  and  funeral  of  the  wife,  as  well  as  cer- 
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tain  expenses  of  administration^  were  erroneous  where  it  was  not 
shown  that  the  mortga^  was  for  the  wife's  antenuptial  debt,  nor 
that  the  husband  had  jomed  in  its  execution  or  even  that  it  covered 
her  real  estate,  and  it  was  shown  that  the  other  expenditures  were 
incurred  without  his  knowledge  and  that  credit  tnerefor  was  not 
extended  to  him,  but  to  the  estate.    Shuey  v.  Lambert,  567, 574  (8). 

4.  Rights  of  Surviving  Wife. — Estates  Under  Five  Hundred  Dollars. — 
Under  §§294^-2946  Bums  1906,  §§2419  and  2422  R.  8.  1881,  Acts 
1903  p.  145,  providing  for  the  vesting  in  the  widow  of  the  estate  of 
her  deceasea  husband,  where  the  same  is  worth  less  than  $500,  the 
rights  of  a  widow,  who  has  complied  with  all  the  conditions  imposed 
by  the  statute  and  has  procured  a  decree  vesting  title  in  her,  are 
not  affected  by  an  outstanding  judgment  for  tort  against  the  decedent, 
on  which  an  execution  had  Been  issued  and  served  in  the  lifetime 
of  decedent,  since  the  statute  specifically  provides  that  a  widow 

,  in  acquiring  property  thereunder  shall  not  be  liable  for  any  oi  de- 
cedent's debtis,  exceot  mortgages  of  real  estate  and  the  expenses  of 
his  last  sickness  and  funeral.  Turner  v.  Hammerle,  437,  438  (1). 

DESCRIPTION— 

A  defective,  in  a  notice  of  mechanic's  lien  may  be  so  amended  as  to 
make  it  good  if  the  notice  contains  any  reference,  which,  aided  by 
extrinsic  evidence,  may  correct  the  description,  see  Mechanic's 
Liens  2. 

DETERMINABLE  FEE— 

The  owner  of  a,  in  real  estate  has  all  the  right  of  an  owner  in  fee  simple 
in  regard  to  the  use  or  disposal  of  the  real  estate,  see  Wills  6. 

"DILIGENT"— 

See  Words  and  Phrases. 

"DILIGENT  USE  OF  FACULTIES"— 

See  Words  and  Phrases. 

DIRECTING  VERDICT— 

See  Bills  and  Notes  2;  Negugbnce  20;  Trial  4,  5. 

DISCHARGE— 

Of  guardian,  see  Drunkards  2,  3. 

Of  surety,  see  Municipal  Corporations  1,  2. 

DISCRETION  OP  COURT— 

See  Appeal  105,  106;  Divorce  1,  2;  Drunkards  1,  3;  Pleading  26; 
Receivers  2;  WrrNEssES  4,  9. 

DIVERSION— 

Of  watercourse,  see  Railroads  21. 

DIVIDENDS— 

Paid  out  of  a  corporation's  capital  stock  may  bo  recovered,  see  Cor- 
porations 1. 

Cannot  be  rightly  declared  until  there  is  a  sbowiag  that  a  profit  has 
been  really  earned,  see  Corporations  2. 
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DIVORCE— 

1.  Alimony — Review.— The  amount  of  alimony  allowed  in  each  case 
rests  largely  in  the  discretion  of  the  trial  court^  and.  unless  it  appears 
that  the  court  abused  its  discretion  in  awardug  alimony,  the  judg- 
ment will  not  be  reversed  on  appeal. 

Huffman  v.  Huffman,  201,  202  (3). 

2.  Alimony. — Discretion  of  Couri.—The  amount  of  alimony  to  be 
awarded  in  each  particular  case  is  largely  within  the  discretion  of 
the  trial  court,  and,  unless  an  abuse  dt  tnis  discretion  is  shown,  a 
cause  will  not  be  reversed  on  appeal  on  the  ground  that  the  alimony 
allowed  ia  excessive.  Shqfer  v.  Shafer^  325, 326  (1). 

3»  Alimony. — Amount. — Matters  to  he  Considered. — ^For  the  purpose  of 
determimng  the  amount  <A  alimony  to  be  given  in  any  case,  the  court 
may  inquire  into  the  circumstances  of  the  parties,  ascertain  the 
amount  of  property  owned  by  the  husband,  the  source  from  which 
it  came,  the  ability  of  the  husband  to  pay,  by  reason  of  his  financial 
condition,  as  well  as  his  income  and  ability  to  earn  money.  • 

Huffman  v.  Huffman,  201,  202  (2). 

4.  Alimony. — Amount. — Matters  to  be  Considered. — Where  a  husband 
and  wife  were  tenants  by  entireties  of  real  estate  purchased  and  paid 
for  by  the  husband,  it  was  proper  for  the  court,  in  granting  a  divorce 
and  fixing  the  alimony,  to  consider  such  fact  and  that  the  wife  upon 
the  grantmg  of  the  divorce  became  the  owner  of  an  undivided  one- 
half  of  such  real  estate.  Huffman  v.  Huffman,  201,  202  (1). 

DRAINS— 

1.  Prescriptive  Right. — Evidence. — In  an  action  for  the  abatement  of 
a  nuisance  consisting  of  the  pouring  of  soapsuds  and  other  offensive 
matter  into  a  gutter,  defendant's  claim  to  a  prescriptive  right  to 
use  the  ^tter,  even  iif  obtainable  under  some  circumstances,  cannot 
be  sustamed,  where  there  was  no  evidence  that  such  drain  had  been 
used  for  that  purpose  prior  to  six  years  before  the  bringing  of  the 
action.  May  v.  Ge(yrge,  259,  263  (6). 

DUE  PROCESS  OF  LAW— 

See  CoNSTirtrrioNAL  Law  1,  2. 

"DUST"— 

See  Words  and  Phrases. 

DRUNKARDS— 

1.  Application  for  Discharae  of  Guardian. — Evidence. — Discretion  of 
Court. — Although  the  evidence  on  the  application  of  a  drunkard  to 
have  his  property  restored  and  the  guardian  discharged,  showed 
that  he  had  refrained  from  drinking  for  a  period  of  about  a  year  and 
a  half  prior  to  the  trial  of  the  cause,  the  court  did  not  abuse  its 
discretion  in  denying  the  application,  where  the  interrogation  of  the 
applicant  by  the  court  developed  facts  tending  to  show  that  he  had 
once  before  refrained  from  drmking  for  about  a  year  and  then  com- 
menced again.  Rose  v.  Rose,  441,  444  (3). 

2.  Discharge  of  Guardian. — Reformation. — The  reformation  contem- 
plated by  §6177  Bums  1908,  S4320  R.  S.  1881,  providing  for  the  dis- 
charge oi  the  guardian  of  an  habitual  dnmkara  on  a  proper  showins 
that  the  inebriate  has  reformed,  is  none  other  than  that  of  a  good 
faith  reformation  of  the  inebriate  in  his  use  of  intoxicating  liquors, 
and  is  shown  by  satisfactory  evidence  that  he  has  in  fact  been  lea 
to  see  and  realize  the  importance  of  controlling  his  appetite  for  liquor, 
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and  that  by  his  total  abstinence  for  the  period  relied  on  he  has  evi- 
denced both  a  good  faith  desire  and  ability  to  continue  to  refrain 
from  the  use  oi  such  liquors.  Rose  v.  Roae^  441,  444  (2). 

3.  Guardians. — Discharge  of  Guardian. — Discretion  of  Court, — Staiuics. 
—Under  §6177  Bums  1908,  §4320  R.  S.  1881,  providing  that  upon  the 
application  of  a  drunkard,  who  is  under  guardiansh^),  his  property 
snail  be  restored  and  the  guardian  discharged,  if  such  applicant 
shall  show  to  the  court  by  satisfactory  evidence  tnat  he  has  retormed 
and  has  voluntarily  refrained  from  the  use  ci  intoxicating  liquors 
for  at  least  one  jyear  preceding  the  application,  some  discretionary 
power  is  vested  m  the  court  to  determme  whether  it  has  been  satis- 
tactorily  shown  that  the  inebriate  has  reformed  and  has  volimtarily 
refrained  from  the  use  of  liquor  for  at  least  one  year  preceding  the 
application.  Rose  v.  Rose,  441,  443  (1). 


•ELECTRICITY— 

1.  Conflicting  Uses. —Complaint. — Presumptions. — In  an  action  by  a 
telephone  company  against  an  electric  railway  company  for  injury' 
to  plaintiff's  lines  resulting  from  the  conduction  or  induction  oS 
electric  current  from  defendant's  trolley  wires,  it  will  be  presumed, 
in  the  absence  of  any  averments  in  the  complaint  to  the  contrary, 
that  in  the  construction  of  its  road  defendant  was  simply  carrying 
out  the  authority  given  it  by  the  general  laws  of  the  State,  that  the 
road  was  built  in  a  proper  manner,  and  that  it  was  being  operated  by 
the  most  improved  method  known  to  modem  science,  and  with  the 
highest  degree  of  care. 

CUizens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  235  (4). 

2.  Conflictina  Uses. — Damages. — Complaint. — Sufficiency. — A  complaint 
b^  a  telepnone  company  against  an  electric  railway  company  for 
injury  to  plaintiff's  line  by  the  conduction  or  induction  of  electric 
current  from  defendant's  trolley  wires,  merely  charging  that  de- 
fendant negligentlv  and  carelessly  built  and  operated  its  railroad 
close  to  and  parallel  with  plaintiff's  telephone  line,  and  that  de- 
fendant could  have  constructed  said  railroad  and  trolley  wire  upon 
a  route  more  distant  so  as  not  to  interfere  with  the  operation  of 
such  telephone  line,  was  insufficient  both  on  the  theory  of  negli- 
gence ana  on  that  of  an  action  at  conunon  law  for  mamtaining  a 
nuisance 

CUizens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  233  (2),  235  (2). 

3.  Conflicting  Uses, — Liability. — As  a  general  rule,  there  is  no  liability 
resulting  from  conflicting  uses  of  electricity,  unless  there  has  been 
negligence  on  the  part  oTone  of  the  conflictmg  users,  but  the  rule  is 
subject  to  the  modification  that  a  mere  legislative  grant  must  be 
exercised  in  strict  conformitjr  to  private  rights,  and  ^dll  not  excuse 
one  from  liability  where,  without  a  just  regard  to  the  rights  of 
others,  he  destroys  and  injures  such  rights  to  the  extent  of  con- 
fiscation of  property. 

CUtzens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  237  (5). 

4.  Occupation  of  Highways. — Telephones. — Railroads. — The  rights  of  a 
telephone  company  and  a  railroad  company  in  the  occupancy  of  a 
highway  are  co-ordinate  and  equal  ana,  while  each,  in  the  use  of 
its  respective  rights,  is  wholly  independent  of  the  other,  neither 
owes  any  duty  to  the  other  l>eyond  that  of  not  carelessly,  negli- 
gently, or  maliciously  interfering  with  the  rights  of  the  other. 

Citizens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  234  (3). 
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EMPLOYES— 

Duty  of  rail  road  I  see  Railroads  9. 
Youthful,  see  Master  and  Skrvant  17. 
Wambg,  see  Master  and  Servant  50,  51. 
Of  construction  company,  see  Railroads  44-46. 

EQUITABLE  ESTOPPEL— 

See  Estoppel  1. 

EQUITY— 

Will  not  enforce  an  alleged  trust  the  nature  of  which  is  rendered  ob- 
scure by  time  and  acquiescence,  see  Trusts  2. 

ESTOPPEL— 

See  Descent  and  Distribxttion  2. 

1.  Eipiitable  EstopveL — PermiUing  Mortgage. — Where  a  testatrix 
devised  all  her  real  estate  to  a  son  and  daughter  equally,  and  there- 
after conveyed  the  real  estate  to  the  daughter  who  dia  not  record 
the  dccd^  and  the  daughter,  after  the  death  of  the  testatrix,  joined 

,  the  son  in  procuring  the  probate  of  the  will,  and  with  knowledge 
ctf  the  negotiations,  but  without  disclosing  the  existence  of  the  deed, 
permitted  the  son  in  good  faith  to  obtain  a  loan  secured  by  mort- 
gage on  the  real  estate,  she  is  estopped  from  asserting  her  title  as 
against  the  mortgagee. 

Guynn  v.  Wabash,  etc.,  Trust  Co.,  391,  394  (3),  395  (3). 

2.  Inconsistent  Claims. — Selroff. — Evidence. — ^Under  evidence  showing 
that  plaintifT  performed  services  for  two  canning  factories,  which, 
though  under  one  management,  were  operated  nominally  as  two 
companies,  and  that  plaintifif's  account  ran  against  the  first  company, 
would  warrant  a  conclusion  that  plaintiff  was  not  in  a  position  to 
assert  a  right  to  retain  the  proceeds  of  a  car  of  com.  canned  by  the 
second  company,  in  pimnent  of  commissions  eamea  on  sales  made 
for  the  management  of  such  factories,  and  at  the  same  time  deny 
defendant's  right  to  the  proceeds  of  such  com  under  an  assignment 
made  in  the  name  of  the  first  company  on  the  theory  that  such 
assignment  did  not  include  the  property  of  the  second  company. 

Gilbert  y.  First  Nat.  Bank,  611,  617  (5). 

EVIDENCE— 

See  Appeal  11,  13,  15,  64,  81,  82,  89,  118,  119;  Assault  and  Battery  3; 
Assignments  1,  2;  Boundaries  5,  6;  Counties  4;  Deeds  1,  6,  7; 
Drains;  Drunkards  1;  Estoppel  2;  Exemptions;  Fraudulent 
Conveyances  4,  5,  9;  Insurance  4,  8,  12;  Intoxicatinq  Liquors 
6-8;  Libel  and  Slander  2;  Master  and  Servant  9,  18,  24,  25,  28, 
34-36,  39,  41;  Mechanics'  Liens  14,  15;  New  Trial  4;  Railroads 
11,  30,  32,  33,  38,  44-46,  52;  Telbobaphs  and  Telbphombs  1,  7;  Trial 
2,  3,  6,  9, 11;  Trusts  4. 

Review  as  to,  see  Appeal  47-57. 

Where  the  transcript  of  the,  is  not  in  the  record,  there  is  no  question 
before  the  court  of  its  sufficiency,  see  Appeal  3. 

No  question  can  be  presented  on  appeal  on  the  sufficiency  of  the, 
unless  its  insufficiency  was  assigned  in  the  motion  as  a  cause  for 
new  trial,  see  Appeal  6. 
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EVIDENCE— Continned. 

Where  the  transcript  of  the,  is  not  in  the  record,  the  specification  in 
the  motion  for  new  trial,  that  the  decision  of  the  court  is  contrary 
to  law,  presents  the  same  question  as  that  raised  by  appellant's 
exceptions  to  the  conclusions  of  law,  see  Appeal  25. 

1.  Admission, — The  statement  made  by  defendant's  attorney  that 
no  evidence  would  be  introduced  to  dispute  the  location  of  certain 
comer  stones  did  not  amount  to  an  admission  that  such  stones  were 
correctly  located.  North  v.  Jones,  203,  215  (13). 

2.^  Admissibility, — Surveys, — Evidence  of  certain  surveys  would  be 
inadmissible  over  proper  objections  on  the  ground  that  neither  the 
records  of  the  surveys,  nor  any  other  evidence  introduced,  showed 
that  any  of  the  adjacent  landowners  had  any  notice  of  any  of  said 
surveys,  or  that  they  in  any  way  participated  in  or  consented  to 
the  making  of  such  survejrs.  Wagner  v.  Meyer,  22S,  224  (2). 

3.  Burden  of  Proof, — Presumptions. — ^Where  a  party  has  the  burden 
of  proof  upon  a  gjven  issue  and  a  rebuttable  presumption  arises  in 
his  favor,  either  as  a  result  of  evidence  introduced  or  from  facta 
judicially  known  by  the  court,  such  presumption  will  prevail  in 
Lis  favor  until  it  is  met  and  rebutted  by  evidence,  but,  while  in  such 
case  the  burden  of  going  forward  with  the  evidence  devolves  upon 
his  adversary,  the  burden  of  the  issue  does  not  shift. 

North  V.  Jones,  203,  212  16). 

4.  Expert  Evidence. — Lighting  of  Theatre. — In  an  action  for  injuries  to 
plaintiff  caused  by  defective  steps  in  the  aisle  of  a  theatre  building, 
where  the  theory  of  the  defense  was  that  it  had  provided  sufficient 
lamps  to  light  the  theatre,  it  was  proper  to  ask  an  expert  witness 
for  plaintiff  on  direct  examination  as  to  whether  there  was  a  better 
way  to  locate  the  light  for  the  purpose  of  distributing  it  in  and  around 
the  steps.  Valentine  Co.  v.  Sloan,  69,  73  (4). 

5.  Judicial  Notice. — The  court  takes  judicial  notice  of  the  rules  govern- 
ing the  survey  of  public  lands.  North  v.  Jones,  203,  211  (5). 

6.  Ownership  of  Note, — Assessment  Sheets, — In  an  action  by  the  widow 
and  only  son  of  a  deceased  payee  of  a  note,  assessment  sheets  showing 
that  the  note  had  not  been  listed  by  the  payee  were  admissible  in 
evidence  on  the  question  of  the  ownership  of  the  not«. 

Myers  v.  Manlove,  327,  334  (7). 

7.  Parol  Evidence. — Written  ^  Contract, — Where  a  written  contract 
appears  to  be  complete,  it  is  presumed  to  be  the  repository  of  the 
final  intention  and  agreement  of  the  parties,  and  it  cannot  be  changed, 
modified,  added  to  or  subtracted  from  by  proof  of  any  prior  or 
contemporaneous  parol  agreement,  except  as  to  the  consioeration, 
which  may  be  contradicted  by  parol,  unless  from  the  language  of 
the  writing  it  appears  that  the  stipulation  as  to  the  consideration 
is  contractual.  Wabash  R.  Co.  v.  Grate,  583,  595  (5). 

8.  Preponderance. — Burden  of  Proof. — Presumptions. — The  duty  of 
producing  a  preponderance  of  the  evidence  upon  a  given  issue  always 
rests  upon  tne  party  having  the  affirmative  of  such  issue,  and  the 
burden  of  proof  cannot  be  changed  or  shifted  by  any  presumption 
that  may  arise  during  the  introduction  of  the  evidence. 

North  V.  Jones,  203,  212  (7). 

9.  Presumptions. — Failure  to  Produce  Evidence. — ^Where  a  party  to  an 
action  has  at  his  command  testimony  presumably  favorable  to 
himself,  his  failure  to  produce  the  same  warrants  the  presumption 
that  such  testimony  if  produced  would  be  unfavorable  to  him. 

Judy  V.  Jester,  74,  89  (11). 
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10.  Res  Gestae.— 'Declaralions  of  Agent, — ^The  declarationa  of  an  agent 
while  actually  transacting;  the  business  which  his  principal  authorised 
him  to  transact  are  admissible  as  a  part  of  the  res  gestae. 

Snyder  v.  Frank,  301,  309  (3). 

11.  Weight  and  Sufficienq/.— Expert  Testimony. — The  weight  to  be 
given  to  expert  testimony  is  for  the  jury  to  determine. 

Kelly-Atkinson  Constr,  Co.  v.  Munson,  619, 628  (11). 

12.  Weight  and  Sufficiency. — Where  the  evidence  is  of  any  probative 
force  whatever,  the  weight  to  be  given  thereto,  and  the  inferences 
to  be  drawn  therefrom,  are  matters  for  the  jurv. 

Toledo,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  459,  466  (6). 

13.  Weight  and  Sufficiency. — Duty  of  Court. — New  Trial. — The  weight 
of  the  evidence  is  for  the  jury,  but  if  it  makes  a  mistake  where  the 
evidence  is  conflicting  the  trial  court  should  grant  a  new  trial. 

New  Albany,  etc..  Mills  Co.  v.  Senior,  453,  457  (7). 

EXCEPTIONS- 

To  conclusions  of  law,  see  Appeal  124,  125. 

The  final  report  of  an  executor  and  the,  thereto  stand  as  the  complaint 
and  answer  of  the  respective  parties,  see  Exex^utors  and  Aduinib- 

TRATORS  4. 

EXCEPTIONS,  BILL  OF— 

See  Appeal  26. 

EXECUTION— 

Sale,  see  Exeuptions  1-3. 

Of  deed  to  correct  prior  deed,  see  Deeds  8. 

EXECUTORS  AND  ADMINISTRATORS— 

See  Fraudulent  Conveyances  1. 

1.  Appointment. — Rights  of  Creditors. — A  creditor  of  a  decedent's 
estate  has  a  right  to  demand  that  an  administrator  shall  be  ap- 
pointed and  that  the  estate  shall  be  settled  in  the  mode  prescribed 
by  statute,  even  though  there  may  be  no  great  necessity  for  such 
appointment.  Holz  v.  Mercantile,  etc.,  Sav.  Co.,  194,  200  (4). 

2.  Appointment. — Annulment  of  Letters. — The  fact  that  the  heirs  of 
a  decedent,  after  the  appointment  of  an  administrator  for  his  estate, 
paid  the  amount  of  a  judgment,  the  only  debt  of  decedent,  into  the 
court  in  which  it  had  been  rendered,  could  not  operate  to  take  from 
the  court  appointing  the  administrator  the  power  to  make  such 
appointment,  or  compel  the  annulment  of  the  letters  issued,  but  was 
a  fact  for  the  consideration  of  such  court  in  the  exercise  of  its  dis- 
cretionary power.         Holz  v.  Mercantile,  etc.,  Sav.  Co.,  194,  200  (5). 

3.  Appointment.--Reinew.— While  §2737  Bums  1908,  Acts  1901  p.  281, 
is  mandatory  in  its  provision  that  the  widow  or  next  of  km  of  a 
decedent,  if  qualified,  shall  be  appointed  as  administrator  if  appli- 
cation for  such  appointment  is  made  within  twenty  days  from  the 
death  of  the  decedent,  after  the  lapse  of  such  twenty  days,  if  no 
appointment  has  been  made  and  a  necessity  therefor  exists,  the  court 
is  given  a  discretionary  power  by  subd.  4  of  said  section  to  i^point 
anv  competent  person  of  the  countv,  and  the  exercise  of  such  power 
will  not  be  disturbed  on  appeal  unless  there  has  been  a  clear  abuse 
thereof.  Holz  v.  Mercantile,  etc.,  Sav.  Co.,  194, 199  (3). 
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4.  Final  Report, — Exceptions, — The  final  report  of  an  executor  and  the 
exceptions  thereto  stand  as  the  complaint  and  answer  of  the  re- 
spective parties.  iShuey  v.  Lambert^  567, 572  (5). 

5.  Final  Report. — Exceptions. — Findings. — ^The  rule  that  the  failure 
of  the  court,  in  making  a  special  finding^  to  find  a  material  fact  is 
the  equivalent  of  finding  such  fact  asamst  the  party  having  the 
burden  of  proving  the  same,  is  applicaole  to  a  trial  of  the  exceptions 
to  the  final  report  of  an  executor.       Shuey  v.  Lambert,  567,  573  (6). 

6.  Final  Report. — Exceptions. — Sufficiency. — ^Exceptions  by  a  husband 
to  the  final  report  of  the  executor  under  the  will  of  his  deceased 
wife,  denying  the  executor's  right  to  credit  for  certain  expenses  of  last 
sickness  and  funeral  incurred  without  the  knowledge  or  consent  of  the 
husband,  and  for  the  payment  of  the  debts  of  the  estate  and  costs 
of  administration,  as  against  such  husband's  one-third  interest  in 
the  proceeds  of  the  sale  of  his  wife's  real  estate,  were  sufficient 
to  cnallenge  the  executor's  right  to  obtain  credit  for  the  several 
items  BO  as  to  reduce  the  amount  due  such  husband  below  such 
one-third.  Shuey  v.  Lamberty  567,  571  (1). 

?•  Exceptions  to  Final  Report.^-Amended  Report.— -Effect. -^Wbere 
exceptions  are  sustained  to  the  final  report  of  an  executor,  his  amend- 
ed report,  filed  in  obedience  to  the  order  of  the  court,  is  not  filed 
in  the  sense  of  an  amended  pleading,  but  such  report  as  amended 
and  approved  by  the  court  is  in  fact  the  judgment  of  the  court,  so 
that  exceptions  to  the  conclusions  of  law  stated  on  the  trial  of  ex- 
ceptions to  a  final  report  are  effective  to  test  the  correctness  of 
such  conclusions  on  any  question  raised  by  the  exceptions  to  such 
report,  unless  the  amendments  ordered  and  made  have  cured  the 
error,  if  any,  shown  by  such  original  exceptions. 

Shuey  v.  Lambert^  567,  572  (2). 

8.  Final  Report.— Claims  for  Credits. — The  claims  of  an  executor  in 
his  final  report  for  credits  against  the  funds  of  the  estate  are  in  the 
nature  of  separate  complaints,  or  allowances,  and  exceptions  thereto 
place  the  burden  on  the  executor  to  establish  by  competent  evidence 
the  correctness  <A  his  report  as  to  all  matters  embraced  in  such 
exceptions.  Shuey  v.  Lambert^  567,    572  (4). 

9.  Objections  to  Approval  of  Amended  Report. — Motion  for  New  Trial. — 
The  correctness  of  the  court's  approval  of  the  amended  final  report 
of  an  executor  may  be  tested  b3r  a  motion  for  a  new  trial  on  the  ground 
that  the  decision  of  the  court  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law.  Shuey  v.  Lambert,  667, 572  (3). 


i4.i  w/i  I : 


'lONS- 


1.  Execution  Sale. — Transfer  of  Property  Exempt. — ^Where  a  judgment 
is  founded  on  contract,  the  judgment  debtor,  if  a  resident  house- 
holder, and  his  entire  estate  does  not  exceed  in  value  the  amount 
which  he  is  authorized  to  claim  as  exempt  from  sale  on  such  judg- 
ment, may,  before  such  sale  occurs,  sell  or  dispose  of  any  or  all  of 
his  property  and  the  purchaser  will  take  it  free  from  the  lien  of  the 
judgment,  or  the  lien  of  any  execution  that  may  have  been  issued 
thereon.  Kirk  v.  Macy,  17, 21  (3). 

3.  Execution  Sale.— Transfer  of  Exempt  Real  EstaU.— Rights  of  Pwr^ 
chaser. — Quieting  Title. — ^Where  a  judgment  debtor  on  a  ju({gment 
founded  on  contract,  who  is  a  resident  householder  and  whose  entire 
estate  does  not  exceed  in  value  the  amount  which  he  is  authorised 
to  claim  as  exempt  from  sale  on  such  judgment,  disposes  of  any  of 
his  real  estate  bclore  such  sale  occurs,  the  purcnaser  may  maintain 
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an  action  to  quiet  his  title  against  the  lien  of  the  judgment,  if  he 
commences  his  suit  before  such  real  estate  is  sold  under  the  judn;- 
ment.  Kirk  v.  Macy,  17,  21  (4). 

3.  ExecfdUm  Sales. — Statutes.— Construction, — Although  §756  Bums 
1908,  §714  R.  S.  1881,  providing  that,  to  be  entitled  to  the  benefit 
of  exemption  from  execution  sale,  the  judgment  debtor  should  make 
out  and  deliver  to  the  officer  holding  the  writ  a  sworn  inventory 
of  all  his  property,  the  law  that  exempts  from  sale  on  execution  is 
to  be  liberally  construed  and  its  application  is  not  limited  to  cases 
which  fall  directly  within  its  strict  letter,  but  is  extended  to  all 
cases  that  come  within  the  spirit  and  equity  of  the  law,  so  as  to 
promote  and  secure  the  object  intended.      Kirk  v.  Macy,  17,  20  (2). 

4.  Qrdeting  Title  to  Property  Purchased  Before  Execution  Sale. — Com- 
jdaint. — Evidence. — Admissibility. — In  an  action  brought  before  ex- 
ecution sale  to  quiet  title  to  real  estate  purchased  from  the  judg- 
ment debtor,  evidence  of  the  value  of  tne  debtor's  property  was 
admissible  under  the  allegations  of  the  complaint  that  the  judgment 
was  not  and  had  at  no  time  been  a  lien  on  such  real  estate. 

Kirk  V.  Macy,  17,  22  (8). 

5.  Quieiing  Title  to  Property  Purchased  Before  Execution  Sale. — Evi- 
dence.—Sufficiency. — In  &n  action  brought  before  execution  sale  to 

3uiet  title  to  real  estate  purchased  from  the  judgment  debtor,  evi- 
ence  showing  that  the  debtor's  interest  in  real  property  was  worth 
less  than  $600  and  that  he  had  no  imincumbered  personal  property, 
but  not  showing  that  he  did  not  have  incumbered  personal  property 
of  sufficient  value  to  defeat  his  claim  to  exemption,  is  insumcient 
to  sustain  a  finding  and  judgment  for  plaintiff. 

Kirk  v.  Macy,  17,  23  (10). 

6.  Quieting  Title  to  Property  Purchased  Before  Execution  Sale.— Com" 
flaint. — Sufficiency. — Allegations  as  to  Schedule. — In  an  action  brought 
before  execution  sale  to  auiet  title  to  real  estate  purchased  from  a 
judgment  debtor,  and  which  such  debtor  could  have  claimed  as 
exempt  from  sale  on  execution,  a  complaint  alleging  that  such  judg- 
ment ''is  not  and  at  no  time  has  been  a  lien  upon  said  real  estate, 
or  upon  any  interest  therein/'  was  sufficient  without  alleging  that 
plaintiff  had  filed  a  schedule  showing  the  value  of  the  debtor's 
property,  since  the  filing  of  such  schedule  is  not  essential  to  main- 
taining the  action.  Kirk  v.  Macy,  17,  22  (6). 

7.  Rights  of  Purchaser  of  Exempt  Real  Estate. — Quieting  Title. — Equi' 
table  Principles. — The  right  of  the  purchaser  of  real  estate,  which 
the  vendor  could  have  claimed  as  exempt  from  sale  on  execution, 
to  maintain  an  action  commenced  before  the  execution  sale  to  quiet 
his  title  thereto  as  against  the  judgment  lien  rests  on  equitable 
principles.  Kirk  v.  Macy,  17,  22  (5). 

EXPERT  TESTIMONY— 

The  weight  to  be  given  to,  is  for  the  jury  to  determine,  see  Evidence 
11. 

EXTRADITION— 

1.  Right  to  Send  Fugitive  Out  of  State. — ^A  fugitive  from  another  state 
may  not  lawfullv  be  sent  out  of  this  State  until  identified  by  a  court 
designated  in  the  statute.  Vollmer  v.  Board,  etc.,  149,  155  (5). 

2.  Identification  of  Fugitive. — Statutes. — Justices  of  the  Peace. — The 
authority  granted  by  §§1900-1903,  1905,  1907  Bums  1908,  dealing 

Vol.  53—47 
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with  the  procedure  in  the  apprehension  and  identification  of  fuj^itives 
from  justice  from  other  states  found  in  this  State,  and  authorizing  the 
necessary  steps  to  be  taken  before  any  "court,  judge  or  justice  of 
the  peace  authorized  to  issue  warrants  in  criminal  cases,"  does  not 
authorize  the  identification  of  the  accused  before  a  justice  of  the 
peace  after  he  is  in  custody  on  the  warrant  of  the  Governor  <^  this 
State.  Vollmer  v.  Board,  etc,,  149, 154  (3). 

3.  Expenses  of  Officer.— SUUules.—" Judge. "—''Justice  of  the  Peace,"— 
Construing  as  a  whole  the  statutory  provisions  relating  to  the  ap- 

Srehension  and  extradition  of  fugitives  from  justice  TiSI  1892-1909 
»ums  1908),  it  was  not  the  legislative  intent  in  the  act  of  March 
6,  1909  (Acts  1909  p.  165),  amendatory  of  §42  of  the  act  of  March 
10,  1905  (Acts  1905  p.  584,  $1909  Bums  1908),  to  include  justice 
of  the  peace  as  '^judges"  before  whom  the  proceedings  provided 
by  said  section  are  authorized  for  the  apprehension  of  fugitives 
from  justice  who  are  beyond  the  State,  so  that  where  such  proceedings 
were  had  before  a  justice  of  the  peace,  his  certification  of  the  ex- 
penses incurred  in  apprehending  and  returning  the  fugitive  did  not 
create  any  demand  against  the  county. 

Vollmer  v.  Board,  etc.,  149,  154  (4),  155  (4). 

FALSE  REPRESENTATIONS— 

See  Fraud  4. 

FEDERAL  COURTS— 

The  mode  of  service  prescribed  by  the  laws  of  a  state  for  obtaining 
jurisdiction  over  foreign  corporations,  which  is  by  the  local  courts 
recognized  as  valid  obtains  similar  recognition  in  the  federal  courts, 
in  so  far  as  the  same  affects  property  of  foreign  corporations  within 
such  state,  see  Corporatioks  14. 

FEES— 

See  Clerks  op  Courts. 

For  naturalization,  see  Aliens  1-3. 

FELLOW  SERVANT— 

Negligence  of,  see  Master  and  Servant  5,  27,  28,  30. 

FINDINGS— 

See  Trial. 

FIRE  INSURANCE— 

See  Insurance  2-12. 

FIRES- 

See  Railroads  26-32. 

FORECLOSURE— 

Of  mortgages,  see  Mortgages  1. 

Of  mechanics'  liens,  see  Mechanics'  Liens  4-13. 


FOREIGN  CORPORATIONS 

See  Corporations  5-15. 

Mode  of  service  on,  see  CoNSTrrurioNAL  Lav/  2. 
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FRAUD— 

1.  Conveyance  Obtained  by  Fraud. — Action  for  Damages. -Complaint, — 
ParHes, — Husband  and  Wife. — ^A  complaint  alleging  facts  showing 

'  that  a  husband  was  defrauded  out  of  land,  the  title  to  which  was 
in  his  name,  and  in  the  conveyance  of  which  his  wife  joined,  shows 
such  an  interest  in  the  wife  as  makes  her  a  proper  party  plaintiff 
with  her  husband  in  a  suit  to  recover  damages  for  such  alleeed 
fraud.  Judy  v.  Jeater^  74,  85  (5). 

2.  Action. — Complainl. — ^A  complaint  by  a  property  owner  against 
a  railroad  company  for  damages  resultmg  from  defendant's  removal 

'  of  its  shops,  etc.,  to  another  city,  is  insufficient  on  the  theory  of 
fraud,  notwithstanding  some  of  its  averments  indicate  that  it  pro- 
ceeds on  the  theory  that  plaintiff  was  induced  to  purchase  his  property 
by  defendant's  fraudulent  representations,  wnere  it  contains  no 
averments  that  such  representations  were  false,  or  that  they  were 
fraudulently  made  knowing  them  to  be  false,  or  that  they  were 
recklessly  made  not  knowing  whether  they  were  true,  or  that  they 
were  made  for  the  purpose  of  cheating  or  defrauding  plaintiff. 

Wabash  R.  Co.  v.  Orate,  683,  688  (1),  689  (1). 

3.  Representations  of  Value. — Although  representations  as  to  value 
are  not  ordinarily  sufficient  to  support  a  charge  of  fraud,  where  the 
vendor  of  real  estate  assumes  to  have  special  knowledge  of  the  value 
of  the  property,  and  knows  that  the  vendee  is  ignorant  of  the  value 
and  inexperienced,  and  that  he  is  trusting  entirely  to  the  good  faith 
and  judgment  ci  the  vendor,  the  vendor^s  representations  of  value, 
made  under  such  circumstances  as  the  basis  lor  a  contract  between 
the  parties,  may  be  regarded  as  representations  of  material  facts. 

Judy  V.  JesUr,  74,  86  (6). 

4.  False  Representations. — Existing  vr  Past  Facts. — Representations 
08  to  Future  Acts. — ^Alleged  statements,  representations,  acts  and 
conduct  which  were  not  made  with  reference  to  an  alleged  existing 
or  past  fact,  but  which  relate  to  and  are  representations,  statements 
ana  conduct  with  reference  to  a  thing  to  be  done  in  the  future,  are 
insufficient  grounds  on  which  to  oredicate  fraud. 

Wabash  R.  Co.  v.  OraU,  683,  689  (2) 

6.  Fraudulent  Representations. — Inability. — Defendant  in  an  action  for 
damages  for  fraud  practiced  on  plaintiff  in  the  exchange  of  real 
estate,  cannot  escape  liability,  where  he  assumed  to  know  the  facts 
and  made  false  statements  of  material  matters  to  induce  plaintiff 
to  make  the  trade,  knowing  that  the  statements  were  false  and  that 
plaintiff  was  relying  upon  their  truthfulness,  and  by  his  management, 
connivance,  trickery  and  overpowering  influence,  induced  plaintiff 
to  rely  on  same  and  prevented  him  from  investigating  to  ascertain 
the  facts.  Judy  v.  Jester,  74,  88  (10). 

6.  Fraudulent  Representations. ^Jomplaint. — Sufficiency. — Findings. — 
In  an  action  for  damages  for  fraud  perpetrated  in  an  exchanse  of 
real  estate,  where  the  culegations  of  the  complaint,  and  the  finain^ 
of  fact  in  support  thereof,  showed  that  defendant  stated  that  his 
land  was  first-class  agricultural  land,  composed  of  black  loam  with 
a  clay  subsoil  and  was  suitable  for  tne  raising  of  all  kinds  of  grain, 
that  the  whole  farm  was  as  good  as  the  small  portion  pointed  out 
to  plaintiff,  that  the  soil  was  as  deep  and  as  good  and  of  the  same 
quality  as  that  of  a  farm  previously  examined  by  plaintiff,  and  as 
good  in  every  particular,  and  that  the  farm  had  deep  and  productive 
soil  over  all  its  surface  except  about  three  acres,  and  that  the  state- 
ments were  knowingly  and  falsely  made  for  the  purpose  of  defrauding 
plaintiff,  fraud  was  sufficiently  shown.       Judy  v.  Jester,  74,  87  (7). 

7*  Reliance  on  Fraudulent  Representations. — ^While  one  may  not  relv 
upon  the  truth  of  a  statement  which  he  knows  to  be  untrue,  er  which 
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Lb  manifest!  V  false,  he  may  rely  on  the  express  statement  of  an  ex- 
isting fact,  the  truth  of  which  is  unknown  to  nim,  but  which  is  asserted 
by  the  other  party  as  a  basis  for  mutual  agreement. 

Judy  V.  J  eater  y  74,  87  (8). 

8.  Reliance  on  FraudulerU  Repreeentations. — Negligence  of  Parly  De- 
frauded.— Where  it  was  shown  that  plaintiff  was  taken  into  a  section 
of  country  in  which  he  was  unacquainted,  that  his  credulity,  imo- 
rance  of  values  and  inexperience  were  known  to  defendant,  that  alter 
looking  at  one  farm  with  a  view  of  trading  for  it  defendant  took  him 
to  another  which  he  only  casually  observed  with  no  idea  or  in- 
tention of  purchasing,  that  on  the  way  back  to  the  station  defendant 
made  representations  as  to  the  latter  farm  and  of  helftful  advice 
given  to  other  persons  in  similar  transactions,  and  thus  induced  the 
plaintiff  to  suggest  a  trade  for  the  latter  farm,  that  they  were  travel- 
mg  in  the  ni^ht,  and  that  early  the  next  morning  plaintiff  was  at 
home  sixty  miles  awav,  but  that  he  was  still  under  the  influence  and 
domination  of  defendant,  and  without  convenient  means  to  learn 
the  facts  for  himself,  it  cannot  be  said  as  a  matter  of  law,  that  he 
was  so  negligent  ajs  to  bar  his  right  to  recover  for  the  fraud  practiced 
on  him.  Judy  v.  Jester,  74,  88  (9). 

FRAUDULENT  CONVEYANCES— 

See  Hdsband  and  Wife  6. 

1.  Action  by  Administrator  to  Set  Aside  Conveyance  of  Decedent.-— Com- 
plaint.— Necessary  Allegations. — In  an  action  by  an  administrator, 
on  behalf  of  the  creditors  of  the  estate,  to  set  aside  the  fraudulent 
conveyance  of  the  decedent,  it  is  necessary  to  aver  that  at  the  time 
of  the  conveyance  the  decedent  was  insolvent  and  did  not  have 
enough  property  subject  to  execution  to  pay  his  then  existing  debts, 
and  that  he  had  no  property  subject  to  execution  when  the  suit  was 
brought.  Larch  v.  Hoh,  56,  69  (1). 

2.  Complaint. — St^fficiency. — Supplemental  Complaint. — A  supplemental 
complaint  relates  back  to  the  filing  of  the  original  complaint,  so 
that  where  the  original  complaint  in  an  action  to  set  aside  a  fraudu- 
lent conveyance  alleged  that  the  defendant  had  no  other  property 
at  the  time  of  such  convevance,  or  at  the  time  of  the  commencement 
of  the  action  out  of  which  plaintiff's  debt  could  be  made,  a  supple- 
mental complaint  filed  after  the  defendant's  death,  and  on  the 
substitution  of  his  administrator  as  a  defendant,  was  not  objection- 
able on  the  ground  that  it  failed  to  aver  what  property  the  decedent 
owned  at  the  time  of  his  death,  or  that  his  administrator  did  not 
have  on  hand  sufficient  assets  to  pay  decedent's  debts. 

Larch  v.  Hoh,  56,  59  (2). 

3.  Extent  of  Invalidity. — ^A  conveyance^  made  for  the  fraudulent  pur- 
pose of  cheating,  hindering  and  delasnng  the  creditors  of  the  grantor, 
IS  void  in  its  entirety.  Larch  v.  Hoh,  56,  65  (5). 

4.  Evidence. — Sufficiency. — Evidence  is  insufficient^  to  sustain  the 
setting  aside  ot  a  mortgage  on  the  ground  that  it  is  a  fraud  against 
creditors,  where  it  is  not  shown  that  the  mortgagor  had  no  other 
property  subject  to  execution.  Larch  y.Hoh,  66,  68  (11). 

5.  Sufficiency  of  Evidence. — Fraud. — In  an  action  to  set  aside  as  fraud- 
ulent a  mortgage  executed  by  the  debtor  to  his  mother  on  his  in- 
terest in  real  estate  left  by  his  father,  where  it  affirmatively  appears 
from  the  evidence  that  the  mortgage  was  executed  to  secure  a  bona 
fide  indebtedness  due  to  his  mother,  that  the  mortgage  was  agreed 
upon  before  it  was  known  by  either  of  them  that  the  plaintiff  had  not 
filed  his  note  as  a  claim  against  the  estate  of  the  debtor's  father, 
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who  had  been  surety  for  the  debtor  on  the  note  held  by  plaintiff, 
that  at  the  time  of  executing  the  mortgage  neither  the  debtor  nor 
his  mother  knew  that  it  would  in  any  way  affect  the  collection  of 
plaintiff's  note,  and  that  the  mortgage  was  taken  by  the  mother  for 
the  purpose  of  preventing  litigation  and  to  make  herself  safe,  there 
is  no  fraud  shown  to  support  a  judgment  for  plaintiff. 

Larch  v.  Holz,  66,  60  (3),  63  (3),  67  (3). 

6.  Failure  to  Record  Deed, — Effect, — Special  findings  that  a  testatrix, 
.  after  devising  all  her  real  estate  to  a  son  and  daughter,  conveyed 

the  same  to  her  daughter,  that  the  latter  did  not  record  the  deed 
or  disclose  its  existence,  but  after  the  death  of  the  testatrix  joined 
her  brother  in  procuring  the  probate  of  the  will  and  thereafter  per- 
mitted him  in  good  faith  to  obtain  a  loan  secured  by  mortgage  on 
the  real  estate,  presents  a  case  within  the  spirit  of  §3962  Bums 
1908,  §2931  R.  S.  1881,  providing  that  every  conveyance  not  recorded 
within  forty-five  days  from  date  of  execution  shall  be  fraudulent 
and  void  as  against  any  subsequent  bona  fide  purchaser,  lessee  or 
mortgagee,  so  that  6uch  deed  must  be  deemed  fraudulent  as  against 
the  mortgagee.       Guynn  v.  Wabash,  etc,  Trust  Co.,  391,  39$  (5). 

7.  Fraudulent  Grantee. — Trusts. — A  fraudulent  srantee  holds  the  land, 
conveyed  to  him  in  fraud  of  the  grantor's  creaitors,  in  trust  for  such 
creditors.  Darby  v.  Vinnedge,  525,  534  (7). 

8.  Fraud. — Burden  of  Proof. — Fraud  is  never  presumed,  but  the  burden 
of  proving  it  is  upon  him  who  alleges  it,  so  that  the  burden  is  upon 
one  who  claims  tnat  a  conveyance  was  in  fraud  of  creditors  to  show 
that  fact.  Larch  v.  HoU,  56,  65  (6). 

9.  Fraud. — Evidence. — Knowledge  on  the  part  of  a  creditor  of  the 
existence  of  other  debts  at  the  time  of  accepting  a  mortgage  to  secure 
his  claim,  and  that  such  other  creditors  had  taken  no  steos  to  collect 
or  secure  their  claims,  and  that  the  acceptance  of  sucn  mortgage 
would  render  the  other  debts  impossible  of  collection,  would  not  be 
evidence  of  fraud,  if  the  debt  for  which  the  mortgage  was  given  was 
bona  fide.  Larch  v.  Hoh,  66,  67  (10). 

10.  Preferences. — An  insolvent  debtor  may  lawfully  prefer  one  or 
more  of  his  creditors  by  payment,  mortgage,  pledge  or  deed,  to  the 
exclusion  of  the  others,  and  the  validity  of  such  preference  is  not 
affected  by  the  fact  that  the  preferred  creditor  is  a  near  relative  of 
the  debtor.  Larch  v.  HoU,  56,  66  (8). 

11.  Prejerences. — The  fact  that  the  giving  and  acceptance  of  a  mort- 

?;age  or  other  security,  given  to  secure  an  honest  debt  and  in  good 
aith  accepted  for  that  purpose,  operates  to  defeat  the  claims  o^ 
other  creditors,  affords  no  grounds  for  complaint  on  the  part  of  the 
latter.  Larch  v.  Holz,  56,  66  (7). 

12.  Preferences. — Right  of  Creditor  to  Procure  Preference. — In  the 
absence  of  statutory  prohibition,  it  is  neither  a  legal  nor  moral  wrong 
for  a  creditor,  even  with  knowledge  that  other  creditors  will  be  de- 
prived of  obtaining  payment  of  or  security  for  their  claims,  to  obtain 
payment  of  or  security  for  his  honest  claim,  and  he  is  not  bound  to 
abate  any  degree  of  vigilance  in  doing  so,  in  order  to  give  some  other 
creditor  an  equal  chance.  Larch  v.  BoU,  56,  66  (9), 

FRAUDULENT  REPRESENTATIONS— 

See  Fraud  5-8. 

FUNERAL  EXPENSES-- 

See  Descent  and  Distribution  3. 
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OiftM  Inlet  ViooB. — Delivery. — Action. — ^Where  a  decedent  executed 
deeds  to  his  real  estate  and  assigned  notes,  certificates  of  deposit 
and  stock  certificates,  and  placed  them  in  separate  envelopes  ad- 
dressed to  his  several  children,  and  delivered  the  envelopes  to 
another  to  be  delivered  to  the  children  after  his  death,  the  children 
took  by  gift  inter  vivost  so  that  in  an  action  on  one  of  the  notes,  the 
plaintiff  sued  as  his  father's  donee  inter  vivos,  etid  not  as  a  devisee 
or  heir  m  his  estate.  Snyder  v.  Prank,  301,  905  (1). 

GUARDIAN  AND  WARD— 

See  Appeal  19. 

Discharge  of  guardian,  see  Drunkards  2,  3. 

HARMLESS  ERROR— 

See  Appeal  78,  107-121;  Carriers  6. 

mGHWAYS— 

Tracks  in,  see  Railroads  53,  54. 

Injury  to  travelers  on,  see  Nbquqbncb  17. 

Occupation  of,  by  telephone  company  and  railroad  company,  see 
Electricitt  4. 

HUSBAND  AND  WIFE— 

See  Descent  and  Distribution  1-4;  Fraud  1. 

Under  §3016  Bums  1908,  a  surviving  husband  acquires  one-third  <^ 
his  deceased  wife's  real  estate  free  from  her  postnuptiid  debts,  see 
Descent  and  Distribution  1. 

1.  Wife's  Inchoate  Interest  in  Husband* e  Lands. — Nature  of  InUreH. — 
The  wife's  interest  in  her  husband's  real  estate  is  an  estate  in  the 
land  itself,  and  not  a  mere  encumbrance  resting  upon  it. 

Judy  V.  Jester^  74,  85  (3). 

2.  Rights  of  Wife  in  Husband^s  Real  Estate.— The  law  looks  with  favor 
upon  the  wife'^s  interest  in  her  husband's  real  estate,  as  well  as  upon 
her  marital  rights  as  widow  in  such  real  estate. 

Darby  v.  Vinnedge,  525,  532  (1). 

3.  Rights  of  Wife  in  Husband* s  Real  Estate.— Tax  Liens.— The  widow 
of  a  deceased  husband  or  the  wife  of  a  judgment  debtor,  is  entitled 
to  have  a  lien  for  taxes  against  the  property  owned  by  the  husband 
paid  out  of  the  two-thiros  c^  his  lands. 

Darby  v.  Vinnedge,  625,  533  (4). 

4*  Lands  Purchased  on  Contract, — Rights  of  Wife. — Enforcement  of 
Vendor's  Lien. — ^A  wife  may  claim  her  one-third  in  lands  purchased 
by  the  husband  on  contract,  and  may  compel  the  holder  of  the  ven- 
dor's lien  to  ^diaust  the  husband's  two-thirds  before  selling  her 
one-third.  Darby  v.  Vinnedge,  525, 533  (3). 

5.  Conveyances. — Release  cf  Wife's  Inchoate  Interest. — Presumptions. — 
A  wife's  release  of  her  inchoate  interest  in  her  husband's  land  may 
be  a  valuable  consideration  for  a  promise  to  her;  and  it  will  be  pre- 
sumed, in  the  absence  of  any  agreement  to  the  contrary,  that  the 
inducement  for  her  releasing  such  inchoate  right  by  joining  the 
husband  in  a  conveyance  of  his  land,  as  to  the  grantees,  was  the 
consideration  paid  by  the  latter  for  the  land  conveyed. 

Judy  V.  JesUr,  74,  84  (2). 
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6.  Fraudulent  Conveyances, — Setting  Aside  Conveyance, — Rights  of 
Grantor's  Wife. — Street  Improvement  Liens, — Where  a  conveyance 
by  husband  and  wife  was  set  aside  as  fraudulent  as  against  his  cred- 
itora,  and  the  real  estate  was  sold  at  judicial  sale  to  the  creditors, 
subject  to  the  rights  of  the  wife,  but  prior  to  the  proceedings  to  set 
aside  such  conveyance,  the  fraudulent  grantee  had  signed  a  waiver 
in  order  to  procure  the  privilege  of  paying  an  assessment  lien  for 
street  improvements  in  installments,  such  wife,  as  against  the 
creditors,  could  compel  the  sale  of  the  interest  of  such  creditors  and 
the  application  of  the  proceeds  to  the  pa3rment  of  such  lien  before 
resorting  to  her  interest  for  its  payment. 

Darby  v.  Vinnedge,  625,  633  (6),  634  (6). 

IDEM  SONANS- 

See  Names. 

IDENTIFICATION— 

Of  fugitive,  see  Extradition  2. 

IMPROVEMENTS— 

Public,  see  Municipal  Corporations  1-6. 
Street,  see  Municipal  Corporations  7. 

INJUNCTION— 

1.  Right  to  Relief,— Continuous  Trespass, ^Inadequacy  of  Legal  Remedy, 
— Injunctive  relief  may  be  grantea,  even  though  plaintiff  may  have 
a  legal  remedy,  if  the  trespass  is  continuous  in  its  nature,  or  con- 
sists of  constantly  recurring  acts,  which  would  render  resort  to  the 
legal  remedy  impractical  because  of  a  multiplicitv  of  suits  and  the 
consequent  smaUness  of  the  damages  that  could  be  recovered  in 
each  case  when  compared  with  the  expense  entailed. 

Knickerbocker  Ice  Co,  v.  Surprise,  286,  291  (2). 

2.  Inadequacy  of  Remedy  at  Law. — Complaint, — Sufficiency, — ^A  com- 
plaint, alleging  that  plaintiff  is  the  owner  of  certain  real  estate,  a 
part  of  which  is  covered  by  water  on  which  ice  forms,  that  defend- 
ant is  engaged  in  cutting  and  removing  ice,  that  from  time  to 
time  in  past  years  the  defendant  has  cut  and  removed  ice  on  plain- 
tiff's land,  and  is  now  engaged  in  cutting  and  removing  ice  therefrom, 
and  that  unless  defendant  is  restrained  its  acts  will  make  necessary 
a  multiplicity  of  suits,  and  that  the  enforcement  of  plaintiff's  rights 
at  law  or  by  criminal  prosecutions  would  produce  oreaches  of  the 
peace  and  other  improper  conditions,  states  facts  showing  that  plain- 
tiff has  no  adeauate  remedv  at  law,  and  is  sufficient  to  entitle  him 
to  injunctive  relief.      Knickerbocker  Ice  Co,  v.  Surprise,  286,  291  (1). 

INNUENDO- 

See  Libel  and  Slander  1. 

INSPECTION— 

Duty  of,  see  Master  and  Servant  29. 

INSTRUCTIONS— 

See  Trial. 
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1.  Action, — ComplaM, — Sv^fficiency, — Performance  of  Coniitiona. — ^A 
oomplaint  on  an  accident  insurance  contract  which  seta  out  the 
contract  as  an  exhibit  and  alleges  generally  the  performance  of  all 
the  conditions  thereof  by  the  plaintiff,  and  also  states  the  time, 
place  and  nature  of  the  injury  sufferea  by  plaintiff,  was  sufficient 
CO  withstand  a  demurrer. 

Federal  Casualty  Co.  v.  Taylor,  565,  566  (1). 

2.  Fire  Insurance.--^omplai7U,'^tiffi>ciency. — ^A  complaint  on  a  fire 
policy  alleging  that  on  a  certain  day  the  insured  "gave  the  defend- 
ant company  due  notice  of  oroof  of  said  fire  and  also  he  has  duly 
performed  on  his  part  all  tne  conditions  required  by  said  policy 
of  insurance/'  sufficiently  avers  a  performance  of  the  conditions  oS 
the  policy.     Manufacturers  Mut,  Fire  Ins.  Co.  v.  Svxxney,  429, 432  (3). 

3.  Fire  Insurance. — Complaint. — Sufficiency. — Initial  Attack  on  Appeal. 
— In  an  action  on  a  fire  insurance  policy,  the  complaint  alleging  that 
on  a  certain  day  the  insured  was  the  owner  of  certain  property  and 
that  defendant  on  that  day  executed  and  delivered  a  policy  of  in- 
surance thereon,  and  that  a  number  of  days  thereafter  the  property 
was  destroyed  bv  fire,  though  perhaps  insufficient  to  witnstand  a 
demurrer  for  failure  to  directly  aver  that  insured  was  the  owner 
of  the  property  at  the  time  of  the  fire,  is  sufficient  as  against  ob- 
jection presented  for  the  first  time  on  appeal. 

Manufacturers  Mul.  Fire  Ins.  Co.  v.  Swaney,  429,  433  (4). 

4.  Fire  Insurance. — Evidence. — Admissibility. — In  an  action  on  a  fire 

Ealicy,  testimony  of  plaintiff  showing  knowledge  of  her  title  by  the 
roker,  through  whom  the  insurance  was  placed^  was  admissible, 
since  knowledge  by  him  of  facts  relating  to  tne  validity  of  the  policy 
is  imputed  to  the  company.     Western  ins.  Co.  v.  Ashby,  518,  524  (7). 

5.  Fire  Insurance. — Insurance  Brokers. — Knowledge. — ^An  insurance 
broker,  acting  within  the  scope  of  his  authority,  is  the  agent  of  the 
company  from  which  he  procures  insurance,  and  his  Knowledge 
relating  to  the  risk  is  bindingon  the  company,  though  not  communi- 
cated to  it.  Western  Ins.  Co.  v.  Ashhy,  518,  523  (4). 

6.  Fire  Insurance.— Condition  Avoiding  Policy. — Waiver. — An  insurance 
company,  having  knowledge  of  facts  which  would  enable  it  to  avoid 
the  policy  by  requiring  proof  of  loss  in  the  event  of  a  loss,  and  by 
failins  to  give  timelv  notice  of  its  election  to  avoid,  waives  the  right 
to  d^eat  recovery  by  reason  of  such  facts. 

Western  Ins.  Co.  v.  Ashby,  518,  524  (5). 

7.  Fire  Insurance.— Condition  Avoiding  Policy. — Construction. — Waiver. 
—A.  provision  in  a  fire  policy  that  it  shall  oe  void  upon  certain  con- 
ditions, means  that  the  policy  is  voidable  at  the  option  of  the  in- 
surer, and  unless  the  insurer,  on  leamins  of  the  conditions,  acts 
with  reasonable  promptness  in  notifying  the  insured  of  its  election 
to  avoid  the  policy  and  in  restoring  or  offering  to  restore  the  un- 
earned premium,  it  thereby  waives  its  right  to  declare  the  policy 
void.  Western  Ins.  Co.  v.  Ashby,  518,  523  (3). 

8.  Fire  Insurance. — Waiver  of  Conditions. — Evidence. — In  an  action  on 
a  fire  policy,  evidence  that  the  insurance  broker  knew  that  plaintiff's 
title  to  personal  property  covered  by  the  policy  was  not  absolute, 
and  that  the  agents  who  issued  the  policy  had  knowledge  of  the 
property  and  knew  that  such  policy  and  another  covered  the  same 
property,  and  that  it  waa  through  the  oversight  of  such  agents 
that  permission  to  carry  other  insurance  was  not  inserted  in  the 
policy  sued  on,  warranted  the  jury  in  finding  that  defendant  had 
waived  any  condition  in  thepolicy  by  which  it  might  have  avoided 
liability.  Western  Ins.  Co.  v.  Ashby,  518,  524  (6). 
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9.  Conditions. — PToofa  of  Death, — Time  for  Bringing  Suit.-^Waiver. — 
Where  an  insurance  company,  after  twice  receiving  notice  or  the  death 
of  the  insured,  wrote  the  beneficiary  that  the  policy  would  be  paid 
as  soon  as  the  company  could  take  action  on  it,  and  that  litigation 
would  only  complicate  matters,  it  thereby  waived  conditions  in 
the  policy  requiring  the  proofs  of  death  to  be  made  on  blanks  fur- 
nished by  the  company,  and  limiting  the  time  for  suing  thereon. 

Continental  Casualty  Co.  v.  Hunt,  657  (1). 

10.  Fire  Insurance. — Stipulations  Against  Assignment.— Operation. — 
The  provision  of  a  fire  policy  against  assignment  before  a  loss,  is 
not  violated  unless  there  has  been  a  transfer,  either  in  writing  or 
by  actual  delivery,  and  in  the  absence  of  such  a  transfer,  the  mere 
promise  of  the  assured  before  a  loss  to  assign  the  policy,  together 
with  his  statement  after  the  loss  that  he  had  assigned  same,  will 
not  avoid  the  policy. 

Manufactwrers  Mut,  Fire  Ins.  Co.  v.  Swaney,  420,  435  (9). 

11.  Fire  Insurance. — Stipulations^  Against  Incumbrances. — Waiver, — 
Where  there  is  no  written  application  for  insurance,  and  no  ques- 
tions are  asked,  and  no  statements  are  made  by  the  insured,  and 
he  has  no  knowledge  that  the  existence  of  a  mortgage  will  avoid 
the  policy,  the  issuance  of  the  policy  is  a  waiver  of  tne  provisions 
for  forfeiture  by  reason  of  existmg  incumbrances. 

Manufacturers  Mut.  Fire  Ins.  Co.  v.  Swaney,  429,  435  (8). 

12.  Fire  Insurance. — Stipulations  Against  Incumbrances. — Evidence. — 
Evidence  showing  that  there^  was  a  real  estate  mortgage  on  the 
property  at  the  time  it  was  insured,  but  failing  to  show  that  the 
property  was  at  any  time  encimibcred  by  a  chattel  mortgage,  or 
that  it  was  encumbered  subsequently  to  the  issuing  of  the  policy 
by  a  real  estate  mortgage,^  is  insufficient  to  show  a  cancellation  of 
a  policy  containing  a  provision  that  ''any  subseauent  mortgage  or 
encumbrance  on  any  property  insured  under  tnis  policy,  unless 
consent  of  the  company  is  endorsed  hereon,  cancels  and  annuls  this 
policy  absolutely,  *  *  *  or  if  the  subject  of  insurance  be  per- 
sonal property  and  be  or  become  encumbered  by  chattel  mortgage." 

Manufacturers  Mut.  Fire  Ins.  Co.  t.  Swaney,  429,  4M  (7). 

INTENT— 

Legislative,  see  Statutes  3,  5. 
Of  grantor,  see  Deeds  4,  5. 

INTEREST— 

Conveyed,  see  Deeds  3. 

Right  to  Recover. — Review  on  A  ppeal. — Where  there  has  been  a  vexatious 
delay  in  the  payment  of  an  amount  due,  interest  may  be  charged 
from  the  date  when  due,  so  that  in  an  action  for  the  rccovcrpr  of  a 
sum  alleged  to  be  due  plaintiff,  where  there  was  some  evidence 
warranting  the  trial  court  in  finding  that  there  had  been  vexatious 
delay,  its  action  in  allowing  interest  will  not  be  disturbed  on  appeal. 

Ouynn  v.  Dougherty,  596,  604  (4)- 

INTER  VIVOS— 

Gifts,  see  Gifts. 

INTERURBAN— 

Railroads,  see  Railroads  49-51. 
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1.  Forfeiture  of  Licerue. — LiabUiiy  of  Surety  on  Dealer'a  Bond, — ^The 
forfeiture  of  a  retail  liquor  dealer's  license  does  not  operate  to 
relieve  such  dealer  or  his  bondsmen  from  liability  for  damages 
resulting  from  an  unlawful  sale  thereafter  made  under  color  of  such 
license.  Lawlor  v.  SialCf  ex  reL,  24,  90  (10). 

2.  Removal  of  Dealer, — Forfeiture  of  License, — ^Removal  from  the 
State  by  one  holding  a  retail  liquor  dealer's  license  works  a  for- 
feiture thereof,  and  it  will  thereafter  afford  no  protection  to  a  person 
who  sells  intoxicating  liquors  assuming  to  act  as  the  agent  of  the 
owner  of  such  license.  Lawlor  v.  State,  ex  re/.,  24,  30  (9). 

3.  Rights  of  Dealer, — Sale  of  Stock  and  Fixtures. — The  owner  of  a 
saloon  may  lawfully  sell  the  stock  and  fixtures  and  quit  the  business. 

Lawlor  v.  State,  ex  rel.,  24, 29  (7). 

4.  Rights  of  Dealer, — Transfer  of  License, — Prior  to  the  act  of  1911 
(Acts  1911  p.  244),  the  statutes  provided  no  means  by  which  the 
holder  of  a  license  to  conduct  a  saloon  could  transfer  that  license  to 
another.  Lawlor  v.  State,  ex  rel,,  24,  29  (8). 

5.  Sale  of  Business^'-'Sales  Under  Color  of  License. — Where  the  holder 
of  a  saloon  license  sells  his  stock  and  fixtures  to  another  who  takes 
possession  and  operates  the  saloon  on  his  own  account  at  the  place 
described  in  the  license  of  the  seller,  such  acts  alone  do  not  amount 
to  conducting  the  business  under  color  of  the  license  of  the  seller, 
so  as  to  render  him  and  his  bondsmen  liable  for  damages  resulting 
from  illegal  sales  made  by  the  purchaser.  ' 

Lawlor  v.  StaU,  exrel.,2i,Z2  (12). 

6.  Unlawful  Sales. --Action  fbr  Damages, — Principal  and  Agent,— Sale 
by  Agent. — Evidence, — In  an  action  on  a  liquor  dealer's  bond  to  re- 
cover for  injury  to  means  of  support  by  the  unlawful  sale  of  llqu<»', 
evidence  showing  that  a  license  was  issued  to  the  dealer  to  conduct  a 
saloon  where  the  liquor  was  sold,  that  a  saloon  was  opened  and  con- 
ducted at  that  place,  and  that  the  sale  complained  of  was  made 
by  a  person  in  charge  within  the  term  covered  by  the  license,  is 
sufficient  prima  facie  to  show  that  the  place  was  conducted  under 
the  license  granted  to  such  dealer,  and  that  the  person  in  charge  was 
his  agent  or  employe.  Lawlor  v.  State,  ex  rel,,  24, 27  (2). 

7.  Unlawful  Sales. — Action  for  Damages, — Evidence, ^Sufficiency. — In 
an  action  on  a  liquor  dealer's  bond  for  injury  to  means  of  support 
by  the  unlawful  sale  of  liquor,  evidence,  thou^  conflicting,  wnich 
showed  that  the  husband  and  father  of  the  plaintiffs  had  been  drinking 
intoxicants  before  goinf^  to  the  saloon,  that  he  remained  in  the  salocm 
about  four  hours,  playing  cards  and  drinking  at  intervals,  that  he 
was  so  drunk  that  ne  staggered  and  fell  to  the  ground  when  he  was 
put  out  of  the  saloon,  that  as  he  walked  toward  the  railroad  he 
stagsered,  and  that  shortly  afterwards  his  mangled  body  was  found 
on  the  railroad  tracks,  was  sufficient  to  warrant  the  jury  in  find- 
ing that  his  death  resulted  as  a  consequence  of  his  mtoxication. 

Lawlor  v.  State,  ex  rel.,  24,  27  (1). 

8.  Unlauiful  Sales, — Action  for  Damages. — Evidence. — Prima  Facie 
Case. — kebuUal. — Where,  in  an  action  on  a  liquor  dealer's  bond  for 
injury  to  means  of  support  by  the  unlawful  sale  of  liquor,  the  evidence 
showed  prima  facie  that  the  place  where  liquor  was  sold  was  con- 
ducted under  the  license  issued  to  the  defendant  dealer  and  that 
the  person  in  charge  was  his  agent  or  employe,  the  question  of 
whetner  a  bill  of  sale  introduced  in  evidence,  and  the  testimony 
of  the  person  in  charge  that  on  the  date  shown  by  such  bill  of  sale 
he  had  purchased  the  saloon  and  had  since  conducted  it  on  his  own 
accord  and  that  immediately  after  such  purchase  the  defendant 
dealer  removed  his  license  and  left  the  State,  but  which  was  in 
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part  discredited  by  the  te8tim(my  of  another  witneea  showing  that 
the  bill  of  sale  was  not  executed  on  the  date  which  it  bore,  was 
siAcient  to  rebut  the  prima  facie  case  made  by  plaintiffs,  was  for 
the  jury,  and  it  cannot  be  held  on  appeal  that  its  finding  for  plaintiffs 
on  such  questions  is  not  warranted  by  the  evidence. 

Lawlor  v.  SiaU,  ex  rel,  24, 28  (3),  29  (3),  30  (3). 

9.  Unlawful  Salea,— Action  for  Damages, --InatrticHons, — In  an  action 
on  a  lic^^uor  dealer's  bond  for  damages  plowing  out  of  the  unlawful 
sale  of  liquor,  an  instruction  that  if  the  jury  finds  from  the  evidence 
that  by  reason  of  the  acts  of  the  defendants  themselves,  or  of  any 
of  them,  b^  and  with  the  knowledse  and  consent  of  the  others  ex- 
pressed or  implied,  the  license  issued  to  the  defendant  dealer  became 
inoperative  and  void,  but  that  the  unlawful  sale,  if  any,  was  made 
by  a  person  in  charge  of  the  saloon  under  color  of  such  void  license, 
defendants  are  estopped  from  asserting  the  invalidity  of  such  license 
as  a  defense,  was  erroneous,  since  it  warranted  tne  jury  in  con- 
cluding that  defendants  were  estopped  to  assert  the  invalidity  of 
the  license,  without  finding  aa  a  fact  that  the  person  in  charge  was 
acting  aa  the  agent  of  the  defendant  dealer,  or  that  such  defendant 
and  his  bondsmen  had  any  knowledge  that  the  business  was  being 
conducted  under  color  of  the  license  granted  to  him* 

Lawlor  v.  State,  ex  rd,,  24,  30  (11),  32  (11),  34  (11). 

"JUDGE"— 

See  Words  and  Phrasbb. 

"JUDGES"— 

See  Words  and  Phrasbs. 

Judge  Pro  Tern, — Appointment, — Validily. — Failure  to  Sigri  Order  of 
Appointment. — ^The  failure  of  the  qu£uified  and  acting  judge  of  a 
court  to  sign  the  order  appointing  a  judge  pro  tern,  does  not  render 
such  24>pointment  a  nullity. 

lagrig  v.  Franklin  Nat.  Bank,  217,  219  (1). 

JUDGMENT— 

See  Appeal  4,  14,  47-50,  74-77;  Nuisancib  1. 

Acceptance  of  benefits  of,  see  Appeal  18,  19. 

Erroneous,  see  Appeal  129. 

In  rem,  see  Process  1. 

Lien,  see  Mortgages  2,  3. 

Personal,  see  Process  2. 

Motion  in  arrest  of,  see  New  Trial  3. 

To  set  aside,  by  default,  see  Appeal  126. 

Ruling  on  motion  for,  on  answers  to  interrogatories,  see  Appeal  92. 

An  appeal  does  not  lie  from  an  order  vacating  a,  see  Appeal  2. 

1.  Conetruction. — In  construin^^  a  judgment  reference  may  be  had 
to  the  pleadings  and  to  the  entire  record.    May  v.  Oeorge,  259, 261  (1 ) . 

2.  Motion  in  Arrest  of  Judgment.^A  motion  in  arrest  of  judgment  must 
be  filed  before  the  judgment  is  rendered. 

New  Albany,  etc,.  Mills  Co.  v.  Senior,  453,  456  (4). 

3.  Motion  to  Set  Aside  Default.— A ffidatnis.— Theory.— One  seeking  to 
set  aside  a  default,  must  proceed  on  some  definite  theory  and  must 
stand  or  fall  on  tne  facts  stated  in  the  affidavit  upon  which  the 
motion  is  based,  so  that  facts  stated  in  subsequent  affidavits  which 
do  not  support  the  facts  stated  in  the  original  affidavit  cannot  be 
considered.  Vapinski  v.  Tosetti,  547,  5^  (3). 
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4.  Default, — Setting  Aeide  DefauU.^St^fficiency  of  Showing.^^An  affi- 
davit in  support  of  a  motion  to  set  aside  a  judgment  taken  bv  de- 

*  faulty  showing  that  affiant  desired  to  resist  the  action  in  which  the 
judgment  was  taken,  that  he  employed  a  competent  attorney  for 
that  purpose,  and  that  he  believed  such  attorney  would  prepare 
his  defense  in  due  time,  but  that,  without  affiant's  knowledge,  such 
attorney  failed  to  appear  in  the  action,  in  consequence  of  which 
such  judgment  was  taken,  whollv  fails  to  disclose  such  mistake, 
inadvertence,  surprise  or  excusable  neglect  as  to  entitle  defendant 
to  relief  under  §405  Bums  1906,  §396  R.  S.  1881. 

Vapifuki  v.  ToseUi,  547,  548  (1). 

5.  Default, — Excusable  Neglect. — Negligence  of  Attorney. — ^The  negli- 
gence of  an  attorney  is  the  negligence  of  the  client,  and  a  default 
suffered  through  the  attorney's  neglect  will  not  be  set  aside,  unless 
facts  are  stated  showing  such  neglect  to  be  excusable. 

Vapinski  v.  Toeetti,  547,  649  (2). 

6.  Motion  to  Vacate. — Suffidericy. — ^Where,  in  a  divorce  proceeding, 
the  court  rendered  judgment  that  neither  party  was  entitled  to  a 
divorce  and  that  each  party  pay  his  own  costs,  a  motion  to  vacate 
the  judgment  on  the  ground  that  the  court  inadvertently  rendered 
judgment  without  considering  and  passing  upon  the  question  of  an 
allowance  to  plaintiff  for  her  expenses  including  attorney  fees  in 
her  defense  to  the  cross-complaint,  and  to  give  her  an  opportunity 
to  show  the  court  that  she  is  entitled  to  an  allowance  for  such  ex- 
penses, shows  a  good  and  sufficient  cause  for  setting  aside  the  judg- 
ment. Foote  V.  Footer  673,  676  (4) . 

7.  Vacating  Judgments. — Power  of  Courts. — Any  proceeding  in  a  court 
is  in  fieri  until  the  close  of  the  term,  so  that  courts  have  complete 
control  of  the  record  of  their  proceedings  during  the  entire  term  at 
which  such  proceedings  are  had,  and,  during  such  term  may,  for 
good  cause  snown,  correct,  modify  or  vacate  any  of  their  judgments. 

Foote  V.  Foote,  673,  676  (2). 

JUDICUL  NOTICE- 

The  court  takes,  of  the  rules  governing  the  survey  of  public  lands, 
see  Evidence  5. 

JURAT— 

Conclusiveness  of  notary's,  see  Counties  3. 

JURISDICTION— 

Appellate,  see  Appeal  1;  Corporatioxs  11. 
Exercise  of  probate,  see  Courts  2. 

JURY— 

Interrogatories  to,  see  Damages. 

Misleading,  see  Trial  10. 

Province  of,  see  Trial  9,  11. 

Province  of  court  and,  see  Trial  1. 

Right  of,  see  Trial  13. 

Issues  of  fact  submission  to,  see  Railroads  50. 

Refusal  to  submit  interrogatory  to,  when  harmless,  see  Aitbal  121. 

Where  the  evidence  is  of  any  probative  force  whatever,  the  weight  to 
be  given  thereto,  and  the  inferences  to  be  drawn  therefrom,  are 
matters  for  the,  see  Evidence  12. 
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"JUSTICES  OP  THE  PEACE'*— 

See  WoBDS  and  Phrases. 

Do  not  have  jurisdiction  of  proceedings  to  identify  a  fuidtive  after  he 
is  in  custody  on  the  warrant  of  the  Governor  of  this  State,  see  Ex- 
tradition 2. 

Appeal, — Pleading, — The  rules  of  pleading  in  actions  before  justices 
of  the  peace  remain  the  same  where  appeals  are  taken  to  the  circuit 
court.  Mount  Carmelf  etc..  Turnpike  Co,  v.  Loos,  6,  9  (2). 

e:nowledge— 

Master's,  of  danger,  see  Master  and  Servant  43. 

"LABORER**— 

See  Words  and  Phrases. 

LANDS— 

Bordering  on  lake,  see  Boundaries  1,  2. 

LAST  CLEAR  CHANCE- 

See  Master  and  Servant  37,  38;  Railroads  39,  40. 

LAW  OP  THE  CASE— 

The  prior  decision  of  a  cause  on  appeal  becomes  the,  on  a  subsequent 
appeal  only  in  so  far  as  it  is  applicable  to  the  facts  presented  on 
such  subsequent  appeal,  see  Appeal  123. 

LETTERS— 

Annuhnent  of,  see  Executors  and  Administrators  2. 

LIBEL  AND  SLANDER— 

1.  Complaint. — Innuendo. — A  complaint  for  slander,  where  the  words 
spoken  are  not  slanderous  per  se,  must  show  by  innuendo,  not  only 
tnat  the  words  were  slanderously  uttered,  but  were  understood 
in  the  same  slanderous  sense  by  those  in  whose  hearing  they  were 
spoken.  Floyd  v.  Fordyce,  449,  450  (1). 

2.  Evidence. — Sufficiency. — In  an  action  for  slander,  a  verdict  was 
properly  directed  for  defendant,  where  the  proof  failed  to  establish 
any  fact  other  than  the  speaking  of  certain  words,  not  actionable 
per  «e.  Floyd  v.  Fordyce,  449,  451  (2). 

3.  Meaning  of  Words. — Jury  Question. — The  meaning  of  one  charged 
with  slander,  as  averred  by  an  innuendo,  is  a  Question  of  fact  to  be 
decided  by  the  jury.  Floyd  v.  Fordyce,  449,  ^1  (4). 

LIENS- 

See  Mechanics'  Liens. 

Street  improvement,  see  Husband  and  Wife  6. 

Tax,  see  Husband  and  Wife  3. 

LIFE  ESTATE— 

Payment  of  Taxes. — Duly  of  Tenant. — The  taxes  on  real  estate  should 
be  paid  by  the  life  tenant  during  the  occupancy  by  such  tenant, 
ana  failure  to  do  so  creates  a  lien  in  the  first  instance  against  his 
interest  in  the  real  estate.  Figgins  v.  Figgins,  &,  46  (3). 
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LIMITATION  OF  ACTIONa- 

See  Nuisance  2;  Trusts  6. 

LIVE  STOCK— 

Injury  to,  see  Railroads  34*-38. 

LOOK  AND  LISTEN— 

Duty  to,  see  Railroads  1-5. 

"LOT"— 

See  Words  and  Phrasbs. 

MACHINERY— 

Defective,  see  Master  and  Servant  24. 
Unguarded,  see  Master  and  Servant  32,  33. 
Unsafe,  see  Master  and  Servant  30,  31. 

MASTER  AND  SERVANT— 

1.  Injuries  to  Servant, — Verdict. — Answers  to  Interrogaiories. — ^A 
verdict  for  plaintiff  in  a  servant's  action  for  perscMiar  injuries  is 
not  overcome  by  the  jury's  answer  to  an  interrogatory  that  the  injury 
was  purely  accidental,  where  other  answers  show  that  the  injury 
was  due  to  the  negligence  of  defendant,  and  it  appears  from  the 
answers  as  a  whole  that  the  jury  did  not  mean  tnat  the  injury  was 
"purely  accidental"  in  the  sense  that  it  occurred  without  the  fault 
of  any  one.  Jenney  Electric  Mfg.  Co,  v.  Flannery,  397,  404  (6). 

2.  Injuries  to  Servant. — Verdict. — Anstoers  to  Interrogatories. — In  an 
action  by  a  minor  employe  for  the  loss  of  an  eye  through  the  use  of 
muriatic  acid  in  the  course  of  his  employment,  answers  to  interrog- 
atories showing  that  plaintiff,  by  the  dili^ht  use  of  his  faculties, 
could  have  known  of  tne  danger,  when  considered  with  other  answers 
showing  that  plaintiff  had  not  learned  the  nature  of  the  acid,  nor 
the  dangers  attending  its  use,  are  not  in  irreconcilable  conflict 
with  a  general  verdict  tor  plaintiff,  which,  under  the  issues,  amounted 
to  a  finding  that  no  warnings  or  instructions  as  to  the  dangerous 
character  iS  such  acid  were  ever  given  plaintiff. 

Kingan  <fe  Co.  v.  Foster,  611,  616  (6),  618  (5). 

8.  Injury  to  Servant. — Answers  to  Interrogatories. — ^Where  the  com- 
plaint alleeed  that  plaintiff's  decedent  fell  upon  a  floor  negligently 
maintained  in  a  slippery  condition,  whereby  he  came  in  contact  with 
the  binding  posts  of  an  electric  motor  negligently  maintained  in 
an  uninsulated  condition,  and  was  killed,  answers  by  the  jury  to 
interrogatories  showing  that  the  death  was  proximately  due  to 
the  slipperjr  floor,  but  not  showing  that  such  was  the  sole  cause, 
are  not  in  irreconcilable  conflict  with  a  verdict  for  plaintiff  on  the 
theory  that  decedent  had  assumed  the  risk  incident  to  the  defective 
condition  of  the  floor.       Hammond  v.  Kingan  <fc  Co.,  252,  258  (8). 

4.  Injuries  to  Servant, — Assumption  of  Risk. — Care  by  Servant. — ^Where 
the  injury  is  the  result  of  one  of  the  risks  assumed,  the  servant 
cannot  recover,  regardless  of  the  care  or  want  of  care  on  the  part 
of  such  servant  in  encountering  the  danger. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  406  (9). 

5.  Injury  to  Servants, — Assumption  of  Rist, — Negligence  of  FeUow 
Servant. — A  servant  assumes  the  risk  of  injury  resulting  from  the 
negligence  of  a  fellow  servant,  but  where  the  negligence  of  a  fellow 
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servant  cooperates  with  the  negligence  of  the  master  in  producing 
the  injury  tne  master  is  liable. 

Hammond  v.  Kingan  <fr  Co,,  252,  258  (7). 

6.  Injuries  to  Servant. — Aseum^tion  of  Risk, — A  servant  assumes  all 
the  usual  and  ordinary  risks  incident  to  the  employmenti  and  also 
the  risk  of  any  known  daiu^rs  that  may  arise  during  the  course  <^ 
such  emplo3rment,  even  though  not  usually  incident  thereto,  so 
that  where  the  servant  knows  of  a  condition  which  renders  the  per- 
formance of  his  duties  hasardous,  and  voluntarily  encounters  it 
he  cannot  recover  for  injuries  thereby  sustained,  even  though  such 
danger  was  due  to  the  master's  negligence. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  307,  406  (8). 

7.  Injury  to  Servant. — Instntctions. — Assumption  of  Risk. — In  an  action 
against  an  electric  railway  company  by  one  who  was  employed  to 
care  for  machinery  in  a  car  used  by  defendant  as  a  temporary  sub- 
station to  recover  for  injuries  from  an  electric  shock  caused  by 
alleged  defective  wiring,  an  instruction  which,  when  read  in  its 
entirety^  limited  the  rient  to  recover  in  such  cases  to  those  injuries 
resulting  from  the  employer's  failure  or  neglect  to  disclose  hidden 
or  latent  and  unseen  defects  or  perils,  the  risk  of  which  is  not  assumed 
by  the  employe,  and  which  by  implication  informed  the  jury  that 
it  was  not  the  master's  duty  to  protect  the  servant  against  dangers 
reasonably  and  fairly  incident  to  and  within  the  ordinary  risk  of 
the  services  which  he  has  undertaken,  was  not  erroneous,  although 
not  entirely  free  from  criticism. 

Indiana  Union  Traction  Co.  v.  Sullivan,  239,  245,  (4). 

8.  Injuries  to  Servant. — Complaint. — Sufficiency. — Scope  of  Employ- 
ment.— A  complaint,  in  an  action  for  the  death  of  a  servant,  caused 
by  a  boiler  emlosion,  alleging  that  the  duties  of  decedent's  employ- 
ment requirecf  him  to  fire  the  boiler  in  question  and  that  he  was  so 
engaged  at  the  time  of  the  explosion,  is  not  open  to  the  objection 
that  it  fails  to  disclose  by  direct  sdlegations  that  decedent  was 
acting  in  the  line  of  his  employment  at  the  time  he  received  the 
injury.  New  Albany,  etc.,  MUls  Co.  v.  Senior,  4$3,  455  (1). 

9.  Injury  to  Servant. — Complaint. — Evidence. — ^In  an  action  a^jainst  an 
electric  railwajr  company  for  injuries  caused  by  an  electric^  shock 
to  an  employe  in  charge  of  machinerv  installed  in  a  car  which  de- 
fendant was  using  as  a  temporary  substation,  where  the  complaint 
averred  generally  defendant's  failure  to  use  reasonable  caro  to 
provide  plaintiff  a  reasonably  safe  place  to  work,  and  also  averred 
negligence  in  placing  two  insulatea  wires  along  the  ceiling  of  the 
car  and  connecting  with  a  switchboard  at  one  end  thereof  and  with 
high-tension  wires  at  the  other,  it  was  not  error  to  permit  a  witness 
for  plaintiff  to  testify  that  the  wires  ought  to  have  been  brought 
into  the  car  at  the  end  thereof  nearest  to  the  transformers,  since 
such  evidence  tended  to  prove  a  lack  of  reasonable  care  and  was 
therefore  within  the  issues. 

Indiana  Union  Traction  Co.  v.  Sullivan,  239,  243  (1). 

10.  Injury  to  Servant.— Complaint. — A  complaint^  to  recover  for  the 
death  of  an  employe,  alleging  that  defendant  is  a  corporation  en- 
gaged in  manufacturing  cars,  that  its  plant  is  upon  a  large  tract  of 
land  and  consists  of  yards,  buildings  and  other  structures,  about 
which  defendant  maintained  railroad  tracks  of  standara  pauge 
over  which  it  operated  locomotive  en^nes  and  cars  and  trains  of 
cars  in  the  transportation  of  lumber,  iron,  coal  and  other  freight 
and  in  hauling  cars  constructed  and  m  course  of  construction,  and 
that  said  tracks  connected  with  the  tracks  of  a  railroad  company, 
sufficiently  shows  that  §8017  Bums  1908,  Acts  1893  p.  294,  creating 
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a  liability  against  railroads  for  injuries  to  employes  through  the 
negligence  of  any  employe  in  charge  of  a  locomotive  engine,  train, 
etc.,  applies  to  that  department  of  defendant's  business  in  which 
the  employes  are  exposed  to  the  dangers  incident  to  the  operation 
of  trains.  American  Car,  etc,  Co.  v.  Inzer,  316,  321  (3). 

11.  Injuries  to  Servant, — Safety  Appliances. — Complainl, — ^^DusL" — A 
complaint  charging  defendant's  failure  to  equip  its  emery  wheel 
with  an  exhaust  fan  as  reauircd  by  the  factory  act  (§8029  Bums 
1908,  Acts  1899  p.  231),  ana  alleging  that  a  large  number  of  small 
and  irregular  particles,  of  which  the  wheel  was  composed,  became 
dislodged  therefrom  in  the  form  of  dust  and  were  projected  in  the 
form  c»  dust  violently  from  the  wheel  into  the  air,  and  that  particles 
thus  thrown  off  in  the  form  of  dust  struck  plaintiff's  eye  and  pro- 
duced the  injury  complained  of,  is  not  objectionable  on  the  ground 
that  its  shows  that  the  injury  was  not  caused  bjr  dust,  but  by  small 
particles  of  the  wheel  thrown  off  in  its  use,  since  if  the  particles  were 
so  small  and  fine  that  an  exhaust  fan  would  have  carried  them  away 
and  prevented  the  injury,  they  may  properly  be  regarded  as  "dust 
within  the  meaning  of  the  statute. 

Jenney  Electric  Mfg,  Co.  v.  Plannery,  397,  402  (1). 

12.  Injury  to  Servant. — Liability. — Statutes. — Complaint. — ^A  complaint 
for  the  death  of  a  servant  employed  by  a  manufacturing  corporation, 
which  in  one  department  of  its  business  operated  locomotive  engines, 
cars  and  trains  of  cars  upon  a  railroad  track,  alleging  that  decedent's 
death  was  caused  by  the  negligence  of  another  employe  in  the  opera- 
tion of  a  locomotive,  sufficiently  shows  a  liability  under  §8017  Bums 
1908,  Acts  1893  p.  294,  creating  a  liability  for  injuries  caused  by 
the  negligence  of  any  person  in  charge  of  a  locomotive  engine,  train, 
etc.,  without  alleging  that  decedent  was  employed  to  assist  in  the 
o|>eration  of  trains  and  that  he  was  so  engaged  at  the  time  of  the 
injury.  American  Car,  etc.,  Co,  v.  Inzer,  316,  324  (5). 

13.  Injuries  to  Servants. — Ldabiliiy. — A  master  cannot  be  held  to 
respond  in  damages  for  injuries  to  his  servant  in  the  absence  of  a 
showing  that  the  master  violated  a  legal  duty. 

American  Car,  etc.,  Co.  v.  Fees,  136, 139  (3). 

14.  Injury  to  Servant. — Ldabiliiy. — Statutes. — Section  8017  Bums  1908, 
Acts  1893  p.  294,  creating  a  liability  for  injuries  to  railroad  employes 
by  the  negli^nce  of  any  person  in  charge  of  any  locomotive  engine, 
train,  etc.,  m  its  application  to  a  manufacturmg  company,  which 
in  one  department  of  its  business  operates  locomotives  and  cars 
on  railroad  tracks,  is  to  be  restricted  to  that  department  which 
has  to  do  with  the  operation  of  trains  and  which  exposes  employes 
to  the  dangers  incident  to  such  operation. 

American  Car,  etc.,  Co.  v.  Inzer,  316,  321  (2). 

15.  Injury  to  Servants. — Liability. — Statutes. — Operation  of  Railroad. — 
A  company  engaged  in  the  manufacture  of  cars,  which  in  one  dep^- 
mcnt  of  its  business  operates  locomotives,  cars,  or  trains  of  cars 
upon  a  railroad  track,  so  that  the  dangers  incident  are  substantiallv 
the  same  as  the  hazards  of  operating  trains  on  a  commercial  rail- 
road, is  liable  for  an  injury  to  its  servant  employed  in  such  depart- 
ment, within  the  provisions  of  the  fourth  clause  of  §8017  Bums 
1908.  Acts  1893  p.  294,  making^  railroad  companies  liable  for  injuries 
resulting  to  employes  in  their  service  throueh  the  negligence  of 
any  person  in  charge  of  any  si^al,  telegraph  office,  switchyard, 
shop,  roundhouse,  locomotive  engine  or  tram,  etc.,  since  the  classifi- 
cation contemplated  by  the  statute  is  with  reference  to  the  character 
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of  the  employment  and  it  is  immaterial  whether  the  employer  is 
an  individual,  firm,  or  a  public  or  private  corporation. 

American  Car,  etc,  Co.  v.  Inzer,  316,  319  (1),  321  (I), 

16.  Injuries  io  Servant, — Contributory  Negligence, — '^Reasonable  Care.** 
— ^The  question  of  whether  an  injured  party  was  guilty  of  contrib- 
utory negligence  depends  upon  whether  he  was  exercising  reasonable 
care  at  and  immeaiately  prior  to  the  injury,  that  is  such  care  as 
persons  of  ordinary  prudence  would  exercise  under  the  conditions 
and  circumstances  oi  the  particular  case. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  408  (10). 

17.  Contributory  Negligence, — Care  Required. — Youthful  Employee. — ^A 
servant  in  the  exercise  of  the  ordinarv  care  required  of  him  to  dis- 
cover dangers  of  which  the  master  should  have  warned  him,  and  which 
are  either  latent  or  of  such  a  character  as  to  be  unappreciated  by 
him,  because  of  inexperience  or  youth,  is  held  to  only  the  ordinary 
use  of  his  faculties  or  senses.      Kingan  &  Co.  v.  Foster,  511,  517  (9). 

18.  Injuriea  to  Servant. — Choice  of  Methods  of  Work. — Contributory 
Negligence. — Evidence. — Where,  in  a  servant's  action  for  injuries, 
the  evidence  shows  that  the  way  adopted  by  plaintiff  was  one  of 
the  ways  provided  by  the  master,  or  at  least  a  way  recognized  by 
him  as  a  proper  one,  and  tnere  was  evidence  to  justify  the  jury  in 
finding  that  plaintiff  was  exercising  ordinary  care  at  the  time  of 
the  injury,  the  verdict  for  plaintiff  cannot  be  cfisturbed  on  the  ground 
that  plaintiff  was  guilty  of  contributory  negli^nce  in  choosing  a 
dangerous  way  when  a  safer  way  had  been  provided  by  the  master. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  412  (16). 

19.  Injuries  io  Servant.-^hoice  of  Methods  of  Work. — Right  of  Re- 
covery.— Where  there  are  two  ways  of  performing  a  service,  one  of 
which  is  safe  and  the  other  dangerous,  or  one  of  which  is  more  danger- 
ous than  the  other,  and  the  servant  is  aware  of  such  facts^  he  will 
not,  as  a  general  rule,  be  permitted  to  recover  damages  from  the 
roaster  for  mjuries  resulting  from  his  voluntary  adoption  of  the  danger- 
ous or  more  dangerous  way. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397, 406  (7),  407  (7). 

20.  Injuries  to  Servant. — Choice  of  Methods  of  Work. — Contributory 
Negligence, — CJontributory  negligence  cannot  be  imputed  to  a  servant 
from  the  mere  fact  that  he  chooses  the  more  dangerous  way  or 
method  of  performing  a  duty  when  a  safer  method  was  open  to  his 
choice,  but  is  a  question  for  the  jury,  except  where  the  servant's 
choice  exposed  him  to  dangers  so  obvious  tnat  no  reasonable  man 
exercising  ordinary  care  for  his  own  safety  would  have  encountered 
them,  and  there  is  no  room  for  reasonable  minds  to  differ  upon  tho 
question.  Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  408  (12). 

21.  Injuries  to  Servant. — Violcttion  of  Statutory  Duty. — Assumption  of 
Risk. — Contributory  Negligence. — ^Although  a  servant's  right  to 
recover  may  be  aetermined  by  the  apolication  of  the  doctrine  of 
assumption  of  risk  in  cases  where  the  Ganger  created  by  the  negli- 
gence of  the  master  is  one  that  can  be  assumed  b^  the  servant  under 
his  contract,  where  the  negligence  charged  consists  of  the  master's 
violation  of  a  statutory  duty,  assumption  of  risk  does  not  apply, 
and  the  question  must  be  determined  by  the  principles  of  law  relating 
to  costrioutory  negligence. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  410  (13). 

22.  Injuries  to  Servant.— Choice  of  Methods  of  Work. — Contributory 
Negligence. — Answers  to  Interrogatories. — In  an  action  by  a  servant 
to  recover  for  injury  to  his  eye  caused  by  emery  dust  lodging  therein 
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while  plaintiff  was  sharpening  a  tool  on  the  emery  wheel,  where 
the  negligence  charged  was  the  master's  failure  to  provide  an  ex- 
haust fan  to  remove  the  dust,  as  provided  by  §8029  Bums  1908, 
Acts  1899  p.  231,  and  the  jury's  answers  to  interrogatories  showed 
that  defendant  had  supplied  the  emer^  wheel  to  plaintiff  to  be  used 
in  sharpening  his  tools,  that  it  was  suitable  for  the  purpose  and  that 
the  superintendent  had  directed  plaintiff  to  use  it,  it  cannot  be 
said  as  a  matter  of  law  that  plaintiff  was  guilty  of  contributory 
negligence  in  using  such  emery  wheel  instead  of  making  use  of  a 
tool  room  provided  by  the  master  wherein  tools  could  be  sharpened 
with  more  safety.  Jenney  Electric  MJg,  Co,  v.  Flannery,  397, 411  (14). 

23.  Iniurxes  to  Servant r-Quesiion  for  Jurv, — ConirilnUory  Negligence, — 
In  an  action  for  the  death  of  a  servant  who  fell  from  a  ladder  on  which 
he  was  standing,  while  attempting  to  remove  a  defective  shaft, 
onto  an  unguarded  belt  whereby  he  was  carried  and  hurled  to  thus 
floor  and  killed,  where  thi.Te  was  evidence  showing  a  custom  in 
defendant's  factory  not  to  stop  machinery  to  make  repairs  unless 
absolutely  necessary,  and  from  which  it  might  reasonably  be  in- 
ferred that  such  custom  originated  with  the  manager,  and  showing 
that  the  manager,  knowing  that  decedent  was  about  to  attempt 
the  work  while  the  belts  and  pulleys  below  were  in  motion^  did 
not  forbid  him  to  do  so,  and  that  it  was  a  custom  for  defendant's 
servants  to  perform  similar  services  while  such  belts  and  pulleys 
were  in  motion,  the  question  of  whether  decedent  was  guilty  of 
negligence  contributing  to  his  injury  was  for  the  jury. 

WaU  v.  Mxshawaka  Paper,  etc.,  Co.,  682,  690  (6),  692  (6). 

24.  Injuries  to  Servant, — Defective  Machinery, — Evidence. — Admissi- 
bility.— In  an  action  for  the  death  of  an  employe  caused  by  the  slipping 
of  a  derrick  cable  from  the  drum  while  a  heavy  girder  was  being 
placed,  where  it  was  charged  that  the  cMe  was  defectively  at- 
tached to  the  drum  and  was  too  short  for  the  pr(^)er  handling  of 
such  girder,  testimony  of  experts  as  to  the  proper  manner  of  fastening 
cables  to  the  drums  of  derricks,  the  method  of  safe  operation,  ana 
as  to  the  suitable  length  of  a  cable  under  the  conditions  shown, 
was  properly  admitted,  since  they  were  matters  about  which  such 
witnesses  had  peculiar  knowledge  and  as  to  which  they  were  com- 
petent to  testily. 

Kelly-Atkinson  Constr.  Co.  v.  Munson,  619,  628  (10). 

25.  Injuries  to  Servant. —Defective  Appliances. — Evidence. — Sufficiency, 
—In  an  action  for  the  death  of  a  servant  by  the  slipping  of  a  derrick 
cable  from  the  drum  while  a  heavy  iron  girder  wasbeing  placed, 
evidence  showing  that  the  cable  was  defectively  attached  to  the 
drum  and  was  of  insufficient  length  to  properly  handle  such  girder, 
and  that  such  cable  and  its  fastening  to  the  drum  had  not  been  in- 
spected during  eighteen  months  previous  to  the  injury,  and  also 
snowing  that  while  decedent  haa  previously  worked  dbout  such 
derrick,  he^  had  no  knowledge  of  such  defects,  and  that  neither  he 
nor  the  engineer,  who  operated  the  derrick  engine  pursuant  to  signals 
from  the  superintendent,  had  any  opportunity  to  learn  of  such  d&- 
fectSy  was  sufficient  to  sustain  a  verdict  for  plaintiff. 

Kelly-Atkinson  Constr,  Co.  v.  Munson^  619, 624  (5). 

26.  Injuries  to  Servant. — Defective  Appliances. — FelUno  Servants. — 
Instructions. — In  an  action  for  the  death  of  an  employe  by  the  6lii>- 
ping  of  a  derrick  cable  from  the  drum,  where  there  was  evidence  that 
the  cable  was  of  insufficient  length  and  that  it  was  defectively  at- 
tached to  the  drum,  an  instruction  stating  that  the  persons  who  were 
at  the  time  engaged  in  moving  a  girder  by  means  of  such  derrick 
were  fellow  servants,  and  that  defendant  would  not  be  liable  if  the 
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injury  was  caused  by  their  negligence,  was  properly  refused  be- 
cause it  ignored  the  element  of  the  master's  nesligence  with  refer- 
ence to  the  defective  method  in  which  the  cable  was  attached  to 
the  drum.  Kelly-Aikinaan  Constr.  Co,  v.  Mumon,  619,  626  (6). 

27.  Injuries  to  Servant. — Negligence  of  Fellow  Servant, — Where  plaintiff 
was  working  with  another  employe  who  was  using  a  hand  hammer, 
weighing  about  two  and  one-half  pounds,  which  had  been  fumishea 
by  defendant  about  two  weeks  before  the  injury  and  had  been  in 
the  control  of  the  user  during  that  time,  the  plaintiff's  injury,  caused 
by  the  hammer  flying  from  the  handle  ana  striking  him,  must  be 
attributed  solely  to  the  negligence  of  a  fellow  servant,  under  a 
showing  that  defendant  maintained  a  tool  room,  with  men  in  charge 
whose  Business  it  was  to  repair  tools  which  were  returned  as  de- 
fective, and  to  which  all  employes  were  instructed  to  return  all 
defective  tools,  and  in  the  absence  of  evidence  to  show  that  the 
hammer  was  d^ective  when  delivered  to  the  user,  or  that  defendant 
had  any  knowledge  that  it  had  become  defective. 

American  Car^  etc.,  Co.  v.  Fese,  136, 139  (2). 

28.  Injuries  to  Servant, — Negligence  of  Fellow  Servant, — Evidence. — 
In  an  action  for  the  death  a  an  employe  engaged  in  track  elevation 
work,  by  the  slipping  of  a  derrick  cable  from  the  drum  while  a  heavy 
girder  was  being  placed,  evidence  which,  though  showing  that  dece- 
dent and  the  engineer  who  operated  the  aerrick  engine  had  previously 
worked  with  such  derrick^  also  shows  that  they  had  no  knowledge 
of  the  defective  method  m  which  the  cable  was  attached  to  the 
drum  and  had  no  opportunity  of  learning  that  it  was  defectively 
attached  or  that  it  was  of  insufficient  length  to  properly  handle 
such  girder,  affords  no  support  to  defendant  s  theory  that  the  engi- 
neer, who  was  operating  pursuant  to  signals  from  the  superintendent, 
was,  in  operating  the  engine  when  the  cable  had  been  unwound  from 
the  drum,  guilty  of  the  negligence  which  caused  the  death. 

Kelly-AtRnson  Constr.  Co.  v.  Munson,  619,  624  (4). 

29.  Injuries  to  Servant. — Tools. — Duty  of  Inspection. — The  master 
does  not  owe  the  duty  of  inspecting  a  hand  tool  while  it  is  in  the 
exclusive  control  and  custody  of  his  servant,  where  such  tool  is  so 
simply  constructed  that  a  defect  therein  may  be  discovered  without 
special  skill  or  knowledge  and  without  intricate  insoection,  nor 
is  he  chargeable  with  notice  of  any  defect  that  coula  have  been 
discovered  had  he  made  an  inspection. 

American  Car,  etc.,  Co.  v.  Fees,  136,  138  (1). 

30.  Injuries  to  Servant. — Unsafe  Machinery. — Negligence  of  Fellow 
Servant. --Complaint. — A  complaint  in  an  action  for  personal  injuries 
to  an  employe  is  not  insufficient  on  the  theory  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  servant,  where  it  appears  from 
its  averments  that  the  injury  was  caused  by  the  combined  negli- 
gence of  the  master  in  supplying  unsafe  machinery  and  of  a  felK>w 
servant  in  the  operation  ot  the  same,  since  the  master  is  relieved 
from  liability  only  when  he  has  exercised  reasonable  care  and  pru* 
dence  in  supplying  safe  machinery  and  the  injury  occurs  solely 
through  the  negligence  of  the  fellow  servant. 

Kelly-Atkinson  Constr.  Co.  v.  Munson,  619, 623  (2). 

31.  Injuries  to  Servant. — Unsafe  Machinery, — Complaint. — Sufficiency.-^ 
A  complaint  to  recover  for  the  death  of  one  employed  in  elevating 
a  railroad  track,  by  the  slipping  of  a  derrick  cable  from  the  drum 
while  a  heavy  girder  was  being  put  in  place,  alleging  that  the  cable 
was  not  safely  and  properly  attached  to  the  drum  and  was  not  of 
sufficient  length  to  safely  perform  the  work  for  which  it  was  used, 
of  which  defendant  had  knowledge  and  of  which  plaintiff  was  ignoraQt, 
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and  that  defendant's  superintendent  ordered  the  starting  of  the 
enffine  when  the  cable  was  unwound  from  the  drum,  charged  action- 
able negligence  on  the  part  of  defendant  and  was  sufficient  to  with- 
stand a  demurrer.    Kelly-Atkinson  Canstr,  Co,  v.  Munson^  619, 624  (3). 

32.  Injuries  to  Servant. — ** Laborer** — Unguarded  Machinery, — Under 
evidence  showing  that  decedent,  although  having  a  certain  control 
over  the  laborers  in  defendant's  mill,  was  hired  as  a  millwright 
and  general  utility  man,  that  he  looked  after  the  machinery  and 
made  necessary  repairs,  subject  to  the  directions  of  defendant's 
secretary,  treasurer  and  manager,  and  that  it  was  his  business 
to  make  the  particular  repair  he  was  attempting  at  the  time  of  his 
injury  and  death,  decedent  was  a  ''laborer"  within  the  meaning 
and  mtent  of  §8029  Bums  1906,  Acts  1899  p.  231,  $9,  relating  to  the 
guarding  of  machinery. 

Walt  V.  Mishawaka  Paper,  etc.,  Co,,  682,  687  (3). 

33.  Injuries  to  Servant. — Unguarded  Machinery. — Belts. — In  an  action 
for  the  death  of  a  servant,  evidence  showing  that  he  fell  upon  an 
unguarded  belt  and  was  thereby  carried  and  hurled  to  the  floor 
and  killed,  that  employes  of  defendant  in  performing  their  work 
were  frequently  required  to  be  about  the  unguarded  TOlts  and  pul- 
le3rs,  that  such  belt  could  have  been  guarded  so  as  to  protect  employes 
required  to  work  above  same,  and  without  afifecting  its  efficiency, 
that  it  was  customary  for  decedent  and  others  to  work  above  such 
belt  in  oiling  machinery,  and  that  such  belt  was  dangerous,  should 
have  gone  to  the  jury  as  tending  to  show  negligence  on  the  part  of 
defendant  in  failing  to  properly  guard  such  belt  in  compliance  with 
§8029  Bums  1908,  Acts  1899  p.  231,  §9. 

Watt  V.  Mishawaka  Paper,  etc,,  Co.,  682,  688  (4). 

34.  Injuries  to  Servant. — Evidence. — Admissibility. — In  an  action  for 
personal  injuries  by  a  servant  whose  eye  was  injured  by  a  flying 
particle  of  emery  from  an  emery  wheel  on  which  he  was  sharpening 
a  drill,  there  was  no  error  in  the  admission  of  testimony  to  prove 
that  it  was  customary  for  the  employes  to  shaipen  their  drills  and 
other  tools  on  the  emery  wheel  at  wmch  plaintiff  was  working  when 
he  received  the  injury. 

Jenney  Electric  Mfg.  Co,  v.  Flannery,  397,  417  (22). 

35.  Injuries  to  Servant. — Verdict. — Evidence. — In  an  action  for  the 
death  of  a  servant  in  a  boiler  explosion,  where,  in  addition  to  evi- 
dence establishing  the  fact  of  the  explosion,  the  testimony  of  experts 
who  examined  the  boiler  after  the  explosion  showed  that  where 
the  rent  in  the  boiler  occurred  the  shell  was  much  thinner  than  the 
remaining  portion,  that  such  thin  place  had  probably  existed  for 
three  to  six  months  prior  to  the  explosion,  and  that  the  same  could 
have  been  discovered  by  a  proper  hammer  test,  the  verdict  for 
plaintiff  cannot  be  disturbed  on  the  eround  that  the  evidence  is 
msufficient  to  show  either  that  the  boiler  was  defective  or  that  de- 
fendant knew  or  could  have  knon^ii  of  such  defects. 

New  Albany y  etc..  Mills  Co,  v.  Senior ,  463,  457  (6). 

36.  Injuries  to  Servant. — Evidence. — Sufficiency. — In  a  servant's  action 
for  injuries  to  his  eye  caused  by  emery  dust  lodging  therein  while 
plaintifif  was  sharpening  a  tool  on  an  emery  wheel,  where  the  com- 
plaint proceeded  on  the  theory  that  plaintiff  was  employed  as  a 
machinist  and  that  it  was  a  part  of  his  duties  under  such  employ- 
ment to  keep  his  tools  sharp  oy  grinding  them  on  the  emery  wheel 
which  defendant  had  provided  for  that  purpose,  evidence  showing 
that  a  part  of  plaintiff's  work  was  to  sharpen  the  drills  with  which 
he  worked  and  that  he  usually  sharpened  all  his  tools  on  such  emery 
wheel,  that  the  superintendent  often  saw  him  gnnding  tools  on  such 
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heel,  and  on  one  occasion  had  specially  directed  plaintiff  to  ^nd 
drill  thereon,  is  sufScient  to  show  that  plaintiff  was  acting  within 


wheel  I 
a 

the  scope  of  his  employment  at  the  time  he  received  his  injury. 

Jenney  Electric  Mfg,  Co.  v.  Flannery,  397,  411  (15). 

37.  Injury  to  Servant. — LnabilUy. — Last  Clear  Chance. — ^Where  an 
employe  was  engaged  in  tinning  the  roof  of  a  car  coupled  to  other 
cars,  and  through  his  own  negligence  fell  from  the  car  onto  the 
track  when  a  locomotive  was  coupled  thereto^  and  while  lying 
helpless  upon  the  track  was  killed  by  the  negligence  of  those  in 
charge  of  the  train  in  backing  the  engine  over  him,  the  company 
was  liable  for  his  death  under  the  doctrine  of  last  clear  chance. 

American  Cofy  etc.,  Co.  v.  Inzer,  316,  324  (6). 

38.  Injury  to  Servant. — Last  Clear  Chance. — StaitUes. — The  last  clear 
chance  doctrine  is  applicable  to  the  case  of  an  employe  thrown  from 
a  car  through  his  own  negligence  and^  killed  by  the  negligence  of 
those  in  charge  of  the  train  in  backing  it  over  him,  notwithstanding 
§8017  Bums  1908.  Acts  1893  p.  294,  creating  a  liability  against  rail- 
road companies  lor  injuries  to  emploves  through  the  negli^nce  of 
any  other  employes  in  charge  of  any  locomotive  engine,  tram,  etc., 
provides  that  the  injured  employe  must  have  been  in  the  exercise 
of  due  care  and  diligence,  since  such  provision  is  but  a  restatement 
of  the  conmion  law  rule  that  contributory  negligence  will  preclude 
recovery,  and  the  doctrine  of  last  clear  chance,  while  not  an  ex- 
ception to  such  rule,  is  based  upon  the  theory  that  the  plaintiff's 
negligence  does  not  contribute  directly  to  the  injury,  but  that  such 
injury  was  proximately  caused  by  the  intervening  negligence  of 
defendant.  American  Car,  etc.,  Co.  v.  Inzer,  316,  324  (7). 

39.  Injuries  to  Servant. — Proximate  Cause.— Question  for  Jury. — Evi- 
dence.— In  an  action  for  the  death  of  a  servant  in  falling  from  a  ladder 
on  which  he  was  working  onto  an  unguarded  belt,  whereby  he  was 
carried  and  hurled  to  the  floor  and  killed,  where  there  was  evidence 
tending  to  show  that  the  belt  could  have  been  so  guarded  as  to  pre- 
vent him  from  falling  thereon,  and  if  such  a  guard  had  been  present 
he  would  not  have  been  hurt  by  the  fall,  the  question  of  whether 
the  slipping  of  the  ladder,  or  the  unguarded  belt,  or  both,  was  the 
proximate  cause  of  the  death,  should  have  been  submitted  to  the 
jury  under  proper  instructions. 

WaU  V.  Mishaioaka  Paper,  etc.,  Co.,  682,  689  (6). 

40.  Injury  to  Servant. — Proximate  Cause. — Assumption  of  Risk. — 
Although  the  jury's  answers  to  interrogatories  show  that  plaintiff's 
decedent,  whose  death  iff  alleged  to  have  been  caused  by  slipping  on 
a  greasy  floor  and  thereby  coming  in  contact  with  a  defectively 
insulated  electrical  appliance,  knew  of  the  dangerous  condition  of 
the  floor  and  had  assumed  the  risk  of  all  injuries  of  which  such 
condition  was  the  sole  proximate  cause,  a  recovery  is  not  thereby 
barred,  since  if  his  death  resulted  proximately  from  another  cause 
for  which  defendant's  negligence  was  responsible,  he  cannot  be 
deemed  to  have  assumed  the  risk  of  injury  from  that  source  in  the 
absence  of  knowledge  of  the  danger  to  which  such  negligence  exposed 
him.  Hammond  y.Kingan  ik  Co.,  252,  256  (4),  257  (4). 

41.  Injuries  to  Servant. — Proximate  Cause. — Evidence. — Sufficiency. — 
In  an  action  by  a  servant  for  injury  to  his  eye  occasioned  by  a  particle 
of  emery  dust  lodging  therein,  evidence  showing  that  the  emery 
wheel  had  not  been  equipped  with  an  exhaust  fan,  that  an  exhaust 
fan  would  not  carry  away  all  particles  of  emery  rebounding  from 
the  wheel,  but  that  it  would  do  so  to  some  extent,  and  that  plaintiff's 
injury  was  caused  by  a  minute  particle  of  emery,  was  sufficient  to 
warrant  the  jury  in  concluding  that  the  failure  to  provide  the  ex- 
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haust  fan  was  the  proximate  cause  of  the  injury,  although  it  was 
not  expressly  shown  that  the  particle  causing  the  injury  was  one  that 
would  have  Deen  removed  by  an  exhaust  fan  had  one  been  provided. 

Jenney  Electric  MJg,  Co,  v.  Flannery,  397,  413  (17). 

42.  Injury  to  Servant. — Proximate  Cauee, — ^Where  the  complaint  in 
an  action  for  death  of  a  servant  charged  defendant  with  negligence 
in  permitting  the  floor  where  decedent  was  required  to  work  to 
become  slippery,  and  in  installing  and  operating  a  motor  with  unin- 
sulated binding  posts  in  close  proximity  to  decedent's  working  place, 
and  alleged  that  decedent's  death  was  caused  by  a  current  of  electric- 
ity communicated  to  his  body  from  such  binding  posts,  with  which 
he  came  in  contact  by  falling  and  that  the  fall  was  caused  by  the 
slipperv  condition  of  the  floor,  a  verdict  for  plaintiff  is  a  finding 
that  the  two  conditions  of  decedent's  working  place  existed  as 
alleged  and  were  due  to  defendant's  negligence,  and  that  such  con- 
ditions were  the  combined  proximate  cause  of  the  death. 

Hammond  v.  Kingan  A  Co.,  252,  256  (5),  258  (5). 

43.  Injuries  to  Servant. — Master's  Knowledqe  of  Danger. — Presump- 
tions.— ^I'he  master  in  charge  of  a  factory  is  presumed  to  know  the 
dangers,  latent  as  well  as  obvious,  arising  from  the  performance 
of  duties  imposed  upon  employes. 

Kingan  &  Co.  v.  Foster,  511,  516  (6). 

44.  Injuries  to  Servant.^Care  to  Avoid  Injury. — "Diligent." — "Diligent 
Use  of  Faculties.'* — ^An  interrogatory  to  the  jury  asking  if  plaintiff, 
by  ''the  diligent  use  of  his  faculties,"  could  have  discovered  the 
dangerous  character  of  acid  used  in  connection  with  his  emplovment, 
is  based  upon  a  higher  degree  of  care  than  that  which  the  law  re- 
quires in  enjoining  the  ordinary  and  reasonable  exercise  of  one's 
senses,  since  ' 'diligent"  is  defined  to  mean  attentive  and  persistent 
in  doing  a  thing,  steadily  applied,  active,  sedulous,  laborious,  un- 
remitting, untiring,  etc.  Kingan  d:  Co,  v.  Foster,  511,  516  (7). 

46.  Injuries  to  Servant. — Vice  Princivals, — Instructions. — ^In  an  action 
for  the  death  of  a  servant,  where  tnere  was  evidence  to  show  that  a 
part  of  the  duties  devolving  on  the  foreman  required  him  to  furnish 
defendant's  employes  with  reasonably  safe  tools  and  a  reasonably 
safe  place  in  which  to  work,  a  requested  instruction  as  to  the  negh- 
gence  of  fellow  servants  which  would^  indicate  to  the  jury  that, 
although  such  foreman  was  negligent  in  performing  a  duty  owing 
by  the  master  and  such  nesligence  assisted  in  producing  the  injury, 
defendant  would  not  be  liable,  was  properly  refused. 

KeUy-Aihinson  Constr.  Co.  v.  Munson,  619,  626  (7), 

46.  Infury  to  Servant. — Instructions. — Assuming  Facts. — In  an  action 
by  the  custodian  of  a  car,  used  by  defendant  as  a  temporary  sub- 
station for  its  electric  railway,  for  injuries  received  from  an  electric 
shock  alleged  to  have  been  caused  by  defective  wiring,  an  instruction 
which  in  effect  told  the  jury  that  if  it  finds  that  there  was  a  safe 
way  in  which  defendant,  without  any  great  additional  expeoae  or 
interference  with  its  business,  could  have  connected  its  high  tension 
wires  with  its  triuisformers,  it  was  its  duty  to  choose  such  safe 
way  rather  than  the  unsafe  one,  was  erroneous  in  that  it  assumed 
that  the  way  in  which  the  wiring  had  been  done  was  dangerous 
and  that  the  same  had  been  negligently  done. 

Indiana  Union  Traction  Co.  v.  Sullivan,  239, 248  (7),  250  (7). 

47.  Injury  to  Servant. — Instructions. — Sqfe  Place  to  Work. — ^While  the 
statement  in  an  instruction  that  ''the  defendant  is  required  to  fur- 
nish its  employes  with  a  suitable  and  ordinarily  safe  place  in  which 
to  perform  their  duties"  is  not  technically  correct  and  is  open  to 
criticism,  the  defect  was  harmloBs^  since,  when  considered  m  the 
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light  of  the  other  infitnictionsy  the  jury  must  have  understood  there- 
from that  the  place  of  work  must  be  ordinarily  saio  when  considered 
with  reference  to  the  character  of  the  work  required. 

Indiana  Union  Traction  Co.  v.  Sullioan,  239,  247  (5). 

48.  Scfe  Place  to  Work, — Care  Required. — In  furnishing  the  employe 
a  place  to  work,  the  master  must  use  that  deeree  of  care  and  caution 
which  ordinary  prudence  would  dictate,  takins  into  account  the 
dangers  and  hazards  of  the  service  required  and  the  usual  and  known 
methods  of  avoiding  the  same. 

Indiana  Union  Traction  Co.  v.  Sullivan,  239,  247  (6). 

49.  Safety  Appliances. — Exhaust  Pans. — Statutes. — The  purpose  of  the 
statute  (§8029  Bums  1908,  Acts  1899  p.  231),  requiring  exhaust  fans 
on  emery  wheels  is  to  reduce  the  hazard  incident  to  the  operation 
of  such  wheels.      Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  402  (2). 

50.  Warning  Employes.- — Duty. — ^An  employer  is  generally  bound  to 
warn  and  instruct  his  employes  concerning  dangers  known  to  him, 
or  which  he  should  know  m  the  exercise  ofreasonablc  care  for  their 
safety,  and  which  are  unknown  to  them,  or  are  not  discoverable 
by  them  in  the  exercise  of  ordinary  and  reasonable  care. 

Kxngan  &  Co.  v.  Foster ,  511,  614  (3). 

51.  Warning  Employes. — Youthful  Employes. — The  master  is  bound 
to  give  suitable  warning  and  instruction  to  a  minor  emplove  in  regard 
to  any  danger,  whether  open  or  concealed,  where  such  danger  is 
not  sufficiently  obvious  to  the  intelligence  or  experience  of  such 
employe,  in  the  exercise  of  ordinarv  care  on  his  part,  measured  by 
the  maturity  of  his  faculties  and  the  amount  of  nis  experience. 

Kingan  <fc  Co.  v.  Foster y  611,  515  (4). 

MISCONDUCT— 

Of  counsel,  see  Appeal  120. 

Of  counsel,  is  not  available  for  reversal,  where  the  court  withdrew 
the  remarks  from  the  jury  and  instructed  it  not  to  consider  them,  see 
Appeal  9. 

MECHANICS'  LIENS-- 

1.  Creation  of  Lien. — StatiUes. — Both  the  title  and  the  text  of  the  act 
of  1909  (Acts  1909  p.  295),  are  amply  sufficient  to  give  a  lien  to  con- 
tractors and  subcontractors  who  comply  with  the  provisions  of  the 
act.  Rooker  v.  Ludowici  Celadon  Co.,  275,  279  (6). 

2.  Notice.  —  Defective  Description. — Amendment. — A  defective  de- 
scription in  a  notice  of  mechanics'  lien  may  be  so  amended  as  to 
make  it  good  if  the  notice  contains  any  reference,  which,  aided  by 
extrinsic  evidence,  may  correct  the  description. 

Halyard  y.  Robbins,  107,  111  (3). 

3.  Extent  of  Lien. — Separate  Buildings. — Special  Findinas. — Undfer  Acts 
1909  p.  295,  §§1,  2,  providing  that  a  lien  shall  extend  to  the  interest 
of  the  owner  of  the  lot  or  parcel  of  land  on  which  the  structure  stands 
or  with  which  it  is  connected,  and  that  the  entire  land  upon  which 
any  such  building,  etc.,  is  situated,  including  that  portion  not  covered 
therewith,  shall  oe  subject  to  lien,  a  declaration  of  a  lien  on  the 
entire  parcel  c^  real  estate  was  authorized  on  a  special  finding  of 
facts  snowing  the  existence  of  three  separate  bulletin^  on  a  desig- 
nated lot  and  that  the  labor  and  material  were  furnished  directly 
to  defendants  and  all  put  into  a  building  or  buildings  standing  on 
such  lot,  and  in  the  aosence  of  any  issues  and  supporting  evidence 
that  would  require  a  restriction  of  the  lien  to  a  certain  subdivision 
of  the  lot.    (HUl  v.  Ryan  [1876],  54  Ind.  118;  HUl  v.  Braden  [1876], 
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54  Ind.  72;  Wilkerson  v.  Rush  [1877],  57  Ind.  172;  and  McGrew  v. 
McCarty  [1881],  78  Ind.  496,  distinguished.) 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  486  (12). 

4.  Foreclosure, — Complaint. — Sufficiency. — A  complaint  for  the  fore- 
closure of  a  mechanic's  lien  for  labor  and  material  furnished  "in 
the  repair  and  construction  of  certain  electrical  work  and  electric 
wiring  in  and  upon"  a  certain  building,  is  not  open  to  the  objection 
that  it  fails  to  show  affirmatively  that  such  labor  and  material 
were  furnished  for  the  "erection,  alteration,  repair,  or  removal," 
of  the  building.    Judah  v.  F.  H,  Cheyne  Electric  Co.,  476,  481  (4). 

5.  Foreclosure. ^Jomplaint. — RequireTnents. — ^Under  the  mechanics' 
lien  statute  (Acts  1909  p.  295,  §§1,  2),  the  complaint  in  an  action 
to  foreclose  must  show  by  its  averments  that  the  materials  and  labor 
for  which  a  recovery  is  sought  were  furnished  for  the  particular 
building  against  which  the  lien  is  asserted,  and  is  insufficient  if  it 
merely  shows  that  they  were  used  in  such  building. 

JudaJi  V.  F.  H.  Cheyne  Electric  Co.,  476,  479  (1). 

6.  Foreclosure. — Complaint. — Sufficiency. — A  complaint  for  the  fore- 
closure of  a  mechanic's  lien,  averring  that  defendants  are  indebted 
to  plaintiff  for  labor  and  material  furnished  by  plaintiff  at  the 
special  instance  and  request  of  defendants  in  the  repair  and  con- 
struction of  certain  wort  upon  a  certain  described  building,  suffi- 
ciently shows  that  the  labor  and  materials  were  specially  furnished 
for  the  particular  building  against  which  the  lien  is  asserted. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  480  (2). 

7.  Foreclosure. — Parties.— Complaint. — In  an  action  to  foreclose  a 
mechanic's  lien  for  labor  in  the  erection  of  a  dwelling  house,  one 
who  had  a  contract  with  the  owner  for  the  purchase  of  the  property, 
and  under  whose  direction  the  house  was  built,  was  a  proper  party 
defendant,  and  a  complaint  which  was  sufficient  to  make  him  a 
party  to  answer  to  his  interest  will  be  held  sufficient  as  against 
mitial  attack  on  app)eal  to  sustain  a  decree  of  foreclosure  against 
him.  Hillyard  v.  Rohbins,  107,  111  (5). 

8.  Foreclosure. ^Jomplaint. — Initial  Attack  on  Appeal. — Special  Find- 
ings.— Where,  in  an  action  to  foreclose  a  mechanic's  lien,  there  was 
a  special  finding  of  facts  by  the  trial  court,  objections  urged  to  the 
sufficiency  of  the  complaint  on  the  ground  that  it  contained  no  bill 
of  particulars,  that  the  exhibit  of  the  complaint  was  not  properly 
identified,  and  that  there  is  a  variance  between  the  description  6f 
the  real  estate  in  the  notice  and  the  complaint,  were  cured  by  such 
finding  as  against  attack  made  for  the  first  time  on  appeal. 

Rooker  v.  Ludowici  Celadon  Co.,  275,  278  (4). 

9.  Foreclosure. — Complaint. — Sufficiency. — ^A  complaint  for  the  fore- 
closure of  a  mechanic's  lien,  alleging  that  defendants  are  indebted 
to  plaintiff  in  a  certain  sura  for  labor  performed  and  material  fur- 
nished at  defendant's  special  instance  and  request  in  the  erection 
of  a  certain  dwelling  house  upon  certain  descrioed  real  estate,  that 
such  material  was  furnished  and  the  labor  performed  within  sixty 
days  next  preceding  the  filing  of  notice  of  intention  to  hold  a  me- 
chanic's lien,  etc.,  and  making  a  copy  of  the  notice  a  part  thereof, 
was  sufficient  as  against  attack  made  for  the  first  time  on  appeal. 

Rooker  v.  Ludowici  Celadon  Co.,  275,  278  (2). 

10.  Foreclosure. — Complaint. — Amendment. — Under  §§400-403  Burns 
1908,  §§391-394  R.  S.  1881,  providing  for  the  amendment  of  pleadings, 
the  trial  court  has  wide  discretion  in  so  doing,  and  since  §8297  Bums 
1908,  Acts  1889  p.  257,  relating  to  the  filing  of  notice  of  an  intenti<Ni 
to  hold  a  mechanic's  lien,  provides  that  the  description  of  the  lot 
or  land  in  such  notice  shall  be  sufficient  if  from  such  description, 
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or  any  reference  therein,  the  lot  or  land  can  be  identified,  the  action 
of  the  trial  court,  in  an  action  to  foreclose  a  mechanic's  lien  on  land 
described  in  the  notice  as  lot  31,  permitting  the  amendment  of  the 
complaint  to  show  lot  32  instead,  was  not  erroneous,  in  the  absence 
of  a  showing  that  defendants  were  thereby  in  any  way  surprised, 
prejudiced  or  deprived  of  any  right.   Hilly ard  v.  Robbins,  107, 110  (2). 

11.  Foreclosure. — Firuiings.— Sufficiency. — In  an  action  for  the  fore- 
closure of  a  mechanic's  lien,  a  special  finding  that  pursuant  to  con- 
tract the  plaintiff  furnished  the  labor  and  material,  that  defendants 
accepted  said  repairs,''  etc.,  and  that  a  certain  sum  ''remains  due 
and  unpaid  at  the  time  of  the  commencement  of  this  action  from 
the  defendants  herein  to  the  plaintiff  on  account  of  the  sale,  funiish- 
ing  and  installation  of  the  aforesaid  wiring  and  electrical  material 
in  said  building,''  is  not  objectionable  on  the  ground  that  it  fails 
to  state  that  any  work  or  material  was  furnished  for  any  building 
or  that  any  building  was  repaired. 

fudah  V.  F.  H.  Ckeyne  Electric  Co.,  476,  485  (10). 

12.  Foreclosure, — Findings. — Ownership  of  Property. — In  an  action  to 
foreclose  a  mechanic's  lien,  where  the  only  inference  that  could  be 
drawn  from  the  finding  of  facts  as  a  whole,  was  that  defendants, 
as  trustees  and  devisees,  became  the  owners  of  the  real  estate  ana 
continued  as  such  and  rented  such  real  estate  and  contracted  with 
plaintiff  for  the  improvements  thereon,  received  and  accepted  such 
improvement  as  such  owners,  and  offered  and  tendered  payment 
of  the  amount  they  claimed  to  be  due  thereon,  and  litigated  the 
difference  between  the  amount  of  the  tender  and  the  amount  sought 
to  be  recovered  bv  plaintiff,  the  judgment  for  plaintiff  will  not  be 
reversed  because  the  court  did  not  in  express  words  find  the  ultimate 
fact  of  present  ownership  of  the  real  estate  in  question. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  484  (9). 

13.  Foreclosure. — Ownership  of  Property. — In  an  action  to  foreclose 
a  mechanic's  lien,  defendant's  ownership  of  property  against  which 
the  lien  is  asserted  must  be  established. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  483  (5). 

14.  Waiver. — Evidence. — An  extension  of  the  time  of  payment  beyond 
the  time  within  which  a  lien  may  be  enforced  clearly  shows  an  in- 
tention to  waive  the  lien. 

Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  380  (7). 

15.  Waiver. — Evidence. — The  extension  of  the  time  for  payment  of 
a  claim,  for  which  a  lien  may  be  had,  bevond  the  period  for  acquiring 
such  lien,  is  a  circumstance  that  may  be  considered  on  the  subject 
of  waiver,  but  is  not  conclusive. 

Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  380  (6). 

16.  Waiver. — A  person  may  by  express  contract  waive  his  right  to 
hold  and  enforce  a  mechanic's  lien,  and  such  waiver  may  oe  in- 
ferred or  implied  from  a  course  of  dealing  or  acts  evidencing  a  clear 
intention  so  to  do.    Masson  v.  Indiana  Lighting,  etc.,  Co.,  376,  380  (5). 

MODIFICATION— 

Failure  to  ask,  see  Appeal  129. 

MONUMENTS— 

Set  by  the  government  surveyor  to  establish  section  points  control 
if  existing,  see  Boundaries  3. 
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MORTGAGES- 

See  Descent  and  Distbibution  3. 

1.  ^  Foreclosure, — Rights  of  Wife  of  Mortgagor, — As  against  a  mortgage 
in  which  the  wife  nas  joined,  she  may  compel  the  noider  to  exhaust 
the  husband's  two-thirds  before  selling  her  one-third  to  pay  the 
mortgage  debt,  and  she  is  entitled  to  the  surplus  not  exceeding 
one-third  of  the  value  of  the  whole  of  the  land  as  against  her  hus- 
band's creditors,  and  the  same  rule  ai^lies  in  favor  of  a  widow  as 
to  a  purchase  money  mortgage  in  which  she  had  not  joined,  where  her 
husband  conveyed  the  re^  estate  encumbered  by  such  mortgage. 

Darby  v.  Vinnedge,  525,  532  (2). 

2.  Judgment  Lien, — Subrogation, — One's  claim  to  subrogation  under 
a  mortgage^  for  the  pa3rment  of  which  he  furnished  the  money, 
taking  to  nimself  a  new  mortgage,  is  not  justified  by  the  fact  that 
the  holder  of  a  judgment  lien  junior  to  such  original  mortgage  is 
not  harmed  thereby.  Nelson  v.  McKee,  344,  354  (5). 

3.  Judgment  Lien, — One  furnishing  money  for  the  payment  of  another's 
mortgage,  and  taking  to  himself  a  mortgage  as  security  for  the 
money  advanced,  is  charged  with  knowledge  that  judgment  and 
other  liens  may  nave  attached  after  the  execution  of  the  oriflnal 
mortgage,  and  which,  upon  its  satisfaction,  will  become  prior  Uoia 
to  his  mortgage.  Nelson  v.  McKee,  344,  354  (6). 

MUNICIPAL  CORPORATIONS— 

1.  Public  Improvements, ^-Contractor's  Bond, — Discharae  of  Sxtreiy. — 
A  suretv  on  the  bond  of  a  municipal  contractor  for  the  construction 
dL  a  public  improvement  is  not  discharged  on  the  approval  of  the 
final  assessment  roll,  and  an  acticm  on  the  bond  may  thereafter  be 
maintained  against  such  surety. 

American  FidelUy  Co,  v.  East  Ohio,  etc.,  Co.,  335,  343  (4). 

2.  Public  Improvements, — Contractor's  Bond, — Discharge  of  Surety, — 
The  surety  on  the  bond  of  a  municipal  contractor  for  the  construc- 
tion of  a  public  improvement  is  not  discharged  by  the  failure  of  the 
city  to  require  evidence  of  the  payment  of  adl  bills  before  accepting 
the  work  and  approving  the  assessment  roll,  as  contemplated  by 
the  specifications  and  by  the  contract  and  bond. 

American  FidelUy  Co.  v.  East  Ohio,  etc.,  Co.,  335,  343  (5). 

3.  Public  Improvements, — Contractor's  Bond, — Rights  of  Surely,— Sub- 
rogation.— Diligence, — A  surety  on  the  bond  of  a  municipal  con- 
tractor for  the  construction  dt  a  public  sewer,  who  failed  to  assert 
its  rights  to  be  subrogated  to  the  money  in  the  hands  c^  the  city 
until  long  after  it  had  been  assigned,  and  material  men  had  brou|^ht 
an  action  against  the  surety,  is  oarred  by  its  laches  from  asserting 
a  right  to  be  subrogated  to  such  money,  since  subrogation  is 
founded  in  equity,  and  before  equity  may  be  invoked  for  purposes 
of  subrogation,  diligence  must  be  shown. 

American  FidelUy  Co.  v.  East  Ohio,  etc.,  Co.,  335, 341  (3). 

4.  Public  Improvements, — Remedy  of  Property  Oumers, — Under  §8959 
Bums  1908,  Acts  1905  p.  219,  |265,  the  right  of  injunction  and  appeal, 
as  given  by  the  statute  itself,  are  the  only  remedies  open  to  prop- 
erty owners  who  are  ag^eved  by  the  action  of  a  city  or  town  board 
in  the  matter  of  public  improvements. 

Anheier  v.  Fowler,  535,  546  &). 

5.  Public  Improvements, — Remedy  of  Property  Owner. — Time  of  Suing, 
^-Complaint, — An  action  by  property  owners  to  set  aside  and  cancel 
as  void  a  contract  for  the  construction  of  a  sewer,  is  governed  by 
§8959  Bums  1908,  Acts  1905  p.  219,  §265,  providing  that  no  suit  to 
enjoin  the  construction  of  any  improvement  shall  be  brought  unless 
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brought  within  ten  days  from  the  letting  of  the  contract,  so  that  a 
complaint  disclosing  that  plaintiffs  did  not  bring  themselves  within 
the  provisions  of  the  statute  is  fatally  defective. 

Anheier  v.  Fowler,  635,  643  (1). 

6.  Public  Improvemenls, — Streets. — Assesements  Against  Abutting  Prop- 
erty.— Statutes. — Neither  the  provisions  of  the  cities  and  toWns  act 
of  1905  (Acts  1905  p.  219,  §§107,  108,  266)  relating  to  the  improve- 
ment of  streets  and  the  assessment  of  the  cost  against  abutting 
property^  nor  of  the  act  of  1909  (Acts  1909  p.  412)  amending  said 
sections  m  certain  particulars,  authorize  the  assessment  of  abutting 
property  for  the  improvement  of  a  street  by  grading  only,  but 
clearly  contemplate  trading  and  paving  with  some  kind  of  modem 
paving  material,  so  that  by^  the  one  proceeding  and  assessment  there 
shall  be  a  complete  and  finished  improvement. 

Town  of  Jasper  v.  Cassidy,  678,  680  (2). 

7.  Street  Improvemenls. — Taxation. — Street  improvement  statutes  are 
considered  an  exercise  of  the  power  of  taxation. 

Darby  v.  Vinnedge,  526,  633  (6). 

8.  Use  of  Streets. — It  is  within  the  discretion  of  the  municipality  to 
determme  what  part  of  the  nominal  highway  shall  be  devoted  to 
the  various  purposes  of  passage. 

Delaware,  etc,,  Tel.  Co.  v.  Fleming,  665,  564  (7). 

NAMES— 

Idem  Sonans. — Names  Within  Rule. — (Dourts  look  to  the  sound  of 
names  rather  than  to  their  spelling,  and  the  names  "Valentine 
Schuetz''  and  "Falladine  Schutz''  are  idem  sonans,  so  that  it  will  be 
presumed  that  ' 'Valentine  Schuetz,''  whose  land  was  divided  in  a 
partition  proceeding,  was  "Falladine  Schutz''  to  whom  the  land  had 
been  deeded.  Knickerbocker  Ice  Co.  v.  Surprise,  286,  296  (6). 

NATIONAL  BANKS- 

The  capital  stock  of,  invested  in  government  bonds  is  not  subject  to 
taxation  as  against  the  bank,  see  Taxation  2. 

naturalization- 
Fogs  for,  see  Aliens  1-3. 

NEGLIGENCE- 

See  Fraud  8;  Pleading  9;  Telegraphs  and  Telephones  6,  7. 

Liability  for,  see  Cemeteries. 

Of  the  attorney  is  the,  of  the  client,  see  Judgment  5. 

Of  fellow  servant,  see  Master  and  Servant  6,  27,  28,  30. 

Of  driver  of  vehicle,  see  Railroads  8,  9,  13,  14,  22,  24,  26,  28-30,  32, 
41. 

1.  Burden  of  Proof. — Presumptions. — The  plaintiff  in  an  action  for 
persons^  injuries  has  the  burden  of  proving  a  breach  of  duty  on  the 

Eart  of  the  defendant,  but  there  is  no  presumption  that  a  defendant 
as  discharged  the  duties  imposed  by  law. 

New  Albany,  etc..  Mills  Co.  v.  Senior,  463,  468  (9). 

2.  Condition  of  Premises.— Obligation  of  Owner. — A  cemetery  associsr 
tion  owes  no  duty  to  a  mere  licensee  upon  its  premises,  except  that 
of  protecting  him  against  active  negligence. 

East  Hill  Cemetery  Co.  v.  Thompson,  417,  422  (4). 
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3.  Condition  of  Premises, -^-ObligaiUm^  of  Owner. — ^A  cemeterv  associa- 
tion operated  as  a  business  organization,  althou^  not  for  profit, 
owes  a  duty  to  one  who  is  upon  its  premises  by  invitation  arising 
out  of  a  common  interest  or  mutual  advantage,  and  a  failure  to 
perform  such  duty  is  actionable  negligence. 

East  Hill  CemeUry  Co.  v.  Thompson,  417,  422  (3). 

4.  Dangerous  Condition  of  Premises. — Trespassers. — Licensees. — ^A 
cemetery  is  not  a  public  park,  conducted  and  maintained  for  relaxa- 
tion and  enjoyment,  and  one,  who  is  not  a  lot-owner  and  has  no 
relatives  buried^  therein,  who  enters  therein  through  an  open  gate, 
for  no  purpose  involving  mutuality  with  the  business  or  object  of 
the  cemetery  association,  but  purely  for  inspection  of  the  premises 
and  for  pleasure,  while  not  a  trespasser,  is  a  mere  licensee  and  there- 
fore not  entitled  to  recover  for  mjuries  due  to  the  defective  con- 
dition of  the  premises,  even  thougn  his  entry  is  pursuant  to  a  rule 
of  the  association  providing  that  the  gates  shall  be  open  to  visitors 
at  reasonable  hours.  East  Bill  Cemetery  Co.  v.  Thompson,  417, 427  (6). 

5.  Legal  Status  of  Injured  Person.^Complaint. — ^The  legal  status  of  a 
person  at  the  tmie  of  his  injury  or  death  through  the  neglisence  of 
another  is  not  to  be  deternuned  by  its  characterization  in  the  com- 
plaint, but  from  all  the  facts  averred. 

Pittsburgh,  etc.,  R.  Co,  v.  Foust,  90,  06  (4). 

6.  Complaint. — Sufivdency. — A  complaint  showing  that  defendant 
owed  the  plaintiff  a  dutv  and  containing  a  g;eneral  charge  of  the 
negligent  failure  to  discharge  that  duty,  wmch  resulted  in  the 
injury  complained  of,  is  sufficient  to  withstand  a  demurrer. 

Kinmore  v.  Cresse,  693,  695  (2). 

7.  Elements  of  Action. — Complaint. — ^Where  the  breach  by  defendant 
of  a  legal  duty  owing  by  him  to  the  plaintiff,  and  an  injury  to  plain- 
tiff resulting  from  such  breach,  is  shown,  actionable  negligence 
exists,  but  the  absence  of  either  of  the  three  elements  will  render 
the  complaint  bad.  Pittsburgh,  etc.,  R.  Co.  v.  Foust,  90,  94  (1). 

8.  Complaint. — Sufficiency.  —  Trespassers.  —  Licensees.  — ^^A  complaint 
against  a  cemetery  association  tor  injuries  on  a  defective  bridge  in 
the  cemetery^  charging  that  the  injury  was  the  result  of  the  de- 
fendant's negligence,  and  that  plaintiff  was  lawfully  upon  the  grounds 
of  defendant  by  and  with  the  consent  and  invitation  of  defendant, 
sufficiently  shows  that  plaintiff  at  the  time  of  his  injury  was  not  a 
trespasser  or  a  licensee. 

East  Hill  Cemetery  Co.  v.  Thompson,  417,  420  (1), 

9.  Complaint. — Ruling  on  Motion  to  Make  Specific. — In  an  action  for 
injuries  to  plaintiff  oy  the  defendant's  automobile,  where  the  com- 

Elaint  specifically  stated  the  position  of  the  parties,  what  was  d(»e 
y  each  and  the  result,  and  charged  that  the  automobile  was  in 
the  possession  and  control  of  defendant  and  was  by  him  negligently 
run  against  plaintiff  ''in  a  manner  unknown  to  her",  the  overruling 
of  a  motion  to  make  the  complaint  more  specific  was  not  erroneous, 
since  it  is  evident  from  the  averments  that  the  details  called  for 
relate  to  matters  about  which  defendant  must  have  had  better 
knowledge  than  the  pleader.  Kinmore  v.  Cresse,  693,  697  (4). 

10.  Contributory  Negligence. — Complaint. — Contributory  negligence, 
being  a  defense,  need  not  be  negatived  in  the  complaint. 

Wabash  R.  Co.  v.  McNown,  116,  135  (20). 

11.  Contributorv  Negligence. — One  C5un  be  said  to  be  guilty  of  con- 
tributory negligence  only  where  he  has  failed  to  use  ordinary  or 
reasonable  care  to  avoid  mjury. 

Kingan  &  Co.  v.  Foster,  511,  517  (8). 
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12.  CofUrUnUory  Negligence, — Answers  to  Interrogatories. -^It  is  only 
where  the  facts  found  by  the  jury  lead  to  but  one  inference,  that 
the  court  will  say  as  a  matter  ot  law  that  the  injured  party  was 
guilty  of  contributory  negligence. 

Wabash  R.  Co.  v.  McNovm,  116,  129  (10). 

13.  ^  Contributory  Negligence. — Instrttctions. — Whore  instructions  are 
given  stating  that  plaintiff  is  entitled  to  recover  on  proof  of  the 
allegations  S.  the  complaint,  they  may  be  cured  by  other  instruc- 
tions which  fully  cover  the  aefense  of  contributory  negligence. 

Home  Tel.  Co.  v.  Weir,  466, 469  (1). 

14.  Contributory  Negligence. — Aggravation  of  Injuries. — Damages. — Sub- 
sequent negligence  of  an  injured  party  which  tends  to  aggravate  the 
injury,  although  to  be  considered  as  affecting  the  measure  of  dam- 
ages, does  not  bar  a  recovery  of  such  damages  as  were  occasioned 
by  the  original  injury. 

Jenney  Electric  Mfg.  Co.  v.  Flannery^  397,  416  (19). 

15.  Injury  to  Property. — Contributory  Negligence. — Complaint. — Burden 
of  Proof. — In  an  action  for  damages  for  injury  to  personal  property, 
the  plaintiff  must  allege  and  prove  that  he  was  free  from  any  negli- 
gence contributing  to  such  injury. 

Delaware,  etc.,  Tel.  Co.  v.  Fleming,  665,  669  (2). 

16.  Injury  to  Property. — Contributory  Negligence. — Complaint. — St^- 
ciency. — A  complaint  for  injury  to  plaintiff's  horse,  alleging  that 
plaintiff  was  exercising  reasonable  and  ordinary  care  in  its  manage- 
ment and  control,  and  that  he  was  at  all  times  free  of  negligence 
or  fault  that  in  anv  way  contributed  to  the  injury  of  said  horse, 
sufficiently  avers  plaintiff's  freedom  from  contributory  negligence, 
in  the  absence  of  specific  averments  negativing  the  effect  of  such 
general  allegation.     Delaware,  etc.,  Tel.  Co.  v.  Fleming,  656, 659  (3). 

17.  Injuries  to  Travelers  on  Highway. — Complaint. — Allegations, — Conr 
tributory  Negligence. — ^A  complaint  in  a  negligence  case  alleging  that 

Elaintiif  was  traveling  in  a  buggy  driven  by  ncr  uncle  upon  a  public 
ighway,  that  she  saw  defendant  approaching  behind  them  in  an 
automobile^  and  that  when  the  macmne  was  about  800  or  400  feet 
distant  plamtifT  requested  her  uncle  jbo  stop  the  horse  so  she  could 
get  out.  and  while  getting  out  she  signalled  defendant  to  stop  the 
automobile,  which  was  then  about  200  feet  awav  and  running  slowlv, 
and  that  plaintiff  had  crossed  the  highway  and  was  standing  on  tne 
other  side  off  the  traveled  part,  when  defendant  negligently^  ran  the 
automobile  against  her,  is  not  open  to  the  objection  that  it  leaves 
an  inference  <»  contributory  negligence  on  plaintiff's  part. 

Kinmore  v.  Cresse,  693,  695  (1). 

18.  Infurjf  While  on  Premises  of  Another.— Implied  Invitation. — Where 
an  imphed  invitation  is  relied  upon  in  an  action  for  personal  injuries 
sustained  while  on  the  premises  of  another,  plaintiff  must  show 
that  his  entry  on  the  premises  was  for  a  purpose  connected  with 
the  business  A  the  occupant,  or  which  is  carried  on  there,  and  must 
show  some  mutualitv  of  interest  in  the  object  of  his  business, 
although  the  particular  object  may  not  be  for  the  benefit  of  the 
occupant.  East  Hill  Cemetery  Co.  v.  Thompson,  417,  426  (6). 

19.  Intervening  Negligence. — ^The  concurring  nesli^nce  of  a  third  per- 
son is  not  sumcient,  alone,  to  relieve  from  liability  one  whose  negli- 
gence was  the  proximate  cause  of  the  injury. 

Wabash  R.  Co.  v.  McNovm,  116,  132  (13). 

19a.  Joint  Negligence. — ^Where  two  or  more  joint  tort  feasors  are  guiltv 
of  negligence  proximately  contributing  to  an  injury,  either  or  all 
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of  such  joint  tort  feasors  inay  be  required  to  respond  in  damages 
therefor,  if  the  other  elements  of  liabuity  are  shown. 

Wabash  R.  Co.  v.  McNown,  116, 132  (15). 

20.  Proximale  Cause, — Jury  Question. — The  question  of  proximate 
cause,  whether  it  relates  to  the  negligence  of  plaintiff  or  to  that  oC 
defendant,  is  primarily  a  question  «  fact  for  the  Jury. 

Henry  v.  Epstein,  265,  275  (8). 

21.  Proximale^  Cause. — Concurring  Causes. — LiabilUy. — ^Where  two 
causes  combine  and  proximately  concur  in  producing  an  injury,  the 
part^  at  fault  for  one  of  such  causes  will  be  held  uable,  provided 
the  mjury  would  not  have  occurred  in  the  absence  of  such  fault. 

Hammond  v.  Kingan  A  Co.,  252,  257  (6). 

22.  Proximaie  Cause. — Complaint. — A  complaint  against  a  telephone 
compuiy  (m  the  theory  of  negligence  in  the  nuuntenance  of  a  certun 
guy  wire,  extending  from  one  of  ddPendant's  poles  to  an  anchor  in 
the  ground  at  a  pomt  immediately  within  the  curb  line  of  a  certain 
street  and  allegmg  that  plaintiff's  horse,  which  became  frightened 
and  unmanageable  by  reason  of  escaping  steam  on  the  oroosite  side 
of  the  hiffhwa^r,  ran  and  jumped  across  said  wire  and  oecame  en- 
tangled therewith  and  was  thereby  injured,  is  not  objectionable  on 
the  theory  that  it  shows  that  the  escape  of  the  steam  was  an  inde- 
pendent proximate  cause  of  the  injury,  and  that  the  presence  of  the 
wire  was  only  a  condition  and  not  the  proximate  cause. 

Delaware,  etc.,  Tel.  Co.  v.  Fleming,  555,  559  (1). 

23.  Trial.-^'Question  for  Jury. — Ordinarily  negligence  is  a  question  of 
fact  for  the  jury  to  determine,  and  it  is  only  when  the  standard  of 
duty  is  fixed  and  certain,  or  where  the  neffligence  is  so  clear  and 
palpable  that  no  verdict  could  make  it  otherwise,  that  the  ques- 
tion of  negligence  becomes  one  of  law. 

Neely  v.  Louisville,  etc.,  Traction  Co.,  659,  666  (5). 

24.  Reasonable  Care. — Question  for  Jury. — Reasonable  care  is  such 
care  as  a  reasonably  prudent  person  would  use  under  the  circum- 
stances of  the  particular  case,  and  whether  under  given  circum- 
stances and  conditions  a  person  used  reasonable  care,  or  was  guilty 
of  contributory  negligence,  is  generally  for  the  jury  under  proper 
instructions.  Wait  v.  Miskawaka  Paper,  etc.,  Co.,  682, 691  (7). 

25.  Reasonable  Care. — Jury  Question. — ^The  c^uestion  of  reasonable 
care  is  usually  one  of  fact  for  the  jury  since  it  is  only  in  cases  where 
the  facts  are  undisputed  and  are  such  that  but  a  single  iitference 
may  reasonably  be  drawn  therefrom,  that  the  court  can  detennine 
as  a  matter  of  law  that  reasonable  care  was  or  was  not  exercised. 

Jenney  Electric  Mfg.  Co.  v.  Plannery,  397,  408  (11). 

26.  Jury  Question. — ^The  question  of  negligence  is  ordinarily  one  of 
fact  for  the  jury,  but  the  court  maj,  where  the  facts  admit  of  no 
other  inference,  tell  the  jury  that  if  it  finds  that  such  facts  were 
proved,  negligence  may  be  imerred  therefrom. 

Indiana  Union  Traction  Co.  v.  SuUivan,  239,  250  (8). 

27.  Jury  Question. — Ordinarily  negligence  is  a  question  of  fact,  but 
where  the  facts  are  undisputed  and  admit  ci  but  one  inference,  the 
question  is  one  of  law  for  the  court. 

Delaware,  etc.,  Tel.  Co.  v.  Fleming,  555,  561  (4). 

28.  Trial. — Directing  Verdict. — Where  the  issuable  fact  is  one  of 
neffligence,  it  is  the  duty  of  the  trial  court  to  direct  a  verdict  for 
ddendant,  if  the  evidence  fails  to  establish  one  or  more  of  the  facts 
essential  to  a  right  of  recovery. 

WaU  Y.  Mishawaka  Paper,  etc.,  Co.,  682,  684  (1). 


INDEX.  767 


NEW  TRIAL* 


Ruling  on  motion  for,  see  Appeal  102. 

The  weight  of  the  evidence  is  for  the  jury,  but  if  it  makes  a  mistake 
where  the  evidence  is  conflicting  the  trial  court  should  grant  a, 
see  EviDBNCB  13. 

The  correctness  of  the  court's  approval  of  the  amended  final  report 
of  an  executor  may  be  tested  by  a  motion  for  a,  on  the  ground  that 
the  decision  of  the  court  is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law,  see  Exbcutors  and  Administrators  9. 

1.  Grounds, — A  new  trial  may  be  granted  only  upon  the  groimds  per- 
mitted by  statute.  Jones  v.  Bryan^  650,  651  (4). 

2.  Grounds, — Error  in  Conclusions  of  Law. — ^Error  in  a  conclusion  of 
law  on  a  special  finding  of  facts  is  not  cause  for  a  new  trial. 

Rooker  v.  Ludowici  Celadon  Co.,  275,  280  (9). 

3.  Waiver. — Motion  in  Arrest  of  Judgment, — ^A  motion  for  a  new  trial 
is  waived  if  it  is  preceded  by  a  motion  in  arrest  of  judgment. 

New  Albany,  etc,,  Mills  Co,  v.  Senior,  453,  456  (3). 

4.  Answers  to  Inlerroaatories. — Evidence, — ^A  new  trial  is  not  war- 
ranted on  the  grouna  that  a  fact  found  by  an  answer  to  an  inter- 
rogatory is  not  sustained  by  the  evidence,  unless  the  fact  is  one 
which  is  essential  to  the  general  verdict. 

Jenney  Electric  Mfg,  Co.  y.  Flannery,  397,  415  (18). 

5.  New  Trial  as  of  Right. — Title  to  Real  Estate, — In  an  action  involv- 
ing title  to  real  estate  and  to  set  aside  a  conveyance  thereof,  a  new 
trial  as  of  right  may  be  had  under  §1110  Bums  1908,  §1064  R.  8. 
1881.  Henry  v.  Frazier,  605, 610  (2). 

6.  New  Trial  as  of  Right.T-When  Not  Allowed. — ^Where  two  or  more 
substantive  causes  of  action  proceed  to  judgment  in  the  same  case, 
in  one  of  which  a  new  trial  as  of  right  may  be  granted,  but  the  other 
not.  the  latter  will  control  the  procedure,  and  a  new  trial  as  of  risht 
will  be  denied.  Henry  v.  Frazier,  605,  610  (1). 

7.  New  Trial  as  of  Right. — When  Not  Allowed. — Where  one  paragraph 
of  complaint  involved  the  title  to  real  estate  and  sought  to  set 
aside  a  conveyance  of  the  same,  and  other  para(p:aphs  alleffed  the 
breach  of  a  contract  for  care  and  support  for  which  plaintiff  asked 
damages,  and  that  certain  expenditures  had  been  made  which  plain- 
tiff soue|ht  to  have  declared  a  specific  lien  against  the  real  estate 
in  question,  a  new  trial  as  of  right  was  properly  denied. 

Henry  v.  Frazier,  605,  610  (3). 

NON  EST  PACTUM— 

Answer  of,  see  Plkadinq  18. 

NOTICE— 

Of  ^>peal,  see  Appeal  22. 
Of  peril,  see  Railroads  6. 

NUISANCE— 

1.  Abatement. — Judgment. — Sufficiency. — ^Where  the  complaint  in  an 
action  for  the  maintenance  ci  a  private  nuisance  sufficiently  de- 
scribed such  nuisance,  a  judgment  reciting  that  ''the  nuisance  set 
out  and  described  in  i>laintin^s  complaint l>e  abated",  is  not  void 
for  uncertainty,  since  it  may  be  made  certain  bv  reference  to  the 
complaint.  May  v.  George,  259,  261  (2). 

2.  Abatement. — Limitation  of  Actions. — Applicaiian  of  Statute. — Where 
a  nuisance  is  of  a  character  so  permanent  that  it  may  fairly  be  said 
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that  the  entire  damage  accrues  in  the  first  instance,  the  statute  of 
limitations  begins  to  run  from  that  time;  but  if  the  nuisance  may  be 
said  to  continue  from  day  to  day,  and  create  a  fresh  injury  each 
day,  there  still  may 'be  a  right  of  action  for  the  injuries  created 
within  the  last  six  years,  though  the  original  right  of  action  has 
been  lost.  May  v.  George^  259, 262  (5). 

3.  Aciion  to  Abate, — Evidence. — Statute  of  Limitations. — In  an  action 
for  the  maintenance  of  a  private  nuisance,  brought  under  §291  Bums 
1906,  §289  R.  S.  1881^  defining  a  nuisance  to  be  that  which  is  in- 
jurious to  health,  or  indecent,  or  ofTensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  ci  property,  so  as  essentially  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  evidence  that 
a  gutter,  into  which  defendants  poured  soapsuds  and  other  offensive 
matter,  had  been  in  existence  for  about  fifty  years  and  that  defend- 
ants had  obtained  a  prescriptive  right  to  maintain  the  gutter,  is 
insufficient  to  show  that  the  action  is  barred  by  the  statute  of  limi- 
tations, where  the  nuisance  shown  was  a  continuing  one. 

May  V.  George,  259,  262  (4). 

OPPICERS— 

See  Clerks  of  Courts. 

OWNERSHIP— 

Of  note,  see  Evidence  6. 

Of  property,  see  Mechanics'  Liens  12, 13. 

PAROL  EVIDENCE— 

See  Evidence  7. 

PARTIES— 

See  Appeal  20,  21;  Fraud  1;  Mechanics'  Liens  7;  Pleading  8;  Wit- 
nesses 6,  7. 

Defect  of,  see  Plbadinq  24. 

Intent  of,  see  Sales  2. 

PARTITION— 

See  Appeal  19. 

Conveyances, — Title  Acouired. — ^Where  the  lands  of  a  decedent  were 
partly  covered  by  the  waters  of  a  lake,  smd  the  commissioners 
appointed  to  partition  the  same  among  those  to  whom  it  had  been 
devised,  divided  the  land  by  a  road  into  a  large  tract  not  fronting 
on  the  water's  ed^e,  and  into  a  small  tract  adjoining  the  lake,  and 

gave  to  each  devisee  a  share  in  the  large  tract  and  also  a  strip 
aving  water  on  a  part  thereof,  and  in  their  report  described  the 
lands  so  set  apart  as  "tracts"  instead  of  by  metes  and  bounds  it 
will  be  presumed  that  such  commissioners  partitioned  all  of  the 
land  of  the  owner,  so  that  the  devisees,  in  receiving  land  described 
as  "tracts  between  the  road  and  the  lake",  thereby  acquired  the 
land  under  the  waters  of  the  lake. 

Knickerbocker  Tee  Co.  v.  Surprise,  286,  296  (8),  297  (8). 

PASSENGERS— 

Carriage  of,  see  Carriers  1,  2. 
Injury  to,  see  Carriers  3-10. 
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By  surety,  see  Subbooation  2. 
Of  claim  against  estate,  see  SxiBBOGATioif  9. 
Of  taxes,  see  Ldv  Estate;  Subbooation  10. 
Voluntary,  see  Subbooation  3. 

PERSONS- 

Injury  to,  on  tracks,  see  Railboads  39-61. 

PLACE— 

Safe,  to  work,  see  Mavteb  and  Sbrtant  47,  48. 

PLEADING. 


I.    FOBM  AMD  ALLBGATIOirS.  1-1. 
IL    COMPLAUT,  4-17. 

in.   Plea  OB  ANSwsjm  I8-SL 


IV.   Dkmubssb,  II-3S. 
V.   Ambndmbnts,  M. 
VL   Motions. 


See  Tbndeb  2. 

Amendment  of,  see  Appeal  105. 

Amendment  of,  deemed  made,  see  Appeal  67. 

Review  as  to,  see  Appeal  67-72. 

The  rules  of,  in  actions  before  justices  of  the  peace  remain  the  same 
where  appeals  are  taken  to  the  circuit  court,  see  Justices  of  the 
Peace. 

I.    Form  and  Allegations. 

1.  Conatmction, — Inferences. — Where  the  facts  averred  in  a  pleading 
admit  of  but  one  inference,  the  court  will  indulge  such  inference 
in  aid  of  the  pleading. 

JtLdah  V.  F.  H,  Cheyne  Electric  Co.,  476,  481  (3). 

2.  Conetruciion, — Theory. — Ordinarilv  the  theory  of  a  pleading  is  to 
be  determined  not  by  its  prayer  alone,  but  by  its  averments  taken 
in  their  entirety. 

BroumrKetcham  Iron  Worke  v.  George  B,  Swift  Co.,  630,  641  (7). 

3.  Certainty. — Motion  to  Make  Specific. — Where  a  motion  to  make 
more  specific  might  properly  have  been  sustained,  it  is  not  reversible 
error  to  overrule  it,  if  the  pleading  is  sufficienttv  specific  to  make 
apparent  the  precise  nature  of  the  charge  the  defendant  is  called 
upon  to  meet  and  defend.  Kinmare  v.  Creese,  693,  696  (3). 

II.    Complaint. 

See  Conversion  3-5:  Elbctrictty  1,  2;  Fraud  1,  2,  6;  Fraudulent 
Conveyances  1,  2;  Injunction  2;  Insurance  1-3;  Master  and 
Servant  8-12,  30,  31;  Mechanics'  Liens  4-10;  Municipal  Corpora- 
tions 5;  Neoliqencb  5-10,  15-17,  23;  Railroads  13,  19,  20,  22,  33, 
36,47, 

Objection  to,  see  Appeal  69,  107a. 

Sufficiency  of,  see  Appeal  8,  12,  31;  Contracts  3;  Covenants  2. 

Sufficiency  of  other  paragraph  of,  see  Appeal  72. 

Where  it  is  not  alleged  in  the,  that  the  contract  relied  on  was  in 
writing  it  will  be  presumed  to  be  verbal,  see  Ck>NTRACT8  2. 

Vol.  53—49 
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For  slander,  where  the  words  spolcen  are  not  slanderous  per  se,  most 
show  by  innuendo,  not  only  that  the  words  were  slanderously 
uttered,  but  were  understood  in  the  same  slanderous  sense  by  those 
in  whose  hearing  they  were  spoken,  see  Libel  and  Siakdeb  1. 

4.  Alleg<Uion8  of  CompUdrU, — Evidentiary  Facta, — ^A  oomplaint  need 
not  aver  evidentiary  facts  in  order  that  proof  thereof  may  be  ad- 
mitted. Loibs  Erie,  eU.,  R.  Co.  v.  Voliva,  170, 175  (5). 

5.  Actions  Before  Justices  of  the  Peace, — In  actions  commenced  before 
justices  of  the  peace,  a  complaint  is  good  on  demurrer  if  it  cantaios 
sufficient  substance  to  inform  the  adverse  party  of  the  nature  of 
the  demand  against  him  and  to  bar  another  action  for  the  same 
cause.  Gregory  v.  Redd,  629,  690  (1). 

6.  Initial  Attack  After  Verdict. — Action  Commenced  Before  Justice  cf 
the  Peace. — The  complaint  in  an  action  commenced  before  a  justice 
of  the  peace,  from  which  defendant  could  know  that  the  demand 
was  for  breach  of  a  certain  warranty,  and  which  contained  suflScient 
facts  to  bar  another  action  for  the  same  demand,  was  sufficient  as 
against  an  attack  made  for  the  first  time  after  the  verdict  of  the 
circuit  court  to  which  the  cause  had  been  appealed. 

Gregory  ▼.  Redd,  620,  690  (2). 

7.  Sufficiency. — Initial  Attack  on  Ajmeal. — ^A  complaint  in  an  action 
for  personiu  iiijuries  charging  that  aefendant  negligentlv  maintained 
steps  in  the  aisle  of  its  opera  house  in  an  irregular  ana  uneven  ooo- 
dition,  without  providing  lights  of  sufficient  power  to  disclose  such 
condition,  and  that  sucn  negligence  was  the  proximate  cause  of 
plaintiff's  injuries,  stated  f acts^  sufficient  to  bar  another  action  for 
the  same  cause,  and  was  sufficient  as  against  attack  made  for  the 
first  time  on  appeal.  Valentine  Co.  v.  Sloan,  69,  71  (1). 

8.  St^fficiency. — Parties. — ^Notwithstanding  the  liberal  coostmotioo 
given  to  §263  Bums  1908,  (262  R.  8.  1881,  providing  that  aU  {wr- 
sons  having  an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  relief  oemanded  shall  be  joined  as  plaintiffs,  the  complaint  must 
state  a  cause  of  action  in  favor  of  ail  the  plaintiffs  and  must  show 
that  they  have  a  common  grievance  and  are  each  interested  in  the 
relief  asked,  or  in  some  psxt  of  it,  although  their  interests  in  the 
judgment  need  not  be  the  same  or  equal.     Judy  v.  Jester,  74,  85  (4). 

9.  Sufficiency. — Nealigence. — ^A  coxnplaint  asMnst  a  railroad  company 
for  damages  resulting  to  pluntifi^s  land  from  the  obstnictioa  of  a 
natural  watercourse  and  the  excavation  of  a  new  channel  throng 
which  the  waters  of  the  stream  were  diverted,  is  not  objectionable 
for  failure  to  aver  a  negligent  construction  of  the  artificial  waterway, 
where  facts  are  averred  from  which  no  other  inference  than  that  of 
negligence  can  be  drawn. 

Cleveland,  etc.,  R.  Co.  v.  Trtis,  156^  159  (1). 

10.  Sufficiency, ^-The  objection  that  the  action  is  upon  a  written  in- 
strument, and  that  neither  the  original  nor  a  copy  thereof  is  made 
a  part  or  the  complaint,  is  unavailing,  where  such  objection  does 
not  appear  upon  the  face  of  the  pleading. 

Rooker  v.  Ludowici  Celadon  Co.,  275,  278  (3). 

11.  Sufficiency.— Initial  Attack  on  Appeal, — ^A  complaint^  as  Munst  an 
attack  made  for  the  first  time  after  judgment,  is  sufficient  ifit  states 
facts  sufficient  to  bar  another  suit  for  the  same  cause  and  does  not 
wholly  omit  any  essential  averment. 

HiUyard  v.  RoMns,  107,  111  (4). 

12.  Sufficiency, — Initial  Attack  on  Appeal, — ^A  complaint,  questioned 
for  the  first  time  on  appeal,  is  sufficient,  if  there  is  not  a  total  failure 
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to  state  some  element  essential  to  recovery,  and  facta  are  stated 
sufficient  to  bar  another  action  for  the  same  cause. 

Booke  V.  Ludowici  Celadon  Co.,  275,  277  (1). 

13.  Sitfficiency, — Recitals, — The  sufficiency  of  a  complaint  stating 
facts  constituting  all  the  elements  of  actionable  negligence  is  not 
affected  by  the  reason  that  it  also  contains  the  statement  of  facts 
by  way  of  recital.  Pittsburgh,  etc.,  R,  Co.  v.  Foiistf  90,  95  (2). 

14.  Sufficiency. — Inferences  of  Defense. — Where  all  the  essential  aver- 
ments^ of  a  cause  of  action  are  directly  and  positively  stated,  the 
mere  inference  of  a  defense  to  the  action,  suggested  by  any  of  the 
averments  contained  therein,  will  not  render  the  complaint  subject 
to  demurrer.  Wabash  R.  Co.  v.  McNown,  116,  135  (19). 

15.  Sufficiency. — Aider  by  Verdict  and  Judgment. — Where  the  defects  in 
a  complaint  are  such  as  to  render  it  insufficient  to  withstand  a  de- 
murrer, but  no  attack  by  demurrer  is  made,  such  defects  are  deemed 
cured  By  the  verdict  and  judgment,  if  they  were  such  as  could  be 
obviated  by  evidence. 

Manufacturers  Mut.  Fire  Ins.  Co.  v.  Swaney,  429,  434  (5). 

16.  Construction. — The  rule  requiring  the  court,  in  case  of  doubt  upon 
the  pleading,  to  construe  the  same  most  strongly  against  the  pleader 
and  to  indulge  against  its  validity  all  reasonable  inferences  not  ex- 
cluded by  a  positive  and  direct  averment,  when  applied  to  the  con- 
struction of  a  complaint,  is  applicable  to  only  such  averments  as  are 
necessary  to  state  the  cause  of  action. 

Wabash  R.  Co.  v.  McNown,  116,  134  (18) 

17.  Theory. — Suffi/nency  of  Paragraphs. — A  complaint  must  proceed 
upon  a  oefinite  theory  and  the  averments  must  be  sufficient  to  sup- 
port that  theory,  and,  if  there  is  more  than  one  paragraph  of  com- 
plaint, each  must  be  tested  by  its  own  averments  and  cannot  be 
aided  by  the  averments  appearing  in  another. 

Citizens  Tel.  Co.  v.  Fort  Wayne,  etc.,  R.  Co.,  230,  233  (1). 

III.    Plea  or  Answer. 

See  Usury  1-4;  Schools  and  School  Districts. 

What  constitutes  a  sufficient,  of  non  est  factum,  see  Bills  and  Notes  4. 

18.  Answer  of  Non  Est  Factum. — Failure  to  Verify. — Effect. — A  plea 
of  non  est  factum,  unverified,  is  equivalent  to  a  general  denial  and 
nothing  more.  Isgrig  v.  Franklin  Nat.  Bank,  217, 220  (4). 

19.  Answer  of  Non  Est  Factum. — Verification. — Waiver. — The  objection 
that  a  plea  of  non  est  factum  is  not  verified  cannot  be  waived,  since 
the  code  contemplates  that  the  effect  of  failing  to  deny  the  execu- 
tion of  the  instrument  under  oath  is  to  preclude  defendant  from 
controverting  its  execution  on  the  trial. 

Isgrig  v.  Franklin  Nal.  Bank,  217,  220  (5). 

20.  Issues. — Variance. — Where  a  defendant  pleads  and  relies  solely 
on  an  affirmative  defense,  he  must,  as  a  nue,  recover  according  to 
the  allegations  of  such  answer,  or  not  at  all. 

Mount  Carmel,  etc..  Turnpike  Co.  v.  Loos,  6,  9  (1). 

21.  Plea  in  Abatement. — Requisites. — Certainty. — A  plea  in  abatement 
must  be  certain  in  every  particular  so  as  not  only  to  point  out  the 
plaintiff's  error,  but  to  show  him  how  it  may  be  corrected  in  an- 
other suit  in  regard  to  the  same  cause  of  action,  that  is,  it  must 
leave  nothing  to  be  supplied  by  intendment  or  construction,  and 
must  obviate  every  supposable  special  answer. 

BrownrKeUham  iron  Works  v.  Oeorge  B.  Swift  Co.,  630,  637  (1). 
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22.  Selroff. — Sufficiency. — In  an  action  by  a  broker  for  cominiaaoiis 
for  the  sale  dt  certain  canned  goods,  an  answer  by  way  of  set-off 
alleging  that  plaintiff  came  into  possession  of  a  carload  <^  canned 
gooos  belonging  to  defendant  and  sold  the  same  for  a  certain  sum, 
which  he  failed  to  pay  over  to  defendant,  and  asking  that  such  sum 
be  set  off  agiunst  any  amount  found  due  plaintiff  and  for  judgment 
for  the  excess,  was  sufficient  as  against  a  demurrer. 

GiJlberi  v.  First  Nat.  Bank,  611,  613  (1). 

IV.    Dbmurrbr. 
See  Appeal  21. 

Ruling  on,  see  Appeal  17,  60-71. 

Ruling  on,  to  answer,  see  Appeal  68. 

Overruling  a,  to  a  para^aph  of  reply  that  amounted  to  no  more  than 
an  argumentative  denial,  and  the  facts  pleaded  therein  were  admis- 
sible under  the  general  aenial,  was  harmless,  see  Appeal  109. 

23.  Comvlaint. — Admissions. — A  demurrer  to  a  complaint  admits 
that  all  facts  well  pleaded  are  true. 

Kelly- Atkinson  Constr,  Co.  v.  Munaon,  619,  623  (1). 

24.  Defect  of  Parties. — A  demurrer  for  defect  of  parties  can  only  reach 
a  defect  of  parties  apparent  from  the  complaint. 

Bimel  V.  Boyd,  310,  312  (1 ) . 

25.  Complaint. — Admissions. — That  certain  funds  in  the  possession  of 
a  bank  constituted  a  part  of  such  bank's  deposits  is  admitted  by 
the  demurrer  to  a  complaint  which  alleged  such  fact. 

Beard  v.  Peoples  Sa».  Bank,  185,  192  (8). 

V.    Ambnomemtb. 

26.  Amendment  to  Conform  to  Proof, — Discretion  of  Court. — By  S§400, 
403,  405  Bums  1908,  §§391,  394,  396  R.  8.  1881,  the  trial  court  has  a 
very  wide  discretion  in  the  matter  of  amendments  of  the  pleading 
to  conform  to  the  proof. 

Hardon  v.  ConradrKammerer  Olue  Co.,  604,  510  (7). 

VI.    Motions. 

In  arrest  of  judgment,  see  Judgment  2. 

To  set  aside  default,  see  Jttdoment  3. 

Ruling  on  motion  to  make  complaint  more  specific,  see  Appeal  104. 

POLICY— 

Condition  avoiding,  see  Insurance  6,  7. 

PRECIPE— 

For  original  copy,  see  Appeal  26. 

Only  such  papers  and  entries  as  are  designated  in  the,  are  a  part  of 
the  record  on  appeal,  see  Appeal  24. 

PREFERENCES— 

See  Ck)RPOBATiON8  4;  Fbauduubnt  Gonvetances  10-12. 

PREMISES— 

Condition  of,  see  Negligence  2-4. 

Injury  while  on,  of  another,  see  Neguqence  18. 
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PREPONDERANCE— 

The  duty  of  producing  a,  of  the  evidence  upon  a  given  issue  always 
rests  upon  the  party  having  the  affirmative  of  such  issue,  see  Evi- 
dence 8. 

PRESUMPTIONS- 

See  Appeal  73^,  85,  87;  Assault  and  Battery  3;  Boundaries  4; 
Contracts  2;  Electricity  1;  Evidence  3,  8,  9;  Husband  and  Wife 
5;  Master  and  Servant  43;  Neguqence  1;  Railroads  4;  Statutes 
2;  Work  and  Labor  1. 

PRIMA  FACIE  CASE— 

See  Intoxicating  Liquors  8. 

PROBATE— 

The  circuit  courts  in  the  exercise  of  their,  jurisdiction,  have  the  power 
to  determine  either  legal  or  equitable  questions,  see  Courts  2. 

PROCESS— 

Service  of,  see  Corporations  6,  10-15. 

Service  of,  on  foreign  corporations,  see  Constitutional  Law  2. 

1.  Constructive  Service, — Judgment  in  Rem. — ^In  an  action  in  rem,  the 
court,  by  constructive  service  on  a  person  residing  beyond  its  ter- 
ritorial jurisdiction,  whose  property  is  sought  to  be  affected  or 
taken,  may  acquire  such  qualified  or  limited  jurisdiction  over  the 
person  as  will  enable  it  to  render  a  judgment  depriving  him  of  such 
property. 

Brown^Ketckam  Iron  Works  v.  Oeorge  B.  Swift  Co.,  630,  639  (6). 

2.  Service. — Personal  Judgment. — A  court  cannot  acquire  jurisdiction 
over  the  person  of  one  not  residing  within  its  territorial  jurisdic- 
tion, so  as  to  warrant  a  personal  judgment,  except  by  actual  service 
of  notice  on  him  within  the  jurisdiction,  or  on  one  authorized  to 
accept  service  in  his  behalf,  or  by  his  waiver  of  the  want  of  due 
service. 

BrownrKetcham  Iron  Works  v.  Oeorge  B.  Swifl  Co.,  630,  638  (6). 

PROPERTY— 

Injury  to,  see  Negugencb  15,  16. 

Taxable,  see  Taxation  7-10. 

Damage  to,  by  fire,  see  Railroads  26,  27. 

Ownership  of,  see  Mechanics'  Liens  12, 13. 

Transfer  of,  exempt,  see  Exemptions  1,  2. 

Bequests  of  personal,  ai*e  absolute  gifts,  see  Wills  2. 

Remedy  of,  owners,  see  Municipal  Corporations  4,  5. 

One  may  not  be  deprived  of  his,  without  due  process  of  law,  see 
Constitutional  Law  1. 

PROXIMATE  CAUSE— 

See  Carriers  9;  Master  and  Servant  3942;  Nbgliqencb  21-23; 
Railroads  10,  14,  20,  49. 

PUBLIC  IMPROVEMENT&- 

See  Municipal  Corporations  1-6;  S^tbroqation  4. 
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QUESTIONS  FOR  JURY— 

See  Masibb  and  Ssbvant  23,  39;  Nsqijobnce  21,  24-28:  Raiuioads 
11,  29. 

QUIETING  TITLE— 

See  ExEMpnoNB  2,  4-7;  Taxation  5. 

RAHiROADS- 

See  Electbictty  4. 

Duty  to  passenger  alighting  from  train,  see  Cabbdbbs  8, 10. 

Operation  of,  see  Masteb  and  Sebvant  15. 

1.  Crossing  Acddents, — Duty  to  Look  and  Listen  in  Both  DxreetUms. — 
As  a  general  rule  the  courts  will  not  say  as  a  matter  of  law  that  a 
trave&r  should  look  and  listen  at  a  certain  point  or  points,  but  he 
must  look  and  listen  for  trains  in  both  directions. 

Chicago,  etc.,  R.  Co.  v.  Dotm,  382, 388  (5). 

2.  Crossing  Accidents. — Duty  to  Look  and  Listen. — ^The  exercise  of 
ordinary  care  requires  a  traveler  to  look  and  listen  for  an  approach- 
ing car  at  points  in  the  highway  that  are  reasonably  available  for 
that  puri>ose,  and  in  some  instances  the  exercise  of  due  care  may 
require  him  to  stop  and  look  and  listen  before  attempting  to  cross 
the  track,  but  this  is  usually  a  mixed  question  of  law  and  fact  to 
be  determined  by  the  jury  imder  proper  instructions. 

Chicago,  etc.,  R.  Co.  v.  Daun,  382,  387  (3). 

3.  Crossing  Accidents. — Duty  to  Look  and  Listen. — ^A  traveler  on  ap- 
proaching a  railroad  crossing  must  look  both  ways  and  listen  at- 
tentivelv  for  fmproaching  trains  or  cars,  and  must  do  all  that  a 
reasonaSly  prudent  person  would  do  to  prevent  a  collision  before 
he  attempts  to  cross.  Chicago,  etc.,  R.  Co.  v.  Daun,  382,  387  (1). 

4.  Crossinq  Accidents. — Looking  and  Listening. — Presumptions. — ^Where 
one  who  is  injured  in  a  crossing  accident  could  have  seen  or  heard 
an  wproaching  train  in  time  to  escape,  if  he  had  looked  and  lia- 
tenea,  it  will  be  presumed  either  that  he  did  not  look  and  listen  or 
that  he  did  not  heed  what  he  saw  or  heard,  and  that  he  saw  what 
he  could  have  seen  had  he  looked,  and  heard  what  he  could  have 
heard  had  he  listened.        Chicago,  etc.,  R.  Co.  v.  Daun,  382,  387  (2). 

5.  Crossing  Accidents. — Unruly  Team. — Look  and  Listen  Rule. — ^The 
look  and  listen  rule  applicable  to  the  usual  crossing  cases,  has  no 
application  where  the  entry  upon  the  railroad  track  ia  due  to  a 
frightened  team  that  has  gotten  beyond  the  driver's  control,  so 
that  contributory  negligence  of  a  decedent,  who  was  taken  upon 
the  track  by  an  unruly  team,  is  not  necessarily  shown  by|  answers 
to  interrogatories  from  which  it  does  not  appear  that  decedent 
stopped  to  look  and  listen.  Henry  v.  Hack,  47,  54  (5). 

6.  Crossing  Accidents. — Notice  of  Peril. — ^A  railroad  company,  as  well 
as  a  person  crossing  its  tracks,  are  each  charged  not  only  with 
actual  knowledge,  but  with  such  knowledge  as  may  be  acquired  by 
the  exercise  of  ordinary  care.  Henry  v.  Hack,  47,  65  (7). 

7.  Crossing  Accidents. — Right  of  Traveler  to  Rely  on  Signals. — ^A  trav- 
eler has  a  right  to  assume  that  the  statutory  crossing  sisnala  will 
be  given,  but  he  is  not  thereby  relieved  from  exercising  due  care. 

Chicago,  etc.,  R.  Co.  v.  Daun,  38^  S87  (4). 

8.  Crossing  Accidents. — Negliaence  of  Driver  of  Vehicle. — Contributpry 
Negligence. — Imputation. — The  negligence  of  the  driver  of  a  vehicle 
in  crossing  a  track  in  front  of  an  approaching  train  cannot  be  im- 
puted to  a  passenger  in  such  vehicle  who  was  killed  by  a  collision 
with  the  train.  Wabash  R.  Co.  v.  McNoum,  116, 129  (9). 
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0.  Crossing  Acddenis, — Perilous  Position. — Duly  of  RaUroad  Bmfdoffs. 
— Negligence, — ^Where  decedent  was  without  fault  placed  in  a  peri! 
ous  position  upon  a  railroad  track,  the  fatal  consequences  of  which 
could  have  been  seen  and  prevented  by  the  motorman  in  the  exer- 
cise of  ordinary  care^  but  which  were  not  seen  by  him  in  time,  no 
amount  of  care  exercised  after  he  saw  can  excuse  his  fulure  to  see 
the  peril  in  time  to  prevent  the  injury  that  followed. 

Henry  v.  Hack,  47,  64  (6). 

10.  Crossing  Accidents, — Proximate  Cause. — Failure  to  Signal  Ap- 
proach of  Train. — Knowledge  That  Train  is  Approaching. — Where  a 
traveler  approaching  a  railroad  crossing  knows  that  a  train  ^  is  ap- 
proaching and  knows  such  fact  in  time  to  stop  and  avoid  injury, 
the  failure  of  those  in  charge  of  the  train  to  signal  its  approach  to 
the  crossing  cannot  be  treated  as  the  proximate  cause  of  the  injury. 

Wabash  R.  Co.  v.  McNovm,  116, 125  (4). 

11.  Crossing  Accidents. — Contributory  Negligence. — Evidence.  —  Jury 
Question. — ^The  absence  of  contributory  negligence  may  be  shown  by 
circumstances  as  well  as  by  direct  evidence,  and  if  different  con- 
clusions may  be  drawn  by  fair  and  reasonably  intelligent  minds 
from  the  circumstances  proven,  the  question  is  one  of  fact  for  the 
jury.  Chicago,  etc.,  R.  Co.  v.  Daun,  382,  389  (9). 

12.  Crossing  Accidents. — lAability. — Contributory  Negligence  of  Driver 
of  Vehicle. — The  contributory  negligence  of  a  hack  driver  in  crossing 
a  track  in  front  of  an  approaching  train,  will  not  relieve  the  rail- 
road company  from  liability  for  its  negligence  resulting  in  the  kill- 
ing of  a  passenger  in  such  hack. 

Wabash  R.  Co,  v.  McNown,  116,  135  (21). 

13.  Crossing  AcciderUs, — Sveed. — Negligence. — Complaint. — In  an  ac- 
tion to  recover  for  the  aeath  of  plaintiff's  decedent  in  a  crossing 
accident,  where  the  complaint  showed  that  the  crossing  was  on 
the  main  street  of  a  town,  that  the  view  of  an  approaching  train 
was  obstructed  and  that  the  company  had  for  some  time  permitted 
an  electric  gong  at  the  crossing  to  remain  out  of  repair  so  that  it 
constantly  sounded  without  regard  to  whether  a  train  was  in  fact 
approachmg.  and  thus  obstructed  the  sound  of  approaching  trains, 
that  the  defendant  railroad  company  knew  the  conditions  and  that 
the  colliding  train  approached  the  crossins  at  a  8i>ecd  of  thirty-five 
or  forty  miles  per  hour,  the  negligence  of  defendant  in  the  operation 
of  its  train  at  such  speed,  was  sufficiently  shown,  even  in  the  absence 
of  an  ordinance  of  the  town  regulating  the  speed  of  trains. 

Wabash  R,  Co.  v.  McNown,  116,  124  (2). 

14.  Crossing  Accident. — Proximate  Cause.— Concurrent  Negligence  of 
Driver  of  Carriage. — ^Where  a  train  i^^proaching  at  an  excessive 
speed  was  invisible  because  of  obstructions  to  tne  view,  and  the 
giving  of  the  usual  crossing  signals  could  not  be  heard  because  of 
the  constant  sound  of  a  defective  electric  gong  which  defendant 
maintained  at  the  crossing,  the  act  of  a  hack  driver,  who  knew  of 
the  defective  gong  and  that  it  constantly^  sounded  regardless  of  the 
approach  of  trains,  in  crossing  the  track  in  front  of  the  train  in  the 
face  of  warnings  from  persons  near  by,  which  he  supposed  were 
based  on  the  sounding  of  the  gong,  cannot  be  held  the  sole  proxi- 
mate cause  of  a  collision  in  which  his  passenger  was  killed,  so  as 
to  relieve  the  railroad  company  from  liability  for  its  negligence  in 
the  manner  of  operating  the  train  and  in  maintaining  the  defective 
gong.  Wabash  R,  Co.  v.  McNown,  116,  130  (12). 

15.  Crossing  Accidents. — Verdict. — Answers  to  Interrogatories. — In  an 
action  against  a  railroad  company  for  death  in  a  crossing  accident. 
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where  it  was  shown  by  some  of  the  answers  cS  the  jury  to  inter- 
rogatories that  at.  certain  places  it  would  have  been  possible  for 
plaintiff's  decedent  to  have  seen  the  approaching  car,  the  general 
verdict  for  plaintiff  is  not  thereby  overcome,  since  presumptions 
may  be  indulged  whereby  such  answers  are  reconcilable  witn  the 
verdict,  in  view  of  the  fact  that  there  was  no  finding  that  decedent 
was  familiar  with  the  crossing  or  that  he  was  aware  that  he  could 
have  seen  the  track  at  such  points. 

Chicago,  etc,,  R.  Co.  v.  Daun,  382,  389  (8). 

16.  Crossing  Accidents, — Verdict, — Answers  to  Interrogatories, — ^Where 
the  complaint  in  an  action  against  a  railroad  company  for  the  death 
of  plaintiff's  decedent  in  a  crossing  accident  alleged  negligence  in 
failing  to  give  the  statutory  signals  of  the  approach  of  the  train 
to  the  crossing,  a  verdict  for  plaintiff  is  a  finding  that  such  signals 
were  not  ffiven,  and  is  not  overcome  by  answers  to  interrogatories 
showing  that  the  whistle  was  sounded  and  that  the  bell  was  rung, 
but  not  showing  that  the  same  was  done  as  provided  by  the  statute. 

Wabash  B.  Co.  v.  McNown,  116, 133  (16). 

17.  Crossing  Accidents. — General  Verdict. — Answers  to  Interrogatories. 
— ^Where,  in  an  action  for  the  death  of  plaintiff's  decedent  in  a 
crossing  accident,  the  complaint'  alleged  facts  showing  that  de- 
cedent's team  had  become  frightened  and  had  gotten  beyond  his 
control,  and  proceeded  on  the  theory  that  the  decedent  was  with- 
out fault  in  entering  upon  the  track  and  that  defendant's  motorman 
either  saw  the  peril  of  decedent  in  time  to  have  prevented  the  col- 
lision by  the  exercise  of  ordinary  care,  or  was  guilty  of  original 
negligence  in  failing  to  discover  and  see  decedent  s  peril,  when  by 
the  exercise  of  reasonable  care  he  should  have  done  so,  and  that 
such  negligence  was  the  proximate  cause  of  the  death,  answers  to 
interrogatories  showing  that  decedent  was  carried  onto  the  track 
by  his  unruly  horses,  tnat  freight  cars  on  an  adjacent  steam  road 
prevented  the  motorman  from  seeing  decedent  until  he  was  less 
than  fifty  feet  away,  and  that  such  motorman  thereupon  did  all 
that  he  could  to  stop  the  car  and  avoid  the  injury,  are  not  in  irre- 
concilable confiict  with  a  verdict  for  plaintiff,  since  they  do  not 
contradict  the  finding  of  tbe^  general  verdict  as  to  negligence  in 
failing  to  see  decedent's  peril  in  time  to  have  prevented  the  injury. 

Henry  v.  Hack,  47,  49  (4). 

}S.— Crossing  Accidents. — Verdict.'^Answers  to  Interrogatories. — In  an 
action  to  recover  for  a  death  in  a  railroad  crossing  accident^  answers 
to  interrogatories  showing  that  the  driver  of  the  hack  m  which 
decedent  was  riding  learned  of  the  approach  of  the  train  as  he  ap- 
proached the  crossing,  that  there  was  nothing  that  would  have 
prevented  him  from  stopping  his  team  or  turning  it  away  from  the 
track  in  time  to  avoid  injury^  that  before  driving  on  to  the  track 
decedent  indicated  to  the  driver  that  the  train  was  emproaching 
and  requested  him  to  stop  before  driving  on  to  the  track,  that  the 
hack  cleared  the  track  in  front  of  the  train  without  being  struck, 
but  that  decedent  was  thrown  out,  or  in  some  other  manner  escaped 
from  the  rear  of  the  hack,  etc.,  ahd  was  injured,  and  that  the  train 
f&ve  the  statutory  signals  of  its  approach  to  tne  crossing,  are  not 
m  irreconcilable  confiict  with  a  general  verdict  for  plaintiff  as  show- 
ing contributory  negligence  on  the  part  of  the  deceaent. 

Wabash  R.  Co.  v.  McNown,  116, 127  (8) 

19.  Crossing  Accidents, — Answers  to  Interrogatories.— Coniflict  With 
Complaint. — ^In  an  action  against  a  railroad  company  for  the  death 
of  an  occupant  of  a  hack  by  collision  with  defendant's  train  at  a 
crossing,  answers  by  the  jury  to  interrogatories  showing  that  the 
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train  did  not  collide  with  the  hones  or  the  vehicle,  that  neither 
the  driver,  horses,  nor  vehicle  were  injured,  and  that  after  the  hack 
had  cleared  the  track  the  decedent  was  thrown  or  in  some  other 
way  escaped,  from  the  hack  and  fell  so  as  to  come  in  contact  with 
the  train  whereby  she  received  injuries  causing  her  death,  were  not 
at  variance  with  the  allegations  of  the  complaint  that  as  the  wheels 
of  the  hack  strdck  the  rails  of  the  railroad  the  decedent  was  thrown 
or  caused  to  fall  from  said  hack  upon  the  railroad,  and  that  the 
approaching  train  ran  against  or  over  her  body  and  inflicted  injuries 
from  which  she  immediately  died. 

Wabash  R.  Co.  v.  McNown,  116,  129  (11). 

20.  Crossing  Accidents. — Failure  to  Signal  Approach  of  Train. — Proxir 
mate  Cause. — Complaint. — ^Where  the  complaint  for  death  of  a  person 
in  a  railroad  crossing  accident  alleged  negligence  in  defendant's 
failure  to  signal  the  approach  of  the  train  to  the  crossing,  other 
aJlegations  showing  that  the  driver  of  the  vehicle,  in  which  de- 
cedent was  a  passenger,  knew  that  an  electric  gong  maintained  by 
defendant  to  sound  the  approach  of  trains  to  the  crossing  was  out 
of  repair  so  that  it  constantly  sounded  regardless  of  the  approach 
of  trains,  and  that  the  driver  was  told  by  the  occupants  of  the 
vehicle  and  others  that  a  train  was  approaching,  will  not  justify 
the  assumption  that  the  driver  knew  that  a  train  was  approaching, 
where  a  view  of  the  approaching  train  was  obstructed  ana  the  sound- 
ing of  the  gone  prevented  such  driver  from  hearing  its  approach, 
so  as  to  preclude  the  holding  that  the  alleged  negligence  ot  defend- 
ant was  the  proximate  cause  of  the  injury. 

Wabash  R.  Co.  v.  McNown,  116,  125  (6). 

21.  Construction. — Diversion  of  Watercourse. — Duty  of  Railroad  Comr 

gmy. — ^Although  under  the  grant  of  power  given  by  subd.  6,  §5195 
urns  1908,  §3903  K.  S.  1881,  a  railroad  company  may  fill  up  a 
natural  watercourse  and  lay  its  tracks  on  the  embankment  con- 
structed in  the  bed  of  such  stream,  it  is  charged  by  the  same  sec- 
tion with  the  duty  of  providing  a  waterway  no  less  efficient  than 
the  one  appropriated.        Cleveland^  etc.,  R.  Co.  v.  True^  156, 160  (4). 

22.  Failure  to  Signal  Approach  of  Train  to  Crossing. — Neqligence  Per 
Se. — Complaint. — ^The  failure  to  give  the  signals  required  by  statute 
of  a  train's  approach  to  a  crossing  is  negligence  per  se,  and  the  aver- 
ment of  such  failure  in  a  complaint  is  a  sufficient  charge  of  neg^- 
gence,  unless  its  effect  is  lost  oy  other  controlling  averments. 

Wabash  R.  Co.  v.  McNovm,  116,  126  (6). 

23.  Operation. — Crossing  Signals. — Crossing  signals  given  only  at  a 
time  when  the  train  is  so  near  the  crossing  as  to  render  such  signals 
unavailable  as  notice,  do  not  serve  the  pun>ose  intended  by  statute 
and  will  not  relieve  the  company  from  liability. 

Wabash  R.  Co.  v.  McNown,  116, 134  (17). 

24.  Operation. — Speed. — Negligence. — Although  the  running  of  a  train 
at  thirty-five  or  forty  miles  an  hour  through  a  town  or  city  in  vio- 
lation (»  an  ordinance  is  negliKence  per  se,  in  the  absence  of  a  statute 
or  ordinance  the  question  of  whether  the  operation  of  a  train  at 
such  speed  is  negligence  depends  upon  the  conditions,  situation 
and  circumstances  in  each  particular  case. 

Wabash  R.  Co.  v.  McNovm,  116, 123  (1). 

25.  OTferaiion.-^ongs  at  Crossings. — Negligence. — In  the  absence  of  a 
law  imposing  the  duty  on  railroads  to  maintain  electric  gonos  at 
crossings  to  sound  the  approach  of  trains,  the  failure  of  a  railroad 
company  so  to  do  is  not  actionable  negligence;  but,  if  such  gon^  is 
installed,  the  company's  act  in  permitting  it  to  become  defective 
BO  as  to  sound  continually  without  regard  to  the  approach  of  a 
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train,  and  thus  destroy  or  partially  destroy  the  efficacy  of  other 
signals  which  the  law  makes  necessary,  is  such  negligence  as  will 
render  the  company  liable  for  damages  proximately  caused  thereby. 

Wabash  R,  Co.  v.  McNovm,  116,  124  (3). 

26.  Damage  to  Property. — Fires. — Instructions. — In  an  action  against  a 
railroad  company  for  dama^  from  fire,  an  instruction  on  the 
measure  of  damages,  which  included  statements  of  the  measure  of 
damans,  on  items  outside  the  issues  and  the  evidence,  and  also 
told  tne  jury  that  it  might  add  interest  ''to  any  such  element  of 
damages  as  the  jury  may  see  fit  to  award  damages  for,"  was  mis- 
leading and  erroneous.     Baltimore,  etc.,  R.  Co.  v.  Peck,  281,  285  (6). 

27.  Damage  to  Property. — Fires. — Instmctions. — Instructions,  in  an 
action  against  a  railroad  company  for  damages  from  fire,  that  if 
the  fire  which  destroyed  plaintiff's  land  occurred  before  the  fire 
which  escaped  from  defendant's  right  of  way,  the  defendant  need 
not  account  for  the  origin  of  the  fire  which  destroyed  plaintiff's 
property,  and  that  if  defendant  negligently  permitted  fire  to  escape, 
the  jury  could  not  find  against  it,  if  it  furtner  found  that  nlaintiff 's 
lancl  was  burned  over  by  a  fire  which  occurred  prior  to  the  nre  which 
defendant  allowed  to  escape,  correctly  stated  the  law  applicable  to 
the  facts  as  assumed  therein. 

Baltimore,  etc.,  R.  Co.  v.  Peck,  281,  283  (1). 

28.  Fires. — Inferences. — Negligence. — Proof  of  a  fire  after  a  locomo- 
tive has  passed  will  not  of  itself  warrant  an  inference  of  negligence 
in  the  equipment  or  operation  of  the  train. 

Toledo,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  459,  464  (4). 

20.  Fires. — Negligence. — Jury  Question. — Appeal. — In  an  action  against 
a  railroad  company  to  recover  for  a  fire  loss,  the  question  of  de- 
fendant's negligence  is  ordinarily  a  question  of  fact  for  the  jury, 
and  its  finding  will  not  be  disturbed  on  appeal  if  the  evidence  is  such 
that  fair-minded  men  may  honestly  draw  different  conclusions 
therefrom.  Toledo,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  450,  463  (3). 

80.  Fires. — Negligence. — Evidence. — Sufficiency. — In  an  action  against 
a  railroad  company  to  recover  for  a  fire  loss,  evidence  of  facts  and 
circumstances  from  which  the  jury  ma^^  fairly  infer  that  defendant's 
locomotive  was  either  defective  in  its  condition  or  negligently 
operated,  and  that  the  emission  of  sparks  was  unusual  in  Quantity 
or  character,  is  sufficient  to  warrant  a  jury  in  inferring  that  de- 
fendant was  negligent. 

Toledo,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  450,  462  (2). 

31.  Fires. — Liability. — ^While  a  railroad  company  may  use  fire  in  the 
operation  of  its  locomotives  and  is  relieved  from  liability  for  injury 
occasioned  by  the  escape  of  fire  which  necessarily  results  from  the 
operation  of  its  locomotives,  it  is  liable  for  negligence  in  failing  to 
properly  equip  such  locomotives  with  proper  spark  arresters,  or  in 
operating  such  locomotives  so  as  to  negligently  cause  or  permit  the 
emission  of  sparks  therefrom. 

Toledo,  etc.,  R.  Co.  v.  Home  Ins.  Co.,  450,  461  (1). 

32.  Fires. — Negligence. — Evidence. — Svffixiiency. — In  an  action  against 
a  railroad  company  for  the  destruction  of  plaintiff's  house  by  fire, 
evidence  that  large  blazing  sparks  were  being  emitted  from  the 
passing  train  and  that  when  the  fire  department  arrived,  which 
was  about  twenty  minutes  after  the  train  had  passed,  the  side  of 
the  house  nearest  the  track  was  entirely  burned  away,  and  that  at 
the  time  there  was  no  fire  in  any  of  the  stoves,  and  there  was  no 
fire  anywhere  in  close  proximity,  is  sufficient  to  warrant  the  jury 
in  inferring  that  the  bmlding  was  set  on  fire  by  the  passing  train. 
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and  the  court  cannot  sav  as  a  matter  of  law  that  the  defendant 
was  not  negligent.    Toledo,  etc.,  R.  Co.  v.  Home  Ins,  Co.,  450, 464  (5). 

33.  Injury  to  Live  Stock. — Comflaird. — Evidence. — AdmisatbUity. — 
Where  the  complaint  against  a  railroad  company  for  injury  to  stock 
substantially  followed  the  language  of  §5447  Bums  1908^  Acts  1885 
p.  224,  so  as  to  sufficiently  charge  defendant  with  a  breach  of  its 
duty  under  such  statute  to  construct  and  maintain  fences  and  cattle- 
guards  sufficient  to  prevent  stock  from  getting  on  its  tracks,  any 
evidence  was  admissible  which  would  prove  or  tend  to  prove  a  vio- 
lation of  such  duty. 

Lake  Erie,  etc.,  B.  Co.  v.  Voliva,  170,  174  (4). 

34.  Injuryto  Live  Stock. — ConlribtUorv  Negligence. — Abandonment  of 
Stock. — The  conduct  of  the  owner  of  horses  in  imdertakin^,  without 
help,  while  riding  one  horse  and  leading  another,  to  drive  horses 
over  a  railroad  highway  crossing,  could  no  more  than  tend  to  prove 
contributory  negligence,  and  did  not  indicate  an  abandonment  of 
the  horses  so  as  to  prevent  a  recovery  for  those  that  escaped  over 
the  cattle-guards  and  went  upon  the  track  where  they  were  injured. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170,  175  (6). 

35.  Injury  to  Live  Stock. — Failure  to  Maintain  Cattle-guarde. — Applicor 
tion  of  Statute.— 'The  liability  created  by  §5447  Bums  1908,  Acts 
1885  p.  224.  requiring  railroads  to  construct  and  maintain  proper 
cattle-guaros.  is  not  fimited  to  injury  to  stock  led  or  controlled  by 
halter  or  bridle.  Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170, 176  (8). 

36.  Injury  to  Live  Stock. — Failure  to  Maintain  Fences  and  Cattle-Guardis. 
—Complaint. — Su,ficiency. — A  complaint  against  a  railroad  companv 
to  recover  for  injury  to  plaintiff's  horses,  which  substantially  fol- 
lows the  language  of  §5447  Bums  1908,  Acts  1885  p.  224,  imposing 
upon  railroad  companies  the  duty  of  constructing  and  maintaining 
fences  and  cattle-guards  sufficient  to  prevent  stocK  from  getting  on 
such  railroads,  is  sufficient  to  charge  a  violation  of  the  duty  im- 
posed by  such  statute. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170, 174  (3). 

37.  Injury  to  Live  Stock. — Defective  Cattle-guards. — Contributory  Negli- 
gence.— Contributory  ne^i^ence  is  not  a  defense  in  an  action  against 
a  railroad  company  for  injury  to  live  stock  resulting  from  defend^ 
ant's  failure  to  properly  maintain  cattle-guards. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170,  176  (7). 

38.  Injury  to  Live  Stock. — Defective  Cattle-guards. — Evidence. — Suffi- 
ciency.— In  an  action  for  injury  to  horses  alleged  to  have  strayed 
onto  defendant's  railroad  track  through  a  defective  cattle-guard, 
evidence  that  there  was  no  pit  under  the  guard,  that  the  spaces 
between  the  rails  or  slats  out  of  which  it  was  made  had  become 
partlv  filled  with  gravel  and  cinders,  that  the  beveled  edges  of 
the  slats  had  become  worn  and  beaten  down,  that  snow  had  fallen 
on  them  two  nights  previous  to  the  injury  and  had  not  been  re- 
moved, that  there  was  a  well-beaten  path  over  the  guard  on  and 
over  which  the  stock  passed,  and  that  defendant's  tracK  men  passed 
over  such  guard  but  a  short  time  before  the  stock  passed  over  it 
and  that  tne;|r  made  no  effort  to  clean  the  snow  therefrom,  war- 
ranted a  finding  that  at  the  time  the  defendant  was  not  maintain- 
ing and  keeping  such  cattle-guard  in  the  condition  contemplated 
by  §5447  Bums  1908,  Acts  1885  p.  224,  and  that  on  account  of  such 
failure  plaintiff's  horses  entered  upon  the  track. 

Lake  Erie,  etc.,  R.  Co.  v.  Voliva,  170,  176  (9). 

39.  Injury  to  Persons  on  Tracks. — Last  Clear  Chance. — Instructions. — 
Where  the  negligence  of  plaintiff  continues  up  to  the  time  of  the 
injury  and  concurs  with  tnat  of  defendant  in  producing  the  injury. 
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the  doctrine  of  last  clear  chance  is  not  applicable,  so  that,  in  an 
action  for  injuries  in  being  struck  by  an  interurban  car  while  driv- 
ing upon  defendant's  track,  an  instruction  was  erroneous  which 
stated  that  even  if  plaintiff  was  guilty  of  negligence  in  driving  upon 
the  track,  he  may  nevertheless  recover,  if  a  motorman  by  the  exer- 
cise of  ordinary  care  could  have  discovered  his  peril  and  avoided 
the  collision.     Terre  Haute,  etc.,  Traction  Co.  v.  Latham,  366, 370  (4). 

40.  Injury  to  Persons  on  Tracks, — Last  Clear  Chance. — The  doctrine 
of  last  clear  chance  is  applicable  in  the  case  of  one  who  was  struck 
by  an  interurban  car  while  driving  upon  defendant's  track,  although 
he  got  upon  the  track  through  his  own  negligence,  if,  bv  reason  of 
defects  in  the  street,  for  which  defendant  was  responsible,  and  the 
frightened  condition  of  plaintiff's  horse,  plaintiff  was  unable,  by 
the  exercise  of  due  care,  to  extricate  himself  from  the  danger  in 
time  to  avoid  the  injurv,  and  if  by  the  exercise  of  due  care  by  de- 
fendant the  injury  could  have  been  prevented. 

Terre  HauU,  etc..  Traction  Co.  v.  Latham,  366,  371  (5). 

41.  Injuries  to  Persons  on  Tracks. — Negligence. — Contributory  Negli- 
gence.— Imputing  Driver's  Negligence  to  Person  Injured  While  Riding 
in  Vehicle. — The  negligence,  if  any,  of  plaintiff's  father  in  driving 
his  wagon,  in  which  she  was  riding,  across  defendant's  railroad 
tracks,  cannot  be  attributed  to  plaintiff. 

Henry  y.  Epstein,  265,  271  (3). 

42.  Injury  to  Persons  on  Tracks. — Verdict. — Answers  to  Interrogatories. 
— In  an  action  for  injuries  to  plaintiff  by  the  collision  of  defendant's 
car  with  a  wagon  in  which  plaintiff  was  riding  with  her  father,  who 
was  the  driver,  a  verdict  Tor  plaintiff  is  not  affected  by  answers 
to  interrogatories  that  could  only  affect  the  question  of  negligence 
of  plaintiff's  father  in  driving  onto  the  track. 

Henry  v.  Epstein,  265,  271  (5). 

43.  Injuries  to  Persons  on  Tracks. — Verdict. — Answers  to  Interroga- 
tories.— Where  plaintiff  was  injured  by  the  collision  of  one  of  de- 
fendant's cars  with  a  wagon  in  which  plaintiff  was  riding  with  her 
father,  who  was  the  driver,  answers  b^  the  jury  to  interrogatories, 
to  be  sufficient  to  warrant  the  court  in  setting  aside  the  verdict 
for  plaintiff,  must  affirmatively  show  either  that  plaintiff's  injury 
did  not  result  from  any  of  the  negligent  acts  of  defendant  charged 
in  the  complaint  as  bemg  the  proximate  cause  thereof,  or  that  the 
negligence  of  plaintiff's  father  in  driving  across  the  track  in  front 
of  the  car  was  the  sole  proximate  cause  of  her  injury,  rather  than 
a  concurring  cause.  Henry  v.  Epstein,  265,  271  (4). 

44.  Injury  to  Persons  on  Tracks. — Employe  of  Construction  Company. — 
Evidence. — Sufficiency. — In  an  action  for  negligent  death  on  the 
defendant's  railroad  track  of  one  claimed  to  have  been  employed 
by  a  contractor  at  the  time  engaged  in  installing  a  signal  system 
for  defendant,  there  could  be  no  recovery  by  plaintiff  in  the  absence 
of  proof  that  a  contract  existed  between  decedent's  employer  and 
defendant  whereby  decedent  was  authorised  to  go  upon  the  tracks. 

Pittsburgh,  etc.,  R.  Co.  v.  Foust,  90,  97  (6). 

45.  Injury  to  Persons  on  Tracks. — Employe  of  Construction  Company. — 
Evidence. — Sufficiency. — In  an  action  for  negligent  death  on  the  de- 
fendant's railroad  track  of  one  claimed  to  nave  been  employed  by 
a  contractor  at  the  time  engaged  in  installing  a  signal  system  for 
defendant,  evidence  merely  showing  that  the  contractor  was  in- 
stalling a  signal  system  was  not  sufficient  to  show  contractual  rela- 
tion between  him  and  defendant  that  would  authorise  decedent  to 
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be  upon  defendant's  trackB,  where  it  was  shown  that  three  railroads 
crossed  at  the  particular  place. 

PitUburgh,  e/c.,  R.  Co.  v.  Foust,  90,  97  (7). 

46-  Injury  to  Persona  on  Tracks. — Employe  of  Construction  Company, — 
Negligence. — Evidence. — Sufficiency. — ^Wnere  the  nesligence  charged 
was  in  an  attempt  to  make  a  flying  switch  whereby  decedent  was 
run  over  by  a  cut  of  cars  while  he  was  on  defendant's  tracks  in  the 
employ  of  a  construction  company  engaged  in  installing  a  signal 
system,  and  the  undisputed  evidence  snowed  that  decedent's  work 
did  not  require  him  to  go  upon  the  tracks,  that  decedent  at  his  own 
request  was  permitted  to  walk  up  the  west-bound  main  track  some 
distance  to  procure  a  pick,  that  on  looking  back  he  saw  a  train  ap- 
proaching from  the  east  and  he  stepped  over  on  the  east-bound 
track  and  was  run  down  and  killed  by  a  cut  of  cars  running  west 
and  pushed  by  an  engine,  that  there  was  nothing  to  obstruct  de- 
cedent's view  of  the  approaching  cut  of  cars,  and  it  was  not  shown 
that  the  cut  of  cars  was  being  run  at  a  rapid  and  dangerous  speed, 
nor  that  defendant's  servants  had  any  knowledge  of  decedent's 
presence  at  the  place  of  injury,  a  judgment  for  plamtiff  is  not  sup- 
ported by  sufficient  evidence. 

PiUsburgh,  etc.,  R.  Co.  v.  Foust,  90,  97  (8). 

47.  Injury  to  Persons  on  Tracks. — Complaint. — Sufficiency. — ^Where  de- 
cedent, who  was  killed  by  one  of  defendant's  trains  while  he  was 
on  the  track  in  the  employ  <^  a  contractor  enj^aged  in  installing  a 
signal  system  for  defendant,  the  allegation  oi  the  complaint  that 
decedent's  duty  required  him  to  be  upon  the  tracks  at  the  place 
where  the  injury  occurred  and  that  he  was  there  by  invitation  ol 
defendant,  with  the  full  knowledge  of  defendant,  its  servants  and 
agents,  was  sufficient  to  raise  a  legal  duty  asainst  defendant  to  the 
same  extent  as  if  decedent  had  been  one  ofdefendant's  employes. 

PiUshurgh,  etc.,  R.  Co.  v.  Foust,  90,  96  (6). 

48.  Injuries  to  Persons  on  Tracks. — Licensees. — ^The  rule  that  a  mere 
licensee  enjoys  the  license  subject  to  its  attendant  risks  and  con- 
comitant perils,  and  that  the  only  duty  owin^  to  a  licensee  by  one 
granting  the  license  is  to  protect  him  from  wilful  injury,  is  not  ap- 
plicable where  a  railroad  company  had  contracted  for  tne  installa- 
tion  of  a  system  of  interlocking  devices  and  had  licensed  decedent, 
as  an  employe  of  the  contractor,  to  go  ui>on  its  tracks  in  carrying 
on  the  work  of  installation,  but  such  rule  is  to  be  confined  to  cases 
where  the  licensee  is  granted  permission  to  go  upon  the  premises 
of  the  owner  for  purposes  of  his  own,  and  in  which  the  owner  has 
no  interest.  Pittsburgh,  etc.,  R.  Co.  v.  Foust,  90,  95  (3). 

49.  Interurban — Injuries  to  Persons  on  Tracks. — Proximate  Cause. — 
Answers  to  Interrogatories. — ^Where  plaintifT  was  injured  by  an  inter- 
urban car  while  proceeding  along  the  highway  in  a  wagon  with  her 
father,  answers  by  the  jury  to  interrogatories  showing  that  plaintiff's 
father  was  driving  along  the  south  side  of  the  road,  and  that  while 
so  driving,  a  few  minutesprior  to  the  accident,  plaintiff  and  her 
father  saw  a  car  about  1400  feet  ahead  of  them^  aj^roaching  on  the 
south  track,  and  that  plaintiff's  father  then  immediately  turned 
his  horses  across  the  north  track,  on  which  the  car  that  collided 
was  approaching,  the  court  cannot  say  as  a  matter  of  law  that  the 
act  ot  plaintiff  s  father  in  suddenly  turnins  the  wagon  onto  the 
north  track  was  the  sole  proximate  cause  of  plaintiff's  injury. 

Henry  v.  Epstein,  26^  273  (7). 

50.  Interurban. — Injuries  to  Persons  on  Tracks. — Issues  of  Fact. — 
Submission  to  Jury. — In  an  action  against  an  interurban  railroad 
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company  on  the  theory  that  plaintiff's  hone  became  unmanageaUe 
and  ran  upon  the  track,  that  because  of  the  fright  of  the  horse  and 
the  defective  condition  of  the  track  he  was  unable  to  control  the 
horse  and  escape  from  the  track,  and  that  the  collision  was  caused 
either  by  the  motorman's  failure  to  use  ordinary  care  to  prevent 
the  injury  after  plaintiff  was  exposed  to  the  danger,  or  by  the  ex- 
cessive and  dangerous  speed  of  the  car,  and  the  theory  ol  the  de- 
fense was  that  there  was  not  sufficient  time  to  stop  the  car  after 
plaintiff  got  upon  the  track,  that  plaintiff's  failure  to  esci4)e  from 
the  track  was  not  due  to  any  defects  therein,  and  that  the  collision 
was  not  due  to  the  excessive  speed  of  the  car,  it  was  the  court's 
duty  to  submit  the  question  of  fact  to  the  jury  for  its  decision. 

Terre  Haute,  etc..  Traction  Co.  v.  Latham,  366,  369  (1). 

61.  Interurhan, — Injury  to  Persons  on  Tracks. — Verdict, — AnstDcrs  to 
Interrogatories, — Where,  under  the  averments  of  the  complaint,  in 
an  action  for  injuries  sustained  through  the  collision  of  an  inter- 
urban  car  with  a  wagon  in  which  plaintiff  was  riding  with  her  father, 
who  was  driving,  plaintiff  was  entitled  to  prove  excessive  speed  oi 
the  car  before  tne  collision,  and  other  facts  from  which  the  jury 
could  infer  that  the  motorman  did  not  have  the  car  under  proper 
control  when  plaintiff's  father  first  drove  upon  the  track,  so  that 
the  motorman's  later  efforts  could  not  prevent  the  collision  that 
followed,  answers  to  interrogatories  showing  that  at  the  time  of 
the  collision  the  speed  of  the  car  was  not  excessive,  and  that  as 
soon  as  plaintiff's  father  started  across  the  track  the  motorman 
sounded  the  gong  and  whistle  and  thereafter  did  everything  in  his 
power  to  prevent  collision,  will  not  control  a  verdict  for  plaintiff. 

Henry  v.  Epstein,  265,  272  (6). 

52.  Location  of  Division  Buildings , — Maintenance  .-Contract . — Evidence, 
— In  an  action  for  damages  against  a  railroad  company  on  account 
of  the  removaJ  of  its  shops,  etc.,  to  another  city,  plaintiff  alleging 
that  he  purchased  certain  real  estate  in  the  town  where  such  shops, 
etc.,  were  originally  located  because  of  defendant's  representations 
that  it  would  locate  and  maintain  its  shops,  etc.,  there,  evidence 
of  certain  written  contracts,  neither  of  which  contained  any  agree- 
ment that  defendant  would  permanently  maintain  its  shops,  etc., 
in  such  town,  and  the  representations  of  defendant's  officers  as  to 
the  intended  permanency  of  such  location  of  shops,  etc.,  was  in- 
sufficient to  support  a  judgment  for  plaintiff  on  the  theory  of  a  con- 
tract between  defendant  and  plaintiff  binding  defendant  to  maintain 
its  shops,  etc.,  at  such  town.       Wabash  R,  Co,  v.  Grate,  583,  597  (6). 

53.  Tracks  in  Highway, — Duty  to  Restore  and  Maintain  Highway  in 
Condition, — Where  a  railroad  company  has  constructed  its  track  in 
a  highway,  it  must  restore  the  highway  to  a  reasonable  condition 
of  safety  and  convenience  in  view  of  the  new  use  to  which  it  has 
been  appropriated,  and  must  thereafter  use  reasonable  care  to  main- 
tain it  in  such  condition,  but  the  company  is  not  an  insurer  against 
all  defects,  and  is  not  required  to  go  beyond  the  exercise  of  proper 
care  and  skill  under  the  circumstances  to  prevent  injury  to  the 
person  or  property  of  others. 

Terre  HauU,  etc,.  Traction  Co.  v.  Latham,  366,  369  (2). 

54.  Tracks  in  Highway. — Duty  to  Restore  and  Maintain  Highway  in 
Condition. — Instructions, — An  instruction  that  the  law  requires  a 
railway  company  to  construct  and  maintain  its  tracks  so  that  the 
public  may  use  the  highway  with  reasonable  safety,  that  the  com- 
pany is  liable  for  injuries  proximately  resulting  from  failiu^  so  to 
do,  and  that  whether  a  particular  highway  is  reasonably  safe  for 
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public  travel  is  a  questioD  for  the  jury  under  all  the  conditioDS  and 
circumstances  of  the  particular  case^  is  erroneous  in  imposing  upon 
defendant  the  absolute  duty  to  mamtain  the  highway  in  a  condi- 
tion reasonably  safe  for  use,  and  in  failing  to  submit  the  further 
question  of  whether  the  defects,  if  the  jury  found  the  hiehway  un- 
safe, were  due  to  a  want  of  care  and  skill  on  the  part  of  defendant. 

Terre  Haute,  etc,  Traction  Co.  v.  Latham,  366,  370  (3). 

REASONABLE  CARE— 

See  Neguqbncb  25,  26;  Words  and  Phrases. 

RECEIVERS— 

1.  Appointment. — AtUhoHty, — Employment  of  Attorney, — ^A  receiver 
appointed  to  take  charge  of  and  hold  all  money  and  bonds  arising 
out  of  the  assessment  for  certain  street  improvement,  until  a  de- 
termination could  be  had  of  the  rights  of  various  claimants  to  the 
same,  was  merely  a  custodian  of  the  funds  and  had  no  power  to 
employ  an  attorney,  or  to  incur  expense  in  any  other  manner,  where 
the  order  of  appointment  directed  that  he  should  file  an  inventory, 
and  that  he  snould  do  no  other  act  as  such  receiver  pending  the 
final  judgment  and  until  otherwise  ordered  by  the  court. 

Btdlocky.  Clarke,  112,  114  (1). 

2.  Employment  of  Attorneys. — Discretion  of  Court. — The  necessity  oi 
permitting  attorneys  to  assist  a  receiver  in  protecting  the  funds 
and  property  in  his  hands  for  the  benefit  of  all  persons  interested, 
and  the  amount  of  allowance  that  should  be  maae  out  of  the  trust 
estate  for  such  services,  are  within  the  discretion  of  the  trial  court, 
and  its  determination  will  not  be  disturbed  on  appeal  unless  there 
is  manifest  error.  Bullock  v.  Clarke^  112, 115  (2). 

3.  Attorneys. — Right  to  Compensation  from  Trust  Estate, — In  an  action 
by  a  contractor  against  several  claimants  to  money  and  bonds 
arising  from  the  assessments  for  a  street  improvement  constructed 
by  plaintiff,  to  recover  a  balance  alleged  to  be  due  him  under  the 
contract,  where  the  court  appointed  a  receiver  to  take  charge  of 
the  money  and  bonds  and  to  nold  same  pending  the  final  judgment 
in  the  cause,  and  it  was  finally  adjudged  that  plaintiff  was  not  en- 
titled to  any  of  such  money  or  bonds,  the  attorney  for  the  plaintiff, 
who  was  not  employed  by  and  rendered  no  services  for  the  receiver, 
was  not  entitled  to  compensation  out  of  the  funds  held  by  the  re- 
ceiver, even  on  the  theory  that  his  services  were  beneficial  in  pre- 
venting a  dissipation  of  the  funds.        Bullock  v.  Clarke,  112,  115  (3). 

RECOUPMENT— 

See  Usury  6. 

REDEMPTION— 

See  Taxation  6. 

REFORMATION— 

Of  inebriate,  see  Drunkards  2. 

RELEASE— 

Reply  to  Ansu>er  of  Release. — Sufficiency. — Where  the  complaint  pro- 
ceeded on  the  theory  that  a  certain  sum  was  due  plaintiff  for  serv- 
ices rendered  upon  an  implied  contract,  upon  which  plaintiff  had 
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received  certain  credits,  and  the  answer  averred  the  payment  of 
a  certain  sum  which  plaintiff  accepted  and  for  which  she  executed 
a  receipt  purporting  to  be  in  full  settlement  of  M  claims,  a  repiv 
to  such  answer  admitting  the  payment,  but  charging  that  so  much 
of  the  receipt  as  purports  to  be  in  full  settlement  is  fraudulent,  was 
not  insufScient  on  the  theory  that  it  is  an  attempt  to  rescind  for 
fraud  without  returning  the  amount  paid,  since  under  her  theory 

Elaintiff  had  a  right  to  give  credit  for  the  pa3rment  and  sue  for  the 
alance,  and  she  was  not  obliged  to  adopt  the  theory  presented  by 
the  answer.  Kirklin  v.  Clark,  358,  361  (1). 

REMEDY  AT  LAW— 

Inadequacy  of,  see  iNjuNcnoN  1,  2. 

REMISSION— 

An  appellant  cannot  complain  of  the  remitting  of  the  verdict  against 
it,  see  Appeal  122. 

REPRESENTATIONS— 

Of  value,  see  Fraud  3. 

REPUTATION— 

Injury  to,  see  Assattlt  and  Battery  3. 

RES  GESTAE— 

The  declarations  of  an  agent  while  actually  transacting  the  business 
which  his  principal  authorized  him  to  transact  are  admissible  as  a 
part  of  the,  see  Evidence  10. 

RESULTING  TRUSTS— 

See  Trusts  1-4. 

REVERSAIr- 

Ovemiling  a  motion  to  strike  out  certain  parts  of  an  answer,  even  if 
error,  is  not  cause  for,  see  Appeal  107. 

REVIEW— 

See  Appeal  47-121. 

Right  of,  see  Appeal  16-10. 

REVOCATION— 

Of  agent's  authority,  see  Corporations  8. 

RIGHTS- 

Of  creditors,  see  Executors  and  Administrators  1;  Sales  2. 

Of  heirs,  see  Subrogation  9-11. 

Of  purchaser,  see  Exemptions  2. 

Of  creditor  to  procure  preference,  see  Fraudulent  Conveyances  12. 

Of  wife  of  mortgagor,  see  Mortgages  1. 

RULES- 

Courts  have  the  inherent  power  to  make,  for  the  proper  conduct  of 
their  business,  and  which  do  not  ccmflict  with  the  statutes,  see 
Courts  1. 
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SAFETY  APPLIANCES— 

See  Master  and  Servant  11,  40. 

SALES- 

Tax,  see  Taxation  4-6. 
Execution,  see  Exemptions  1-3. 
Unlawful,  see  Intoxicatinq  Liquors  6-9. 

1.  Delivery, — ^Where  personal  property  is  sold  for  a  valuable  and 
fair  consideration,  tne  sale  is  complete  between  the  parties  without 
an  actual  delivery.  OUberi  v.  First  Nat,  Bank,  611,  617  (3). 

2.  Intent  of  Parties. — Rights  of  Creditors. — A  corporation,  thou(i;h 
indebted  to  a  broker  for  commissions  earned  in  selling  its  goods, 
may  sell  its  property  to  a  bank  in  satisfaction  of  loans,  and  in  the 
absence  of  a  fraudulent  intent  such  sale  will  stand  notwithstanding 
it  operates  to  the  disadvantage  of  such  broker  in  the  collection  of 
such  commissions.  Gilbert  v.  First  Nat,  Bank,  611,  617  (4). 

SAYINGS  BANKS- 

Surplus  of,  see  Taxation  10. 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  Toxxmship  Trustee. — Powers. — Notice. — The  power  and  authority 
of  a  township  trustee  are  purely  statutory,  and  all  persons  con- 
tracting with  him  are  bound  to  know  the  extent  of  his  authority 
and  that  he  can  create  no  binding  obligation  beyond  the  scope  of 
the  authority  conferred  on  him  by  statute. 

MUckeltree  School  Tp.  v.  Baker,  472,  474  (1). 

2.  Teachers, — Action  on  Contract. — Answer. — Sujficiency. — In  an  action 
by  a  teacher  to  recover  the  wage  stipulated  m  the  contract,  which 
was  in  excess  of  the  minimum  wage  provided  by  §6599  Burns  1908, 
Acts  1907  p.  146,  an  answer  alleging  that  no  sufficient  funds  were 
on  hand  at  the  time  of  executing  the  contract,  that  sufficient  funds 
were  not  available  for  the  pa3anent  of  more  than  the  minimum 
wage,  and  that  the  contract  was  unauthorized,  stated  a  good  de- 
fense to  the  action.         Mitcheltree  School  Tp,  v.  Baker ,  472,  476  (4). 

3.  Teachers. — Contracts. — Toivnship  Reform  Act. — While  to  the  extent 
that  the  minimum  wage  must  be  paid,  and  the  minimum  school 
term  taught,  as  provided  by  §6599  Bums  1908,  Acts  1907  p.  146, 
and  §6411  Burns  1908,  Acts  1899  p.  424,  the  contract  between  a 
teacher  and  the  township  trustee  has  been  definitelv  fixed  by  the 
legislature  and  is  not  anected  by  the  provisions  of  the  township 
reform  act  (§§9590-9602  Bums  1908.  Acts  1899  p.  150,  Acts  1901  p. 
415)^  a  contract  for  the  payment  of  more  than  the  minimum  wage 
is  within  the  provisions  of  the  township  reform  act  and  is  not  en- 
forceable as  to  the  amount  in  excess  of  the  minimum  wage  unless 
an  appropriation  for  the  payment  of  same  has  been  duly  made  by 
the  aavisory  board.        Mitcheltree  School  Tp,  v.  Baker ,  472,  474  (2). 

SERYICE— 

See  Process  1,  2. 

Of  process,  see  Corporations  6,  10-15. 

SET-OFF— 

Sufficiency  of  answer  by  way  of,  see  Pleading  22. 

SIGNALS— 

Crossing,  see  Railroads  23. 

Right  of  traveler  to  rely  on,  see  Railroads  7. 
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SPECUL  FINDINGS— 

See  Trial  16-18. 

SPEED— 

See  Railroads  13. 

STATUTES— 

See  Aliens  1-2;  Corporations  6,  7;  Drunkards  3;  Exemftions  3; 

Master  and  Servant  12,  14,  15,  38;  Mechanics'  Liens  1;  MuNia> 
pal  Corporations  6;  Taxation  7;  Witnesses  6-7,  9. 

1.  Conflict  With  Act  of  Congress. — Validity. — A  state  law  which  is  in 
conflict  with  an  act  of  Congress  is  invalid. 

State,  ex  rel  v.  Quill,  405,  4»8  (3). 

2.  Construction. — Subsequent  Enactments. — Presumptions. — The  legis- 
lature is  presumed  to  be  acquainted  with  existing  laws,  and,  in 
legislating  on  any  subject,  to  nave  the  same  in  view,  and  to  take 
cogniiance  of  the  construction  placed  on  any  statute  by  the  courts 

of  last  resort.  Town  of  Jasper  v.  Cassidy,  678,  680  (3) 

■ 

3.  Construction. — Lefislaiive  Intent. — The  legislative  intent  will  be 
carried  out  when  it  can  be  ascertained  from  the  act,  and  where 
two  constructions  are  possible,  that  one  which  gives  effect  to  the 
act  will  be  adopted  rather  than  the  one  which  would  defeat  the 
purpose  of  the  law. 

BrownrKetcham  Iron  Works  v.  George  B.  Stoift,  Co,  630,  652  (18). 

4.  Construction. — Meanina  of  Words. — ^In  the  construction  of  a  statute 
the  language  used  will  be  accepted  in  its  ordinary  and  popular 
meaning,  unless  so  to  do  will  defeat  the  legislative  intent,  in  which 
event  the  words  may  be  given  a  particular  or  technical  meaning  so 
as  to  effectuate  such  intent.  Vollmer  v.  Board,  etc.,  149, 153  (2). 

5.  Construction. — Legislative  Intent. — ^In  construing  a  statute  the  leg- 
islative intent  is  to  be  ascertained  from  an  examination  of  the  whole 
as  well  as  separate  sections  or  parts  of  an  act,  and  such  intent,  when 
so  ascertained,  will  control  the  strict  letter  of  the  statute,  or  the 
literal  import  of  the  words  or  terms,  if  adherence  to  such  strict 
letter  or  literal  import  would  lead  to  injustice,  absurdity  or  contra- 
dictory provisions.  Vollmer  v.  Board,  etc.,  149, 153  (1). 

STOCK— 

Abandonment  of,  see  Railroads  34. 

STOCKHOLDERS— 

A  dividend  is  not  a  debt  due,  until  it  has  been  rightly  declared,  see 
Corporations  3. 

STREETS— 

See  Municipal  Corporations  6,  8. 

Occupation  of,  see  Telegraphs  and  Telephones  3. 

Use  of,  see  Telegraphs  and  Telephones  5,  6. 

SUBROGATION— 

See  Mtjnicipal  Corporations  3;  Mortgages  2. 

1.  Superiority  of  Equities. — Where  there  is  no  superior  equity,  or 
where  the  equities  are  equal,  subrogation  cannot  be  successfully 
invoked.  Nelson  v.  McKee,  344,  354  (4). 
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2.  Payment  by  Surely, — ^A  suretv  seeking  the  benefit  of  subrogation 
must  show  that  he  has  paid  the  obligation  for  which  his  principal 
was  primarily  liable. 

American  Fidelity  Co.  v.  East  Ohio,  etc.,  Co,,  335,  340  (2). 

3.  Voluntary  Payments. — Payment  of  Claim  Against  Estate, — An  heir, 
having  a  personal  interest  in  an  estate,  who  paid  claims  against 
the  estate,  was  not  a  volunteer  within  tne  rule  that  a  volunteer  is 
not  entitled  to  subrogation.  Chamness  v.  Chamness,  225,  228  (1). 

4.  Volunteers. — Public  Improvements, — Contracts. -Compensation. — As' 
signment, — One  who  pa3rs  the  debt  of  a  municipal  contractor  at  his 
request,  or  who  advances  or  loans  him  monev  with  which  to  carnr 
on  the  contract,  is  not  a  mere  volunteer,  and  the  payment  of  such 
debt  or  the  making  of  such  advances  will  support  an  assignment  of 
the  contractor's  compensation. 

American  Fidelity  Co.  v.  East  Ohio,  etc.,  Co.,  335,  339  (1). 

5.  Right  to  Subrogation. — Volunteer. — Subrogation  is  a  creature  of 
equity,  but  it  is  not  applicable  in  favor  of  one  who  has,  officiously 
and  as  a  mere  volunteer,  paid  the  debt  of  another,  for  which  neither 
he  nor  his  property  was  answerable,  and  it  is  not  allowed  where  it 
would  work  any  injustice  to  the  rights  of  others. 

Nelson  v.  McKee,  344,  348  (2). 

6.  Right  to  Subrogation, — The  fact  that  money  is  furnished  to  pay  off 
existing  liens^  or  for  like  purposes^  on  new  security  which  afterwards 
proves  to  be  defective  or  insufficient,  is  not  a  sufficient  showing  to 
give  to  such  person  the  right  of  subrogation  under  the  liens  or 
claims  so  paid.  Nelson  v.  McKee,  344,  353  (3). 

7.  Right  of  Subrogation. — ^The  right  of  subrogation,  being  founded  on 
principles  of  equity  and  justice,  is  broad  enough  to  include  every 
instance  in  which  one  partv,  not  a  mere  volunteer,  pays  the  debt 
of  another,  primarily  liable,  and  which  in  good  conscience  and 
equity  should  have  been  paid  by  the  latter. 

Chamness  v.  Chamness,  225,  228  (3). 

8.  Riaht  to  Subrogation. — Purchaser  of  Mortgage. — ^Where,  subsequent 
to  the  execution  of  a  mortgage  on  property,  a  judgment  lien  was 
acquired  against  the  property,  and  thereafter  a  depositor  of  the 
bank  holding  such  mortgage  took  an  assignment  of  mortgage,  which 
was  reported  to  the  mortgagor,  who  consented  thereto  provided 
the  interest  rate  be  reduced,  which  was  done,  and  a  new  mortgage 
was  thereupon  made  to  such  depositor  who  released  the  original 
mortgage  of  record,  such  depositor  did  not  become  subrogated  to 
the  nghts  of  the  bank  so  as  to  make  his  rights  under  the  second 
mortgage  superior  to  the  judgment  lien,  and  consequently  the  pur- 
chaser of  the  land,  who  assumed  to  pay  such  subsequent  mortgage, 
acquired  no  right  of  subrogation  under  such  original  mortgage. 

Nelson  v.  McKee,  344,  354  (7). 

9.  Rights  of  Heirs. — Payment  of  Claim  Against  Estate, — ^An  heir  who, 
with  the  knowledge  and  consent  of  other  heirs,  paid  a  note  owing 
by  the  decedent,  for  the  purpose  of  avoiding  the  expense  of  formal 
administration,  was  entitled  to  subrogation  to  the  rights  of  the 
creditor.  Chamness  v.  Chamness,  22b,  228  (4). 

10.  Rights  of  Heirs. —Payment  of  T'oxea.— Although  by  §10340  Bums 
1908,  Acts  1897  p.  226,  an  administrator^  who  fails  to  pay  the  taxes 
against  an  estate  when  due,  is  not  entitled  to  any  credit  for  the 
penalty  occasioned  by  the  delinquency,  an  heir  who  pays  such  taxes, 
m  a  case  where  such  pa3anent  is  necessary  to  prevent  a  sale,  is  en- 
titled to  recover  the  payments  from  the  estate  on  the  principle  of 
subrogation,  Chtanness  v.  Chamness,  225,  229  (6). 


788  INDEX. 


SUBROGATION— Continued. 

11.  Rights  of  Heir  a, — Expenses  of  Adminislralion. — ^Where,  upon  a 
voluntary  distribution  of  a  decedent's  property,  made  for  the  pur- 
pose of  avoiding  formal  administration,  certain  live  stock  was  given 
to  one  of  the  heirs,  and  the  administrator,  who  was  subsequently 
appointed,  permitted  such  live  stock  to  remain  in  the  custody  of 
such  heir  until  sold,  such  heir  was  entitled  to  recover  for  his  services 
in  f  eedine  and  caring  for  same,  and  while  such  charge  is  more  properly 
a  cost  of  administration,  ratner  than  a  claim  against  the  estate,  it 
is  one  to  which  the  doctrine  of  subrogation  applies. 

Chatnness  v.  Chamness,  225,  229  (5). 

SURETY— 

Bee  SuBBOOATioN  2. 

SURVEYS^ 

See  Evidence  2. 

TAXATION— 

See  Banks  and  Banking. 

Taxes  on  real  estate  should  be  paid  by  the  life  tenant,  see  Life  Estate. 
Street  improvement  statutes  are  considered  an  exercise  of  the  power 
of,  see  Municipal  Corporations  7. 

1.  Policy  of  State. — It  is  the  settled  policy  of  the  State  to  subject 
all  property  to  taxation  except  that  whicn  is  by  law  exempt. 

Beard  v.  Peoples  Sav.  Bank,  185,  191  (5). 

2.  Power  of  State, — Capital  Stock  of  National  Banks. — The  capital 
stock  of  a  national  bank  invested  in  government  bonds  is  not  sub- 
ject to  taxation  as  against  the  bank,  although  such  fact  may  not 
afTect  the  right  of  the  State  to  tax  the  certificates  or  shares  of 
stock  in  the  hands  of  the  stockholder. 

Beard  v.  Peoples  Sav,  Bank,  185,  192  (7). 

3.  Power  to  Tax,^Jonstitutiondl  Law. — ^The  power  to  tax  is  inherent 
in  the  legislature,  and  §1,  Art.  10  of  the  Constitution,  making  it 
the  duty  of  the  legislature  to  select  the  property  subject  to  taxa- 
tion ana  to  prescribe  regulations  for  its  just  valuation,  is  a  limita- 
tion of  that  power.  Beard  v.  Peoples  Sav.  Bank,  185,  190  (3). 

4.  Tax  Sales. — Time  for  Redemption. — Infancy. — The  time  within 
which  an  infant  or  other  person  sufferine  under  legal  disability  may 
redeem  from  a  tax  sale,  is  two  years  after  the  removal  of  the  dis- 
ability. Figoins  v.  Figgins,  43,  46  (4). 

5.  Tax  Sales. — Redemption. — Quieting  Title. — If  the  time  has  not  ex- 

Eired  in  which  the  owner  by  reason  of  his  disability  may  redeem 
is  land  from  sale  for  taxes,  the  holder  of  the  tax  deed  cannot  quiet 
title  against  him.  Figgins  v.  Figgins,  43,  46  (6). 

6.  Tax  Sales. — Disability  of  Owner. — Tax  Deeds. — Duty  of  Auditor. — 
The  county  auditor  has  no  authority  to  determine  whether  a  land- 
owner is  suffering  under  disability,  but  he  must,  on  request,  issue 
the  tax  deed,  after  expiration  of  two  years  from  date  of  sale. 

Figgins  v.  Figgins,  43,  46  (5). 

7.  Property  Taxable.—SUUuies. ^Section  10142  Bums  1908,  Acts  1891 

§.  199,  providing  that  all  propertv  within  the  jurisdiction  ol  the 
tate,  not  expressly  exempted,  shall  be  subject  to  taxation,  is  broad 
enough  to  include  all  forms  oi  property  whether  real  or  personal. 

Beard  v.  Peoples  Sav.  Bank,  185, 190  (4). 

8.  Property  Taxable. — Money, — Credits. — ^Money  is  personal  property 
and  as  such  is  subject  to  taxation  under  the  provisions  <x  §10143 


INDEX.  789 


TAXATION--Cimtiiiii0d. 


Burns  1906.  Acte  1891  p.  199,  and  under  the  same  section  all  forms 
of  indebtedness  are  personal  property  and  subject  to  be  taxed. 

Beard  v.  Peoples  Sav.  Bank,  185, 190  (2). 

9.  Property  Taxable, — Investmenie  in  Nontaxable  Securities. — Surplus 
Funds  of  Savings  Bank, — Funds  invested  in  nontaxable  securities 
cannot  be  reached  for  taxation,  so  that  the  surplus  fund  of  a  savings 
bank,  having  authority  to  invest  in  such  securities,  thus  invested 
on  the  first  day  of  March  in  the  year  in  which  it  was  sought  to  be 
taxed,  was  not  subject  to  taxation. 

Beard  v.  Peoples  Sop,  Bank,  185,  192  (6). 

10.  Property  Taxable. — Savings  Banks, — Surplus. — ^The  surplus  fund 
of  a  savings  bank  organised  and  conducted  under  the  provisions  of 
§§3348-3401  Bums  1908,  §§2703-2757  R.  8.  1881,  Acts  1901  p.  155. 
Acts  1903  pp.  211,  321,  viewed  in  the  light  of  the  statute,  is  held 
by  the  trustees  of  the  bank  in  a  quasi  trust  capacity,  and  is  not 
taxable  to  the  depositors,  but,  in  view  of  the  statutes  on  the  sub- 
ject of  taxation  in  general,  and  those  relating  to  the  taxation  of 
savings  banks  in  particular,  such  fund  is  subject  to  taxation  as 
against  the  bank. 

Beard  v.  Peoples  Sav.  Bank,  185,  189  (1),  190  (1),  191  (1). 

TEACHERS— 

Action  to  recover  wage  stipulated  in  contract,  see  Sohoola  and 
School  Districts  2,  3. 

TEAMS— 

Unruly,  see  Railroads  5. 

TELEGRAPHS  AND  TELEPHONES— 

See  Elbctricity  4. 

1.  Defectiue  Wires, — Evidence. — Notice, — In  order  to  recover  for  in- 
juries caused  by  the  defective  condition  of  telephone  wires  along  a 
highway,  it  is  not  necessary  that  the  evidence  should  establish  the 
fact  that  defendant  had  actual  notice  of  the  defect. 

Home  Tel,  Co,  v.  Weir,  466,  470  (4). 

2.  Defective  Wires, — Notice, — Instructions. — In  an  action  for  damages 
caused  by  a  defective  telei>hone  wire  along  a  street,  an  instruction 
from  which  the  jury  could  infer  that,  if  defendant  had  notice  of  the 
condition  of  the  wires  in  any  part  of  the  town,  it  would  be  charged 
with  notice  of  the  defect  at  the  point  where  plaintiff  was  injured, 
was  erroneous.  Home  Tel,  Co.  v.  Weir,  466,  471  (5). 

3.  Operation. — Maintenance, —Occupation  of  Streets, — Duty, — It  is  the 
duty  of  a  telephone  company  to  exercise  ordinary  care  to  use  and 
maintain  its  wires  along  and  over  streets  so  as  to  prevent  the  same 
from  becoming  dangerous,  but  such  duty  is  not  absolute. 

Home  Tel.  Co.  v.  Weir,  466,  469  (2). 

4.  Operation. — Maintenance, — Instructions , — In  an  action  for  injuries  to 
plam tiff's  eye  caused  by  the  defective  condition  of  a  telephone  line 
along  a  street,  the  defect  in  an  instruction  imposing  on  defendant 
the  absolute  auty  to  so  maintain  its  wires  as  not  to  obstruct  or 
render  dangerous  the  use  ci  the  street  was  not  rendered  harmless 
by  the  further  statement,  ''if  it  negligentlv  failed  to  so  maintain 
its  wires,  then  it  must  respond  in  damages/' 

Home  Tel.  Co,  v.  Weir,  466,  470  (3). 

5.  Use  of  Streets.— The  occupancy  of  the  streets  of  a  city  bv  a  tele- 
phone system  is  a  proper  street  use,  expressly  recognised  bv  §8696 
Bums  1908,  Acts  1905  p.  219,  §93,  but  such  use  must  not  obstruct 
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or  unnecessarily  interfere  with  the  primary  use  of  the  streeta  for 
the  passage  of  people  and  vehicles. 

DelatDore,  etc,,  Td.  Co.  v.  Fleming,  555,  563  (6). 

6.  Use  of  Streeta, — Negliqence, — In  an  action  against  a  telephone 
company  for  injury  to  plaintiff's  horse  by  coming  in  contact  with 
a  guy  wire,  where  the  evidence  showed  that  the  wire  was  within 
the  sidewalk  line  and  not  an  obstruction  to  that  part  of  the  street 
used  for  the  passage  of  horses  and  vehicles,  the  tact  that  the  end 
of  such  wire,  where  it  was  attached  to  the  ground  anchor,  projected 
one  and  one-half  inches  at  right  angles  from  the  wire,  does  not  con- 
stitute negligence  rendering  defendant  liable  for  the  injuries  com- 
plained <^,  where  it  is  not  shown  that  the  projecting  end  had  any- 
thing to  do  with  such  injuries. 

Delaware,  etc.,  Tel.  Co.  v.  Fleming,  555,  564  (8). 

7.  Conetruction. — Negligence, — Evidence, — In  an  action  against  a  t-ele- 
phone  company  for  injury  to  plaintiff's  horse  alleged  to  have  been 
caused  by  coming  in  contact  with  a  guy  wire  erected  and  main- 
tained within  the  sidewalk  line,  where  the  undisputed  evidence 
showed  the  size  and  presence  of  such  wire  and  the  manner  and 
method  of  placing  and  maintaining  same,  and  that  the  method  of 
maintaining  such  wire  was  the  usual  and  customary  method  and 
proper  in  all  respects  except  in  the  matter  <^  the  projecting  end, 
all  of  which  was  undisputed,  and  it  was  conceded  by  plaintiff  that 
a  guy  wire  was  necessary,  and  it  is  in  no  way  shown  that  such  pro- 
jecting end  had  anything  to  do  with  the  injury,  the  question  of 
defendant's  negligence  wafl  not  a  question  of  fact,  but  one  of  law 
for  the  court.  Delaware,  etc.,  Tel.  Co.  v.  Fleming,  555,  561  (5). 

TENDER- 

1.  Sufficiency. — Conditional  Offer  to  Pay. — An  offer  to  pay  the  amount 
due  on  a  mortgage  or  other  lien,  on  condition  that  such  lien  shall 
be^satisfied  and  released  of  record  before  the  money  is  surrendered, 
is  insufficient  to  operate  as  a  tender. 

Maeson  v.  Indiana  Lighting,  etc.,  Co.,  376,  381  (8). 

2.  Pleading, — Sufficiency, — In  an  action  on  a  promissory  note  by  one 
who  had  purchased  it  without  notice,  but  had  paid  less  than  its 
full  value,  and,  before  paying  the  full  value,  had  received  notice 
of  a  credit  to  which  tne  mScer  was  entitled,  allegations  in  the 
answer  of  a  tender  by  the  maker  of  the  balance  due  after  deducting 
the  amount  of  such  credit,  which  plaintiff  refused  to  accept,  were 
sufficient  as  to  tender.  Certain  v.  Smith,  163,  160  (6). 

TESTIMONY— 

Weight  of,  see  WrrNESSBS  1. 

THEATRES  AND  SHOWS-- 

1.  Care  Required  of  Proprietor. — One  who  conducts  a  theatre  for 
reward  or  profit  to  which  the  general  public  are  invited,  must  use 
ordinary^  and  reasonable  care  to  make  the  premises  as  reasonably 
safe  as  is  consistent  with  the  practical  operation  of  the  same. 

Valentine  Co.  v.  Sloan,  60,  72  (3). 

2.  Injury  to  Persons, — Assumption  of  Risk, — ^The  doctrine  of  assiunp- 
tion  of  risk  does  not  apply  in  the  case  of  a  peison  injured  by  reason 
of  the  unevenness  of  the  steps  in  an  aisle  of  an  opera  house,  where 
it  appears  in  evidence  without  contradiction  that  plaintiff  had  never 
been  in  the  building  before  and  had  no  knowledge  of  the  condition 
of  the  steps,  and  the  jury  found  that  she  was  unable  to  see  their 
condition.  Valentine  Co,  v.  Sloan,  69,  72  (2). 
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TIME— 

Of  suing  to  set  aside  and  cancel  as  void  a  contract  for  the  construc- 
tion of  a  sewer,  see  Municipal  Ownership  5. 

TITLE— 

Acquired,  see  Pabtition. 

Plaintiff  need  not  prove^  to  real  estate  in  order  to  recover  for  trespass, 
proof  of  possession  being  sufficient,  see  Trespass. 

TOLLS— 

Failure  to  pay,  see  Turnpikes  and  Toll  Roads  2. 

TOOLS- 

See  Master  and  Servant  29. 

TOWNSHIP  REFORM  ACT— 

A  contract  for  the  pavment  of  more  than  the  minimum  wage  is  within 
.the  provisions  ci  the,  and  is  not  enforceable  as  to  the  amount  in 
excess  of  the  minimum  wage  unless  an  appropriation  for  the  pay- 
ment of  same  has  been  made,  see  Schools  and  School  Districts  3. 

TOWNSmPS— 

Tovmship  Reform  Act, — Advisory  Boards. — ^The  purpose  of  the  town- 
ship reform  act  is  to  prevent  unwise  and  umiecessary  expenditure  of 
public  funds,  and  under  that  act  the  advisory  boards  of  the  various 
townships  or  the  State  are  alone  authorissed  to  allow  the  contract- 
ing of  debts  against  their  respective  townships,  and  then  only  in 
the  manner  provided  by  statute. 

Mitcheltree  School  Tp.  v.  Baker,  472,  476  (3) 

TOWNSHIP  TRUSTEE— 

The  power  and  authority  of  a,  are  purely  statutory,  and  all  persons 
contracting  with  him  are  bound  to  know  the  extent  of  his  authority, 
see  Schools  and  School  Districts  1. 

"TRACTS*'— 

See  Words  and  Phrases. 

tracks- 
Id  highway,  see  Railroads  53,  54. 
Injury  to  persons  on,  see  Railroads  39-51. 

TRESPASS- 

Continuous,  see  Injunchon  1. 

Trespass  to  Real  Estate. — Elements  of  Recovery. — Title. — Plaintiff  need 
not  prove  title  to  real  estate  in  order  to  recover  for  trespass,  proof 
of  possession  being  sufficient. 

Knickerbocker  Ice  Co.  v.  Surprise,  286,  2d4  (6). 
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I.  Coram  A]n>0(nn>uoT  OF  Tbial,!. 

IL  Rbobptioh  or  E  vidsmob,  X  ^ 

III.  DiBBGTION  or  VSBDIOT,  I,  6. 

IV.  IXSTKUCnONt,  6-lL 


y.   AH0WXBS  TO  Imtbbbogato: 

VI.    Spbczal  FiNDnros,  1^1& 
VII.   VntDiOT,  19-in. 


I.    Course  and  Conduct  of  Trial. 

1.  Province  of  Court  and  Jury, — In  the  trial  of  a  civil  cause  it  is  the 
province  of  the  jury  to  ascertain  the  facts,  and  not  to  determine 
whether  such  facts  are  unlawful,  since  it  is  for  the  court  to  deter- 
mine the  law  of  the  case.  Timmons  v.  Kenrick,  490,  492  (2). 

II.  Reception  of  Evidence. 

2.  Issues. — Burden  of  Proof. — An  answer  in  general  denial  imposes  on 
the  plaintiff  the  burden  of  proving  the  material  facts  averred  in 
the  complaint  by  a  fair  preponderance  of  the  evidence. 

Floyd  V.  Fordyce,  449,  451  (3). 

3.  Admisnon  of  Improper  Evidence  Without  Objection.— €on8ideraiion. 
— When  evidence,  which  mi^t  have  been  excluded  if  proper  ob- 
jection had  been  made,  has  oeen  allowed  to  go  before  the  court, 
it  may  be  considered  for  whatever  probative  value  it  may  have. 

Wagner  v.  Meyer,  223,  225  (4). 

III.  Direction  of  Verdict. 

4.  Requisiies  of  Instruction. — Where  the  court  directs  a  verdict  in 
the  event  the  jury  finds  from  the  evident  e  certain  facts  to  exist, 
the  instruction  should  embrace  all  the  facts  and  conditions  essen- 
tial to  such  a  verdict. 

Neely  v.  Louimlle,  etc.,  Traction  Co,,  659,  667  (6),  668  (6). 

5.  Evidence, — ^Where  there  is  no  dispute  as  to  the  facts  involved,  nor 
as  to  the  inferences  that  may  be  properly  drawn  therefrom,  the 
court  should  direct  a  verdict;  but  if  any  facts  are  made  to  appear 
from  the  evidence  about  which  reasonable  and  fair-minded  men 
might  differ,  the  case  should  be  submitted  to  the  jury. 

Watt  V.  Mishawaka  Paper,  etc.,  Co.,  6S2,  684  (2). 

IV.    Instructions. 

See  Appeal  27,  110-117;  Assault  and  Battery  1,  2;  Boundaries  6,  7; 

Carriers  3-6;  Intoxicating  Liquors  9;  Master  and  Servant  7, 

26,  45-47;  Negligence  13;  Railroads  26,  27,  39,  54;  Telegraphs 

and  Telephones  2,  4. 
Review  as  to,  see  Appeal  58-66. 
Refusal  to  give,  cannot  be  considered  on  appeal,  when  such  instruction 

neither  appears  in  the  record  nor  in  appellant's  brief,  see  Appeal  5. 

6.  Instructions  must  be  relevant  to  the  issues  and  pertinent  to  the 
evidence,  and,  unless  they  are,  their  giving  is  reversible  error, 
where  it  does  not  clearly  appear  that  the  complaining  party  was 
not  harmed  thereby. 

Baltimore,  etc.,  B.  Co.  v.  Peck,  281,  285  (5). 

7.  Specidl  Instructions. —The  giving  of  a  general  instruction  does 
not  authorize  the  refusal  of  a  particular  instruction  applicable  to 
the  issues  and  the  evidence,  but  a  party  is  entitled,  upon  proper 
request,  to  have  an  instruction  given  on  his  own  theory  of  the  case, 
if  there  is  evidence  fairly  tending  to  support  it. 

Baltimore,  etc.,  R.  Co.  v.  Peck,  281,  284  (?;. 
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8.  Erroneous  In8iruciian8.--^ured  hy  Other  Inetruetxons. — An  instruc- 
tion which  in  effect  directs  a  verdict  if  certain  facts  are  found  to 
exist,  but  which  is  erroneous  for  omitting  an  element  essential  to 
such  verdict,  cannot  be  cured  by  other  instructions  given  in  the 
case.  Neely  v.  Louisville,  etc,,  Traction  Co.,  659,  669  (8). 

9.  Weight  of  Evidence, — Province  of  Jury, — It  is  not  the  province  of 
the  court  to  advise  the  jury  as  to  the  weight  or  value  of  evidence, 
and  an  instruction  which  indicates  that  a  particular  class  of  evi- 
dence is  to  be  given  greater  weight  than  otner  evidence,  is  errone- 
ous as  invading  the  province  of  the  jury. 

NorOi  v.  Jones,  203,  214  (10). 

10.  Burden  of  Proof, — Misleading  Jury, — ^An  instruction  stating  that 
the  burden  of  showing  that  a  section  line  is  not  a  straight  Tine  is 
upon  the  partv  who  claims  that  the  line  was  not  straight  in  fact, 
and  if  the  evidence  as  to  the  line  being  straight  or  otherwise,  is  of 
equal  weight,  the  presimiption  that  the  line  was  straight  would  not 
be  overthrown,  was  obscure  and  misleading. 

North  V.  Jones,  203,  213  (8). 

11.  Province  of  Jury, — Weight  of  Evidence, — In  an  action  of  ejectment 
in  which  a  material  question  for  determination  was  the  location  of 
the  stone  marking  the  northeast  comer  of  the  section,  an  instruc- 
tion that  evidence  was  introduced  tending  to  establish  a  prolonga- 
tion of  the  line  from  the  northwest  comer  to  the  middle  section 
comer  and  thence  to  the  east  line,  which  tended  to  show  that  such 
line  would  be  63^  feet  north  of  the  fence  built  by  defendant  at  the 
northwest  comer  of  plaintiff's  land  and  12.62  feet  north  of  the  post 
at  the  east  end  of  such  fence,  and  stating  that  if  the  jury  believed 
said  line  to  be  the  north  line  of  the  section  its  verdict  should  bo 
for  plaintiff,  gave  imdue  prominence  to  such  evidence,  in  view  of 
the  fact  that  there  was  other  evidence  differing  as  to  the  location 
of  such  line,  and  invaded  the  province  of  the  jury. 

North  V.  Jones,  203,  210  (3). 

V.    Answers  to  iNTEBRoaAToniEs. 

See  Appeal  79,  83-93;  Carriers  6,  7;  Master  and  Servant  1-3,  22; 
Mechanics'  Liens  3,  8,  11,  12;  Neguoencb  12;  New  Trial  4;  Rail- 
roads 15-19,  42,  43,  49,  51. 

As  a  general  rule  it  is  improper  in  tort  actions  to  require  the  jury  to 
answer  interrogatories  itemizing  the  elements  of  damage,  where  it 
is  unnecessary  to  plead  such  elements  of  damage,  see  Damages. 

12.  Construction, — If  an  interrogatory  is  doubtful  in  its  meaning,  the 
doubt  will  be  resolved  in  favor  of  the  general  verdict. 

Jenney  Electric  Mfg,  Co.  v.  Flannery,  397,  404  (5). 

13.  Rights  of  Jury, — The  jury  is  not  confined  to  the  mere  statement 
of  the  witnesses  to  reach  conclusions  with  respect  to  the  evidence, 
but  may  infer,  from  circumstances  proven,  the  facts  found  in  answer 
to  interrogatories.  Kirklin  v.  Clark,  358,  363  (4). 

14.  Effect. — ^Answers  by  the  jury  to  interrogatories  showing  that  a 
fact  was  not  established  with  certainty,  or  that  there  was  no  possi- 
bility of  the  Jury  ascertaining  such  fact  with  certainty,  do  not 
amount  to  a  nnding  that  such  fact  was  not  established  by  a  pre- 
ponderance of  the  evidence. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  404  (4). 

15.  Propriety, — Action  for  Damages, — In  an  action  against  a  railroad 
company  for  damages  resulting  from  the  filling  of  a  creek  and  di- 
verting the  water  through  a  new  channel  constructed  by  defendant, 
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the  court  did  not  err  in  refusing  to  submit  to  the  jury  interroga- 
tories requested  by  defendant  asking  the  market  value  per  acre 
of  plaintiff's  bottom  lands  both  before  and  after  the  filling  and 
relocation  of  the  creek,  and  asking  the  market  value  per  acre  of 
the  farm  other  than  the  bottom  lands  both  before  and  after  such 
filling  and  relocation,  since  the  plaintiff  could  not  under  the  issues 
prove  his  damages  piecemeal  ana  the  ultimate  fact  to  be  found  was 
the  damage  to  the  farm  as  an  entirety. 

Cleveland,  etc.,  R.  Co.  v.  True,  156, 161  (6),  162  (fi)r 

VI.    Special  Findings. 

See  Appeal  54,  04-101;  Deeds  6;  Executors  and  Aduinistratobs  5; 
Fraud  6. 

16.  Failure  to  Find  Esaeniial  Fact, — ^Where  the  facts  are  specially 
found,  the  failure  to  find  a  material  fact  is  equivalent  to  a  finding 
against  the  party  having  the  burden  of  proving  same. 

Nelson  v.  McKee,  344,  347  (1). 

17.  Issues. — ^To  sustain  a  decision  for  plaintiff,  the  special  findings 
must  cover  all  the  facts  essential  to  recovery  under  the  issues  ten- 
dered by  his  complaint,  and  the  failure  to  find  any  such  fact  is  the 
equivalent  of  a  finding  against  him. 

Judah  V.  F.  H.  Cheyne  Electric  Co.,  476,  483  (6). 

18.  Sufficiency  of  Real  Estate  Descriptions. — ^The  rule  that  a  descrip- 
tion of  real  estate  is  insufficient,  if  an  officer  is  unable  to  locate  the' 
land  without  the  exercise  of  an  arbitrary  discretion,  is  applicable 
to  the  description  of  land  in  a  special  finding  of  facts  rendered  by 
the  court.  Marker  v.  Toum  of  Andrews,  179, 183  (2). 

VII.    Verdict. 

See  Appeal  65-57,  79,  81-87,  93;  Master  and  Servant  1-3,  35;  Rail- 
ROADB  15-18,  42,  43,  51. 

Initial  attack  after,  see  Pleading  6,  7, 11,  12. 

An  appellant  cannot  complain  of  the  remitting  of  the,  against  it,  see 
Appeal  122. 

19.  Effect. — ^A  general  verdict  for  plaintiff  is  a  finding  in  his  favor 
upon  every  material  averment  of  the  complaint. 

Kingan  &  Co.  v.  Foster,  511,  514  (1). 

20.  Scope. — ^A  general  verdict  for  plaintiff  is  a  finding  in  his  favor 
upon  every  material  allegation  or  the  paragraph  of  complaint  on 
which  such  verdict  rests.       Hammond  v.  Kingan  &  Co.,  252,  255  (3). 

21.  Scope. — ^A  general  verdict  for  plaintiff  is  a  finding  that  every 
material  averment  of  the  complsdnt  was  proved. 

Henry  v.  Hack,  47,  49  (2). 

22.  Scope  and  Effect. — The  general  verdict  covers  the  whole  issue 
and  solves  every  material  fact  against  the  party  against  whom  it 
is  rendered.  Southern  R.  Co.  v.  Willis,  34,  38  (2). 

23.  Answers  to  Interrogatories. — Conflictina  Answers. — ^Conflicting  an- 
swers by  the  jurv  to  interrogatories  nullify  each  other  and  do  not 
affect  the  general  verdict. 

Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  403  (3). 

24.  Answers  to  Interrogatories. — ^A  general  verdict  is  to  be  found 
upon  all  the  evidence,  and  each  interrogatory  is  to  be  answered 
from  the  evidence  without  reference  to  the  general  verdict  or  to 
the  answer  to  any  other  interrogatory. 

Cleveland,  etc.,  R.  Co.  v.  True,  156,  162  (11). 
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25.  An9toer8  to  InterrogcAorieB.— Control, — ^A  general  verdict  is  not 
overcome  by  answers  to  interrogatories  unless  the  latter  are  in 
such  conflict  with  the  former  as  to  be  irreconcilable  upon  any  sup- 
poeable  state  of  facts  provable  under  the  issues. 

Henry  v.  Hack,  47, 49  (3). 

26.  Answers  to  Interrogatories. — ^Where  the  Jury's  answers  to  inter- 
rogatories are  in  irreconcilable  conflict  with  the  general  verdict, 
beyond  the  possibility  of  removal  by  any  evidence  properly  ad- 
missible under  the  issues,  judgment  should  be  rendered  on  the 
answers.  ICingan  &  Co.  v.  Foster,  611,  514  (2). 

27.  Inlerrogatories  to  Jury. — Duty  of  Court. — It  is  the  duty  of  the 
court  to  require  the  jury  to  answer  pertinent  and  matenal  inter- 
rogatories when  properly  requested  m  case  a  general  verdict  is 
returned,  and,  in  a  proper  case,  the  court's  refusal  to  do  so  is  re- 
versible error.  Cleveland,  etc.,  R.  Co.  v.  True,  156, 162  (9). 

28.  Answers  to  Inierroaaiories. — Control.— To  enable  a  party  against 
whom  a  general  verdict  is  rendered  to  successfully  interpose  the 
special  findings  on  particular  questions  of  fact,  as  ground  for  judg- 
ment in  his  lavor,  such  special  findings  must  stand  in  such  clear 
antagonism  to  the  general  verdict  that  the  two  cannot  coexist. 

Southern  R.  Co.  v.  EllU,  34,  38  (3). 

29.  Answers  to  Interrogatories. — ^A  general  verdict  for  plaintiff  is  a 
finding  in  his  favor  on  all  the  issues  presented  by  the  i>leadings, 
and  is  not  overcome  b>r  the  jury's  answers  to  interrogatories  unless 
they  are  so  antasonistic  that  they  and  the  verdict  cannot  coexist 
upon  any  reasonable  hypothesis. 

Chicago,  etc.,  R.  Co.  v.  Daun,  382,  388  (6). 

30.  Special  Findings. — Object  of  Special  Findings. — The  object  of  the 
special  finding  is  to  control  the  general  verdict,  if,  under  the  law 
the  particular  facts  found  are  inconsistent  therewith,  and  also  to 
test  the  correctness  of  such  general  verdict. 

Cleveland,  eU.,  R.  Co.  v.  True,  156, 162  (10). 

TRUSTS- 

A  fraudulent  grantee  holds  the  land  conveyed  to  him  in  fraud  of  the 
grantor's  creditors,  in  trust  for  such  creditors,  see  Fsaudulent 
Conveyances  7. 

1.  Resulting  Trusts.— Creation. — A  resulting  trust  must  arise,  if  at  all, 
at  the  time  of  the  execution  of  the  conveyance. 

Scott  V.  DiUey,  100,  106  (6). 

2.  Resulting  Trusts. — Enforcement. — Lapse  of  Time. — ^Eauity  will  not 
enforce  an  alleged  trust,  the  nature  of  which  is  rendered  obscure 
by  time  and  acquiescence.  Scott  v.  Dilley,  100, 106  (5). 

3.  Resulting  Trusts. — Creation. — ^Defendant  in  a  partition  suit,  who 
sought  by  cross-complaint  to  establish  a  trust  in  the  property  in- 
volved, had  the  burden  of  proving  the  material  averments  of  such 
cross-complaint.  Scott  v.  Dilley,  100, 106  (7). 

4.  Residtinq  Trusts. — Evidence. — Sufficiency. — ^Evidence  showing  that 
a  husband  and  wife  joined  in  a  conveyance  of  the  wife's  land,  and 
about  the  same  time  bought  another  farm  which  was  taken  in  the 
name  of  the  husband,  and  that  some  part  of  the  proceeds  of  the 
first  farm  was  used  in  the  purchase  of  the  second  one,  is  in  itself 
insufficient  to  show  a  resulting  trust  in  favor  of  the  wife,  or  her 
heirs,  in  the  land  so  purchased  in  the  name  of  the  husband,  under 
the  provisions  of  §4019  Bums  1908,  §2976  R.  S.  1881. 

Scott  V.  DUley,  100, 104  (4). 
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TBUSTS— GontiBned. 

5.  Enforcement, — IA$nUaHon  of  ActUma^ — ^Although  the  statute  of 
limitations  does  not  commence  to  nm  against  a  trust  until  it  has 
been  openlv  disavowed,  evidence,  in  an  action  to  establish  a  result- 
ing trust,  from  which  the  trial  court  may  have  inferred  that  if  the 
trust  had  ever  in  fact  been  created,  the  acts  and  conduct  of  the 
holder  of  the  legal  title  since  1878  were  such  as  to  indicate  an  open 
disavowal,  authorized  a  recovery  on  answers  setting  up  the  twenty 
years'  statute  of  limitations.  Scott  v.  Diltey,  100, 107  (8). 

TURNPIKES  AND  TOLL  ROADS— 

1 .  A ction  for  Penalties . — Action  Commenced  Before  Justice  of  the  Peace, 
— Special  Defense. '^Pleading. — In  an  action  commenced  before  a 
justice  of  the  peace  to  collect  a  penalty  for  failure  to  pay  toll,  the 
defendant,  under  §1749  Bums  1908,  {1460  R.  S.  1881,  providing  that 
all  matters  of  defense,  except  the  statute  of  limitations,  set-off, 
and  matter  in  abatement,  may  be  given  in  evidence  without  plea, 
may  show  that  (daintiff's  road  was  out  of  repair  for  an  unreason- 
able  time  without  pleading  such  fact,  since  §4574  Bums  1908,  §3684 
R.  S.  1881,  making  it  lawful,  in  a  suit  for  the  collection  of  a  penalty 
for  failure  to  pay  toll,  to  plead  the  want  of  repair  in  bar  of  the  suit, 
was  not  intended  to  change  the  procedure  in  actions  commenced 
before  justices  of  the  peace. 

Mount  Carmd,  etc,^  Turnpike  Co.  ▼•  Loos^  6,  9  (3). 

2.  Action/or  Penalties. — NonrPayment  of  Toll, — Defenses. — Failure  to 
Repair  Road.-^TJndeT  §4525  Bums  1908,  §3635  R.  S.  1881,  providing 
that  if  a  company  shall  suffer  its  road  to  be  out  of  repair  to  the 
hindrance  or  delay  of  travelers  for  an  unreasonable  length  of  time, 
it  shall  have  no  right  to  collect  tolls  thereon  until  the  same  is 
repaired,  and  §4574  Bums  1908,  §3684  R.  8.  1881,  providing  that 
when  a  toll  road  is  permitted  to  be  out  of  repair  for  a  longer  time 
than  would  be  required  to  make  the  necessary  repairs,  the  owner 
shall  not  be  entitled  to  collect  tolls  on  that  portion  that  is  out  of 
repair  while  it  remuns  in  such  condition,  a  finding  for  defendant 
was  authorized  in  an  action  for  the  collection  of  a  penalty  for  fail- 
ing to  pay  toll,  where  it  was  shown  that  of  plaintiff's  road,  which 
was  two  miles  long,  one-fourth  was  out  of  repair  for  an  unreason- 
able length  of  time  before  defendant  refused  to  pay,  and  there  was 
evidence  that  the  remainder  was  not  in  good  condition. 

Mount  Carmel,  etc..  Turnpike  Co.  v.  Loos,  6,  10  (4). 

USES-- 

Conflicting,  see  ELEcnucrrY  1-3. 

USURY— 

1.  Ansv)er. — Sufficiency, — In  an  action  on  a  note  and  to  foreclose  a 
chattel  mortgage,  an  answer  showing  that  the  propertv  covered 
by  the  mortgage  belonged  to  defendant,  although  she  had  made 
affidavit  that  it  was  her  husband's  property  to  enable  him  to  pro- 
cure the  loan  secured  by  the  mortgage,  and  that  the  several  pay- 
ments made  by  the  husband  from  time  to  time,  and  after  his  death 
by  the  defendant,  exceeded  the  amount  of  the  loan  and  the  legal 
rate  of  interest  to  the  time  of  the  trial,  is  not  objectionable  on  uie 

ground  that,  being  an  attempt  to  recoup  usurious  interest  paid  by 
efendant's  deceased  husband,  it  does  not  directly  aver  that  de- 
fendant was  the  heir  or  personal  representative  of  the  husband,  or 
that  she  was  in  privity  with  him.  Jones  v.  Bryan,  550, 652  (6). 
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USURY--Coiitlnaed. 

2.  Defenses. — Who  May  Make, — ^The  defense  of  usury  may  not  be  set 
up  by  a  stranger,  but  is  personal  to  the  debtor  or  borrower  and  his 
privies  by  law,  blood,  contract,  or  estate. 

Janes  v.  Brvan,  650,  553  (8). 

3.  Defenses. — Who  May  Plead, — Under  the  statute  giving  a  widow  a 
portion  of  her  deceased  husband's  estate,  she  becomes  a  p**ivv  with 
nim  so  that  she  is  enabled  to  avail  herself  of  the  defense  of  usury 
against  his  debts.  Jones  v.  Bryan,  650,  554  (10). 

4.  Defenses, — Persons  in  Privily. — ^A  wife  who  permitted  her  husband 
to  execute  a  mortgage  upon  her  piano  to  secure  his  debt,  and,  after 
his  death,  was  obliged  to  assume  the  debt  to  save  her  piano,  was 
not  a  stranger  to  the  ori^nal  transaction,  nor  a  mere  volunteer, 
but  had  an  interest  therein  entitling  her  to  plead  the  defense  of 
usury.  Jones  v.  Bryan,  550,  553  (9). 

6.  Recoupment,^The  right  (pven  a  debtor  by  §7953  Burns  1908,  §5201 
R.  S.  1881,  to  recoup  all  interest  paid  in  excess  of  the  legal  rate, 
also  exists  at  common  law.  Jones  v.  Bryan,  550,  553  (7.) 

VACATION— 

Appeal,  see  Appeal  22,  23. 

VARIANCE— 

See  CJONTRACTS  1. 

VEmCLES— 

Contributory  negligence  of  driver  of,  see  Railroads  12. 

VENDOR'S  LIEN— 

Enforcement  of,  see  Husband  and  Wife  4. 

VENUE— 

Change  of  Venue. — Time  of  Application, — ^Where  the  rules  of  the  trial 
court  provided  that  a  motion  for  change  of  venue  must  be  filed 
three  aays  before  the  date  of  trial,  except  when  it  appears  by  affi- 
davit that  the  reasons  for  the  change  were  not  known  before  that 
time,  a  defendant,  though  not  served  with  summons,  was  not  en- 
titled to  a  change  of  venue  in  the  absence  of  a  showing  why  the 
application  was  not  filed  within  the  prescribed  time,  where  the 
record  disclosed  defendant's  prior  appearance  by  counsel  and  a 
continuance  of  the  cause  bv  agreement  of  the  parties. 

Knickerbocker  Ice  Co,  v.  Surprise,  286,  292  (4). 

VERDICT— 

See  Trial  19^. 

VERIFICATION— 

Failure  to  verify  ph^a  of  non  est  factum,  see  Pleading  19. 

VICE  PRINCIPALS— 

See  Master  and  Servant  45. 

VIOLATION— 

Of  statutory  duty,  see  Master  and  Servant  21. 
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WAIVEB- 

See  Appeal  23;  Insurance  6,  7-9,  11;  Mechanics'  Lien  14-16;  Plead- 
INQ  19. 

Of  lien,  see  Appeal  100. 

Of  error,  see  Appeal  17;  39-46. 

WARRANTY— 

Breach  of,  see  Covenants. 

WIFE— 

See  Husband  and  Wife. 

Rights  of,  of  mortgagor,  see  Mobtoaqes  1. 

Rights  of  surviving,  see  Descent  and  Distribution  4. 

WILLS- 

1.  Time  of  Taking  Effed. — ^A  will  speaks  as  of  the  date  of  the  death 
of  the  testator.  Guynn  v.  Wabash,  eU.,  Trust  Co,,  391,  395  (4). 

2.  Construction, — Disposition  of  Personal  Property, — Bequests  of  per- 
Bontd  property  are  absolute  gifts  unless  sometning  appears  in  the 
will  to  the  contrary,  since  it  is  a  prima  facie  rule  or  constructicm 
that  a  testator  by  his  will  disposes  of  his  entire  estate. 

Hillis  V.  DUs,  676,  580  (3). 

3.  Construction, — Disposition  of  Real  and  Personal  Property  in  Same 
Words, — ^Where  a  will  purports  to  dispose  of  real  estate  and  per- 
sonal property  in  the  same  words,  and  in  the  same  connection,  and 
it  is  manifest  that  the  testator  intended  both  to  go  together,  it  will 
be  so  construed.  Hillis  v.  DUs,  576,  580  (2). 

4.  Construction, — General  Rule. — In  the  construction  of  a  will,  the 
court  should  take  into  consideration  all  its  provisions,  and  from 
them  place  such  a  construction  thereon,  consistent  with  the  estab- 
lished principles  of  law,  as  will  carry  into  effect  the  eeneral  scheme 
and  purpose  of  the  testator.  Hillis  v.  Dus,  576, 580  (4). 

5.  Construction, — Disposition  of  Personal  Property, — ^Where  a  testa- 
trix devised  her  home  to  her  daughter  ''subject  to  the  conditions 
hereinafter  stated,"  and  in  another  clause  gave  all  the  residue  of 
her  estate  to  her  grandsons  and  to  such  daughter,  and  provided 
that  on  the  death  of  the  daughter  before  the  death  of  the  grand- 
children the  legacies  i^ven  her  should  go  to  them  to  the  exclusion 
of  her  surviving  husband,  an  unrestricted  gift  to  the  daughter  was 
thereby  indicated  in  which  such  grandsons  had  no  vested  rights, 
so  that  they  could  have  no  claim  against  the  estate  of  such  dau^ter 
as  to  her  share  under  such  will  for  any  sum  beyond  that  which 
might  remain  at  her  death.  Hillis  v.  Dils,  576, 5^  (5). 

6.  Determinable  Fee.^Nature  of  Interest, — ^The  owner  of  a  determin- 
able fee  in  real  estate  has  all  the  right  of  an  owner  in  fee  sim^e 
in  regard  to  the  use  or  disposal  of  the  real  estate,  save  that  his  fee 
is  liable  to  be  defeated  at  an^  time  by  the  occurrence  of  the  desig- 
nated contingency,  and  that  in  the  event  of  a  sale  by  him,  his  pur- 
chaser would  also  take  a  determinable  fe«. 

HilZia  v.IKfe,  576,  581  (6).' 

7.  Disposition  of  Personal  Property, — Enjoyment  by  Holder  of  De- 
feasible Interest. — ^Although  one  who  holds  only  a  limited  interest 
in  personality  bequeathed  to  him  may  not  use  it  in  a  manner  de- 
structive of  the  nghts  of  others  interested  therein,  the  holder  of 
a  defeasible  absolute  interest  in  personal  property  has  the  rig^t  to 
get  the  full  benefit  of  it,  even  to  the  extent  otusing  it  in  such  a  way 
that  it  may  be  consumed.  Hillis  v.  DUs,  576, 581  (7). 
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WITHDRAWAL- 

From  State,  see  Corfobations  8. 

"WITH  EXCHANGE"— 

See  Words  and  Phrases. 

WITNESSES— 

1.  Credibility,— Weight  of  Tesiinumy, —The  jury  is  the  exclusive  judge 
of  the  credibility  of  the  witnesses  and  of  the  weight  to  be  given  to 
their  testimony.  Lawhr  v.  State,  ex  rel,,  24,  29  (5). 

2.  CredtbilUy,— False  Testimony.— Effect.— -Where  a  jury  believes  that 
a  witness  testified  wilfully  to  a  falsehood  as  to  certain  matters, 
it  has  a  right  to  disregard  his  entire  testimony. 

Lawlor  v.  State,  ex  rd.,  24, 29  (4). 

3.  Cross-Examination, — On  cross-examination  a  party  is  clearly  within 
his  rights  in  asking  a  witness,  who  has  testified  as  to  values,  any 
question  pertinent  to  the  direct  examination  which  tends  to  test 
the  know^ge  oi  values  as  given  by  such  witness. 

Cleveland,  etc.,  R.  Co.  v.  True,  166, 161  (7). 

4.  Requiring  Incompetent  Witness  to  Testify. — Discreium  of  Court. — 
The  determination  of  whether  the  court  is  justified  in  exercising 
the  discretion  panted  by  §526  Bums  1908,  Acts  1883  p.  102,  author- 
izing it  to  require  parties  or  other  persons  to  testify  in  certain  cases 
of  incompetency,  must  depend  upon  the  particular  facts  in  each 
case.  Myers  v.  Manlove,  327,  333  (6). 

6.'  Povoer  of  Court  to  Require  Witness  to  Testify. — Statutes. — The  power 
of  the  court  to  require  a  witness  to  testify^  under  §526  Bums  1908, 
Acts  1883  p.  102,  authorizing  the  court  in  its  discretion  to  require 
a  party  or  other  person,  in  certain  cases  of  incompetency,  to  testify, 
is  not  limited  to  unwilling  witnesses. 

Myere  v.  Manlove,  327,  330  (3). 

6.  Competency. — Parties. — Nature  of  Action. — Statutes. — ^An  action  to 
obtain  a  money  judgment  on  a  promissory  note  is  not  included  ia 
the  subject-matter  of  §522  Bums  1908,  §499  R.  S.  1881,  rendering 
parties  incompetent  to  testify  in  suits  by  or  against  heirs  or  devisees 
on  a  contract  with  or  demand  against  the  ancestor,  to  obtain  title 
to  or  possession  of  property  in  the  right  of  such  ancestor,  or  to 
affect  the  same  in  any  manner.  Myers  v.  Manlove,  827,  329  (1). 

7.  Competency. — Parties. — Action  by  Heirs  Instead  of  Personal  Repre- 
sentative.— Statutes. — An  action  by  the  widow  and  only  son  of  a 
decedent  #e  recover  on  a  note  payable  to  decedent,  is  one  which  in 
contemplation  of  statute  and  the  ordinary  course  of  procedure  is 
brought  by  the  personal  representative  of  the  decedent,  and  is 
therefore  controlled  bv  §521  Burns  1908,  §498  R.  S.  1881,  providing 
that  in  suits  in  whicn  an  administrator  or  executor  is  a  party, 
wherein  a  judpnent  may  be  rendered  for  or  against  the  estate,  any 
party  whose  interest  is  adverse  to  such  estate  is  incompetent  to 
testify  as  to  matters  occurring  in  the  lifetime  of  the  decedent. 

Myers  v.  Manlove,  327, 330  (2). 

8.  Competency. — Nature  of  Action. — Action  by  Heirs. — Under  §522 
Bums  1908,  §499  R.  S.  1881,  providing  that  in  suits  bjy  or  against 
heirs,  founded  on  a  contract  with  the  ancestor,  to  obtain  title  to 
or  possession  of  property  in  the  right  of  such  ancestor,  or  to  affect 
the  same,  neither  party  shall  be  a  competent  witness  as  to  matters 
occurring  before  tne  ancestor's  death,  the  defendant,  in  an  action 
on  a  note  received  by  plaintiff  from  his  ancestor  by  gift  inter  vivos.. 
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WrrNESSES-ContiniMdL 

was  not  disqualified  to  testifr  as  to  facts  and  ciFctmmtances  coo- 
nected  with  the  execution  and  delivery  of  the  note  to  the  ancestor, 
since  the  action  was  not  by  or  against  heirs,  and  was  not  to  obtun 
title  to  or  possession  of  property  in  the  right  of  the  ancestor,  or  to 
affect  the  same  in  any  manner.  Snyder  v.  Frank,  301,  306  (2). 

9.  Requiring  Incompetent  Wiinese  to  TeetiSy, — Discretion  of  Court, — 
SUjAuUb, — In  an  action  on  a  note  by  the  widow  and  only  son  of  the 
deceased  payee,  the  court,  after  nolding  that  defendant  was  in- 
competent, in  requiring  him  to  testify,  pursuant  to  the  provisions 
of  §526  Bums  1906,  Acts  1883  p.  102,  authorizing  the  trial  court  in 
its  discretion  to  require  parties  or  other  persons  to  testify  in  cer- 
tain cases  of  incompetency,  did  not  abuse  its  discretion,  where 
there  was  evidence,  thouc^  remote  and  indefinite,  which  t^ided 
to  establish  the  defense,  and  the  facts  presented  were  such  as  in 
all  probabilitv  impressea  the  court  that  the  ends  of  justice  would 
be  thereby  subserved.  Uyers  ▼.  Mcmlove,  327, 331  (5),  333  (5). 

WORDS  AND  PH&ASES- 

"Business,"  see  Cemetbbies;  East  HUl  Cemetery  Co,  v.  Thompson, 
417, 421  (2). 

''Charitable  Association,''  see  Ceuetebies;  East  Hill  Cemetery  Co.  v. 
Thompson,  417,  421  (2). 

''Diligent,"  meaning  of,  see  Masteb  and  Servant  44;  Kingan  &  Co, 
V.  Foster,  611,  616  (7). 

"Diligent  use  of  his  faculties,"  see  Master  and  Servant  44;  Kingan 
A  Co.  V.  Foster,  611,  616  (7). 

"Dust,"  what  is  within  meaning  of  statute,  see  Master  and  Servant 
11;  Jenney  Electric  Mfg.  Co.  v.  Flannery,  397,  402  (1). 

"Judges"  does  not  include  "justices  of  the  peace,"  see  ExTRADrnoN 
3;  VoUmer  v.  Board,  etc.,  149, 154  (4),  156  (4). 

"Laborer,"  meaning  of,  see  Master  and  Servant  32. 

Land  bordering  on  a  lake  and  conveyed  as  a  "lot,"  what  includes, 
see  BoxTNDARiES  2;  Knickerbocker  Ice  Co.  v.  Surprise,  286,  295  (7), 
300(7). 

"Reasonable  care,"  what  is,  see  Master  and  Servant  16;  Nbgli- 

GBNCB  25. 

"With  exchanKe"  efiTect  of  use  on  a  bill  otherwise  negotiable,  see 
Bills  and  Notes  9;  South  Whitley  Hoop  Co.  v.  Union  Nat.  Bank, 
446,447(1). 

•Tracts,"  see  Partition;  Knickerbocker  Ice  Co.  v.  Surprise,  286,  206 
(8),  297  (8). 

"Judge."— "Justice  of  the  Psoce."— The  term  "justice  <rf  the  peace" 
has  a  definite  meaning  to  designate  one  who  presides  over  a  par- 
ticular court  of  inferior  jurisdiction,  and  "judge"  ordinarily  is  used 
to  designate  the  person  who  holds  a  judicial  office  authorising  him 
to  transact  the  business  of  a  court  whose  jurisdiction  is  superior 
to  that  of  a  justice  of  the  peace. 

VoUmer  v.  Board,  etc.,  149, 155  (6). 


INDEX.  801 

WORK  AND  LABOR- 

L  Contracts. — Presumptions, — ^Where  the  relation  of  parent  and  child 
did  not  exist  between  plaintiff  and  defendant,  and  plaintiff  could 
not  inherit  any  of  defendant's  property  upon  his  death,  the  pre- 
sumptions indulged  with  reference  to  the  relations  between  parent 
and  child  cannot  prevail  as  against  plaintiff's  contention  that  she 
was  to  be  paid  for  ner  services.  Kirklin  v.  Clarke  358,  366  (9). 

2.  Implied  Contracts. — ^Where  there  was  evidence  tending  to  show 
that  plaintiff  was  taken  into  defendant's  family  when  she  was  a 
child  nine  ^ears  old,  and  that  she  lived  there  continuously  until 
she  was  thirty-six,  performing  all  sorts  of  labor  about  the  house 
and  in  the  fields  at  appellee's  request,  and  that  when  plaintiff  was 
eighteen  vears  old  both  defendant  and  his  wife  promised  to  pay 
her  well  for  her  work  if  she  would  remain  with  them,  it  cannot  be 
said  that  there  is  anv  presumption  that  plaintiff  was  to  continue 
as  a  member  of  defendant's  family,  especially  after  she  had  reached 
the  age  of  twenty-one,  and  the  jury  had  a  right  to  determine  from 
such  evidence  that  plaintiff  was  entitled  to  compensation  for  her 
services.  Kirklin  v.  Ctark,  368,  364  (7),  366  (7). 

WRITTEN  INSTRUMENTS— 

Where  a  written  contract  appears  to  be  complete,  it  is  presumed  to 
be  the  repository  of  the  final  intention  and  agreement  of  the  par- 
ties, see  Evidence  7. 
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